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PER D.S. SUNDER SINGH, Accountant Member:
This appeal is filed by the assessee against the order of the Principal
Commissioner

of

Income

Tax

(Pr.CIT),

Rajahmundry

videF.No.9/263/Pr.CIT/RJY/2017-18 dated 28.03.2018 for the Assessment
Year (A.Y.)2013-14.
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2.

In this case, the assessee filed the return of income declaring total

income of Rs.3,54,65,050/- on 26.09.2013 and the assessment was
completed u/s 143(3) by an order dated 21.04.2015 ( wrongly typed as
21.04.2014) on total income of Rs.3,61,81,321/-. Subsequently, the Pr.CIT,
Rajahmundry has taken up the case for revision u/s 263 and noticed that
The assessee has transferred an amount of Rs.6,52,39,273/-

R
G

(i)

.O

from the trade creditors to the capital accounts of the partners of the firm

D
IT

which was explained before the AO vide letter dated 16.04.2015 that the
amounts were transferred for the purpose of bank loans and no cessation

U
N

of liability. The Pr.CIT was of the view that the contention of the assessee

XP

was not substantiated with proper evidence, hence, the Ld.Pr.CIT viewed
that the creditors were transferred to the capital accounts of the partners

TA

and the liability of Firm to the extent ceased to exist and the provisions of
section 41(1) are applicable. The AO did not verify the application of 41(1),
hence observed that the assessment order passed by the AO u/s 143(3)
r.w.s. 147 is erroneous and prejudicial to the interest of the revenue.
(ii)

From the confirmation letters obtained from the common

creditors for the current year and the subsequent assessment years, the
Ld.Pr.CIT noticed that all of them are from Kolkata and there was mismatch
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of signatures of the same persons and the genuineness of the creditors was
not investigated by the AO.
(iii) The Pr.CIT further observed that the assessee had incurred
interest expenditure of Rs.10.58 crores on borrowed capital and as per the
balance sheet, except sundry creditors, reserves and surpluses other funds

R
G

are interest bearing funds. During the year, the building at Vijayarai Village

.O

was stated to have been completed at total cost of Rs.3.36 crores on which

D
IT

depreciation was also claimed. The Pr.CIT observed that the assessee
claimed the interest during the construction period of the building for

U
N

which it is not eligible for deduction as per the provisions of section

XP

36(1)(iii) and the said interest needs to be disallowed.
Similarly, under the head sundry debtors the assessee had shown an

TA

amount of Rs.3.23 crores towards joint construction account of partners at
Koppal, Karnataka on which depreciation was not claimed, which indicates
that the asset has not been put to use, hence, viewed that interest
pertaining to the funds borrowed and invested during the pre-construction
period needs to be disallowed as per the provisions of section 36(1)(iii) of
the Act.
(iv)

Ld.Pr. CIT also found that the assessee has shown M/s

Madhulatha Entertainment as debtor for an amount of Rs.2.68 crores and
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an amount of Rs.10.63 lakhs was collected as interest receipt and observed
that the interest collected by the assessee was very less compared to bank
lending rate. Therefore, the interest attributable to the advances given to
Madhulatha Entertainment required to be disallowed.
(v)

The assessee owns residential apartments valued at Rs.90.65

R
G

lakhs in M/s Vaibhav Fort, Eluru and claimed depreciation of 4.65 lakhs on

.O

the same. The AO did not verify whether the cost of apartment includes the

D
IT

land value or not and depreciation required to be restricted to the cost of
the building excluding the land value.

The Ld.Pr.CIT also observed that the value of closing stock was

U
N

(vi)

XP

shown at Rs.553/- per kg., whereas the actual purchase rate of material
was Rs.4,314/- per Kg. The assessee also had claimed process loss of 2.45

TA

lakh kgs. The correctness of both the value of closing stock and process
loss was not verified by the AO.
3.

In view of the above, the Pr.CIT was of the view that the assessment

order passed u/s 143(3) dated 21.04.2015 was prima facie erroneous and
prejudicial to the interest of the revenue, hence, issued notice u/s 263
directing the assessee to explain as to why the assessment should not be
revised.

In response to the notice issued, the assessee filed detailed

5
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explanation issue wise and objected for revision. In respect of trade
creditors, the assessee explained that there was no cessation or remission
of liability and the trade creditors were transferred to the partners capital
account only with an intention to increase the capital base for obtaining the
better bank credit facilities and in the subsequent year the balances were

R
G

retransferred to the respective creditors account thus submitted that there

In respect of proposed disallowance u/s 36(1)(iii) for construction of

building at Vijayarai Village

D
IT

4.

.O

was no benefit obtained by the assessee .

and Koppal, the assessee explained and

U
N

furnished the details stating that no interest bearing funds were diverted

XP

and own funds were utilized for construction, thus, there is no case for

5.

TA

disallowance of interest

In respect of debit balance in the case of Madhulatha Entertainment,

the assessee explained that there are sufficient interest free funds available
to the assessee, hence the question of charging interest does not arise. The
assessee further a explained that against the bank lending rate of 7.75%,
the assessee has collected the interest at 6% p.a., hence, there is no case for
disallowance of interest for diversion of funds.
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6.

With regard to depreciation on residential apartment at Vaibhav

Fort, Eluru, the assessee explained that no separate cost was allocated to
the land and the super structure of the apartment and it was composite
cost consisting of the undivided share of land and building. Since the land
value was not separately shown, the depreciation was claimed on

R
G

composite cost of the apartment. It was also stated that during the

.O

assessment proceedings, the original documents were produced before the

of excess claim of depreciation.

In respect of closing stock, the assessee explained that the it collects

U
N

7.

D
IT

AO which was verified and allowed the depreciation, hence, there is no case

XP

varieties of human hair and segregates the same into different grades and

TA

the average price of closing stock depends on the grade which is ranging
from Rs.14 to Rs 4,854/- per Kg.The assessee further submitted that it has
valued the closing stock correctly grade wise and declared the same in the
financial statements. It was also stated that the complete details were
placed before the AO at the time of assessment which was verified by the
AO and accepted the trading results, thus, there is no case for revision u/s
263.
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8.

The Ld.Pr.CIT considered the explanation offered by the assessee

and not being convinced with the explanation held that the assessment
made u/s 143(3) was erroneous and prejudicial to the interest of the
revenue and accordingly set aside the assessment and directed the AO to
make the addition of Rs.6,52,39,273/- relating to trade creditors which was

R
G

transferred to partners capital account u/s 41(1) of the Act and in respect

.O

of other issues directed the AO to examine and verify the issues and redo

9.

D
IT

the assessment afresh as per law.

Aggrieved by the order of the Ld Pr.CIT, the assessee is in appeal

U
N

before this Tribunal. Appearing for the assessee, the Ld.AR submitted that

XP

in this case, the assessment was completed u/s 143(3)originally and during

TA

assessment proceedings the AO has called for all the details relating to the
issues raised by the Pr,CIT and examined the same and completed the
assessment thus taken a conscious decision not to make the addition and
accepted the contentions of the assessee. The Ld.AR referring to paper
book page No.98 submitted that in the show cause letter issued by the
Pr.CIT dated 22.01.2018, observed that the AO has called for the details of
transfer of trade creditors to the partners capital account and the assessee
explained the same to the AO vide letter 16.04.2015, wherein the it was
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explained that the trade creditors were transferred to partners capital
account and the liability of trade creditors was taken over by partners and
thus there is no case for remission or cessation of liability and no case for
application of section 41(1) of the Act. The Ld.AR argued that from very
reading of the show cause notice issued by Pr.CIT it is established that the

R
G

issue was verified by the AO. The Ld.AR referring to page No.28 of the

.O

paper book, submitted that the AO has called for the full details of

D
IT

purchases, opening stock and other expenses. Referring to page no.28 the
AR stated that in question No.2, the AO has called for the details of

U
N

introduction of capital and its sources which the assessee explained to the

XP

AO furnishing the copies of the Partners capital account in page No.33 and
41 of paper book and explained the transfer of trade creditors balance of

TA

Rs.3,15,08,585/- relating to Md.Mahasin Ali Khan to one of the partners Mr.
Kanigolla Kumar capital account. Similarly in page No.34, a sum of
Rs.3,37,30,688/- relating to the trade creditor Habibulla Mallick,
Bhagwanpur, Maybulla Mallick, Bhagwanpur and Takka Khan, Bhagwanpur
were transferred representing the sum of Rs.1,32,19,285/-, Rs.90,38,030/and Rs.1,14,73,373/- respectively to the capital account of Kanigolla
Srinivasa Gupta. Subsequently on 1st April, the entire amount was
transferred back to the respective trade creditors account and the payment
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was made by cheque.

Relevant account copies of the trade creditors

accounts were enclosed in page No.47 to 53 of paper book and argued that
entire the information was furnished before the AO at the time of
assessment which was verified and completed the assessment without
making any addition. It is incorrect to say that the AO did not verify the

R
G

issue at the time of assessment. Since the AO has verified the issue and

.O

taken a conscious decision not to make any addition the Ld.AR argued that

D
IT

there is no error in the assessment order which caused prejudice to the
assessment, thus requested to quash the revision order passed u/s 263.
In respect of disallowance of interest u/s 36(1)(iii) relating to the

U
N

10.

XP

construction of building at Vijayarai Village and Koppal, Karnataka the

TA

Ld.AR referring to balance sheet filed by the assessee, submitted that the
assessee is having interest free funds of Rs.45,81,65,230 consisting of
reserves and surpluses and trade creditors.

The investment for

construction of building was made out of interest free funds available to the
assessee, therefore, the question of disallowance does not arise. Similarly
in the case of Koppal Village also no interest bearing funds were used for
the purpose of construction. The assessee submitted the various credit
balances available and utilization of funds and demonstrated that no
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interest bearing funds were utilized for the purpose of construction of
buildings at Koppal and Vijarai Village. Referring to paper book page
No.28, the assessee submitted that the AO called for the details of additions
to fixed assets and details of unsecured loans and the interest paid there
on, other bank loans and interest paid were called for and was placed

R
G

before the AO vide questionnaire dated 26.02.2015, the AO has examined

.O

all the evidences furnished and allowed the interest debited to P&L a/c

D
IT

claimed as expenditure and no additions was made. The AO verified the
books of accounts, bills, vouchers during the scrutiny proceedings and

U
N

satisfied that that there is no disallowance required to be made for

XP

construction of building. The Ld.AR argued that since, the AO has already
verified the issues relat ng to unsecured loans and interest there on, there

TA

is no error in the assessment order passed by the AO and there is no case
for invoking the jurisdiction u/s 263 of the Act.
11.

Trade Creditors: In respect of other common creditors, the Ld.AR

invited our attention to the questionnaire issued by the AO calling for the
confirmation from the creditors which was placed before the AO vide reply
dated 09.04.2015.

Details and confirmations were provided by the

assessee and examined by the AO and accepted the genuineness of trade
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creditors. Thus, there is no case for suspecting the genuineness and
revising the order u/s 263 of the Act. In respect of interest charged to
Madhulatha Enterprises, the assessee explained that the interest free funds
are

available to the assessee from which the assessee has made the

advances. The Ld. A.R further submitted that the assessee is at liberty to

R
G

advance the loans without charging any interest from the interest free

.O

funds. However, against the interest charged by the bank at 7.75%, the

D
IT

assessee has charged interest at 6% on the date, which is reasonable.
During the assessment proceedings, the books of accounts were produced

U
N

before the AO and the AO had called for the details of interest payments

XP

and TDS thereon on unsecured loans and then allowed the interest debited
to P&L a/c, hence, argued that the issue was verified by the AO in detail and

12.

TA

there is no case for revision u/s 263.
In respect of depreciation of apartment, the assessee submitted that

during the assessment proceedings, the AO has called for the additions to
assets and the assessee had submitted the original purchase deed which
was examined by the AO. In the original purchase deed, there is no separate
allocation cost for land and the super structure thus there is no case for
disallowing the depreciation on building. The AO after verification of the
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I.T.A. No.194/Viz/2018
M/s Srinivasa Hair Industries, Eluru

sale deed allowed the depreciation, therefore, there is no error in the
assessment made by the AO, and argued that there is no case for revision
u/s 263 of the Act.
13.

In respect of closing stock, the assessee invited our attention to

questionnaire issued by the AO in page No.28 of the paper book in question

R
G

No.3 wherein the details were called for with regard to valuation of closing

.O

stock and loss of stock due to obsolete / damaged vide questionnaire dated

D
IT

26.02.2015. The assessee submitted complete details of the valuation of
closing stock as per page no.53 of the paper book. It was stated by the AR

U
N

that the valuation of closing stock was furnished before the AO with

XP

opening stock purchases, losses and the closing stock during the

TA

assessment proceedings In page No.54, the assessee has furnished various
grades of closing stock in quantity and average price and stated that it was
submitted before the AO and argued that since the AO has called for the
details, examined the issue and no addition was made, it shows the
satisfaction of the AO regarding the correctness of valuation of closing
stock and accordingly argued that there is no error in the assessment
order and requested to quash the revision order passed by the Pr.CIT u/s
263 of the Act.
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14.

On the other hand, the Ld.DR vehemently supported the orders of the

Pr.CIT and argued that in the case of trade creditors since the assessee has
transferred the outstanding trade creditors to the partners capital accounts
the addition required to be made u/s 41(1) of the Act and requested to
uphold the order of the Ld.Pr.CIT.
We have heard both the parties and perused the material placed on

R
G

15.

.O

record. The first issue in this case is related to the trade creditors

D
IT

amounting to Rs.6,52,39,273/- transferred to capital accounts of the
partners of the firm. It is established by the Ld.AR that the AO has called

U
N

for the details during the assessment proceedings and the assessee had

XP

explained the reasons for ransfer to the partners capital account vide

TA

letter dated 16.04.2015 The contention of the assessee is, as at the end of
the year to increase the capital base for better bank loan facilities, the
amounts were transferred to capital accounts of the partners. Verification
of the balance sheet shows that the capital account balances of the partners
are showing balance i.e. 13.17 crores including the transfer of trade
creditors amounting to Rs.6.52 crores. If trade creditors are excluded the
partners capital account shows only 6.25 crores as against the liabilities of
Rs.51.00 crores which shows poor state of financials for bank loan facilities.
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Therefore, the assessee has resorted for window addressing to inflate the
capital base to get better facilities from the banks. The explanation offered
by the assessee appears to be reasonable and is a normal practice in the
trading community though it is unethical. The assessee has retransferred
the creditors balances in the subsequent years to the respective trade

R
G

creditor which is evident from the traders account copies furnished in page

.O

No.47 to 51 of the paper book. In the case of Md.Mahasin Ali Khan,

D
IT

Bhagwanpur, the assessee has retransferred the sum of Rs.3,15,08,585/- to
the traders account and subsequently made purchases and as well as

U
N

payments through bank cheque and there was no cash payment. Similarly

XP

in the case of Habibulla Mallick, Bhagwanpur, the amount was transferred
to one of the partners capital account of Sri Kanigolla Srinivasa Gupta and
sum of Rs.1,32,19,285/- was transferred back to the trade

TA

the said

creditors account on April 13. The credit in the case of Md.Mahasin Ali
Khan Bhanwanpur was transferred back to the creditors account on
10.04.2013 a sum of Rs.90,38,030/-. Similarly credit in the name of Tikka
Khan, Bhagwanpur was also transferred back to the creditors account on
10.04.2013. After retransfer of the credits to the trade creditors accounts,
the assessee has made purchases and paid the entire sums through cheque
including the retransferred amounts. The AO examined the purchases and
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sales and accepted the purchases and sales. From the scrutiny of the
partners capital accounts, trade creditors account, we understand that the
assessee has unilaterally transferred the sums to the partners capital
accounts and there was no cessation or remission of the liability. The same
fact is established as per the account copies placed in the paper book in

R
G

page no.47 to 49 of the paper book. It is settled law that to tax the trade

.O

creditors balances u/s 41(1), the cessation or remission of the liability has

D
IT

to be allowed by the trade creditor but not by the beneficiary assessee and
the entries made in the books of accounts are immaterial. There must be

U
N

consent form the creditor to waive the liability. This view is upheld by the

XP

Hon’ble Apex court in the case of Commissioner of Income tax Vs Sugauli
Sugar Works (P.) Ltd 102 taxman 713, Hon’ble Apex Court held that

TA

“Just because an assessee made an entry in his books of account
unilaterally, he cannot get rid of his liability. The question whether the liability
is actually barred by limitation, is not a matter which could be decided by
considering the assessee's case alone but it is a matter which has to be decided
only if the creditor is before the concerned authority. In the absence of the
creditor, it is not possible for the authority to come to a conclusion that the debt
was barred and had become unenforceable. There may be circumstances which
may enable the creditor to come with a proceeding for enforcement of the debt
even after expiry of the normal period of limitation as provided in the
Limitation Act. The principle that expiry of period of limitation prescribed
under the Limitation Act cannot extinguish the debt but it will only prevent the
creditor from enforcing the debt is well-settled.
Mere entry in the books of account of the debtor made unilaterally
without any act on the part of the creditor would not enable the debtor to say
that the liability had come to an end. Apart from that that would not by itself
confer any benefit on the debtor as contemplated by the section. Therefore, the
High Court was right in holding that the assessee's unilateral entry in the
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accounts transferring the amount to the capital reserve account would not
bring the matter within the scope of section 41.”

15.1. Similarly in the case of Satpal & Sons (HUF)v. ACIT Circle-38(1), New
Delhi* 85 taxman.com 283, the Coordinate Bench of ITAT Delhi has also
taken similar view. In the instant case, the assessee has transferred the

R
G

trade credit balances to the capital accounts without any confirmation from
the trade creditor for cessation or remission of liability, hence, it is

.O

incorrect to hold that the said sum required to be brought to tax u/s 41(1)

D
IT

of the Act. As per the material placed before us by the assessee and

U
N

discussed in the preceding paragraphs clearly establish that the AO has
made reasonable and sufficient enquiries during the course of assessment

XP

proceedings. Thus, there is no error in the order passed by the AO and the

TA

Ld.Pr.CIT has incorrect y invoked the jurisdiction u/s 263 of the Act.
Therefore, we cancel the order of the Pr.CIT u/s 263 on this issue and allow
the appeal of the assessee.
16.

The second issue for consideration is mismatch of signatures of the

trade creditors in the confirmation letters for the impugned A.Y. as well as
in the subsequent A.Y. The AO has called for the details of sundry creditors
outstanding as at the end of the year as per the questionnaire issued on
26.02.2015 (as per question No.8) page No.28 of the paper book. The
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assessee furnished the details of the creditors and the confirmations vide
letter dated 09.04.2015 which shows that the AO has caused necessary
enquiries before completing the assessment.

The assessee

furnished

copies of the confirmation of accounts in page No.55 of the paper book. The
assessee has also enclosed the account copies of the trade creditors in the

R
G

paper book. All the trade creditors are related to the purchase of human

.O

hair and the payment was made through cheque. The AO has accepted the

D
IT

purchases and taxed the sales. After verification of the confirmations, the
AO accepted the genuineness of the outstanding creditors. Having verified

U
N

the purchases, sales, payments and did not find any inconsistency or bogus

XP

nature of the transaction, there is no case for suspecting the genuineness
of the outstanding credit merely because the parties are from Calcutta and

TA

there was slight change in the signature. The Pr.CIT has not established
the bogus nature of transaction with tangible evidence. Merely on the
suspicion it is unjustified to hold that the credit is not bonafide. Since the
issue was verified by the AO at the time of assessment, the purchases and
sales were accepted and the payments were made through bank cheques,
which the AO has verified all the facts during the course of assessment, we
find no error in the assessment order which caused prejudice to the
department. Therefore, we hold that there is no case for jurisdiction u/s
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236 on this issue. Accordingly, we set aside the order of the Pr.CIT and
allow the appeal of the assessee.
17.

The next issue is disallowance of interest on borrowed capital for

construction of building at Vijayarai Village and Koppal Karnataka. In the
case of building at Vijarai Village, the Ld.Pr.CIT held that the interest needs

R
G

to be disallowed since the assessee has used the borrowed funds during the

.O

construction period. In the case of Koppal also, the Pr.CIT viewed that the

D
IT

interest needs to be disallowed u/s 36(1)(iii) of the Act since the assessee
has not claimed the depreciation. In the instant case, the assessment was

U
N

completed u/s 143(3) and the AO has called for the details of unsecured

XP

loans and verified the balance sheet, Profit & Loss account, the details of

TA

bank loans and interest payments etc. and allowed the interest debited to
Profit & Loss account after thorough scrutiny of the details and the books of
accounts of the assessee. The assessee has explained various credit limits
granted by the bank, it’s application and the interest charged on various
credit limits. As per the details submitted by the assessee, the entire
interest is related to the various credit limits granted to the assessee for the
purpose of the business. Apart from the above, the assessee is having
interest free funds to the extent of Rs.45,81,65,230/- consisting of partners
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capital account, reserves and surpluses and trade creditors. The investment
for construction of the factory building at Vijayarai Village and Koppal was
only Rs.6,60,42,440/- which is less than non-interest bearing funds which
were at the disposal of the assessee. Though it is a common account, the
assessee is at liberty to use the non-interest bearing funds for construction.

R
G

There is no dispute that the factory building at Vijayarai Village and Koppal

.O

Karnataka are business assets and the assessee is free to spend from the

D
IT

business funds. The revenue has not established the fact that the assessee
has used the interest bearing funds for construction of the buildings. For

U
N

disallowance of the interest, there must be nexus for investment of interest

XP

bearing funds for non-business purposes. Since in the instant case the
assessee has used non-interest bearing funds, there is no case for

TA

disallowance of interest u/s 36(1)(iii) of the Act. Apart from the above
during the assessment proceedings, the AO has called for the interest
payments in the questionnaire dated 26.02.2015 and after receipt of reply
and after verification of the books of accounts, the AO has allowed the
interest debited to the Profit & Loss account. Therefore, we find no error
in the assessment order passed by the AO and the Ld.Pr.CIT has invoked
jurisdiction incorrectly. Therefore, we set aside the order passed by the
Ld.Pr.CIT on this issue and allow the appeal of the assessee.
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18.

In the case of outstanding loan in the case of M/s Madhulatha

Enterprises also, the assessee submitted that interest free funds available
to the assessee were used for advancing the sum to the debtor and charged
the interest at 6% against the bank rate interest at 7.7%. There is no doubt
that the assessee is having interest free funds in the form of partners

R
G

capital accounts, trade creditors, reserves and surpluses and the assessee

.O

has utilized the non-interest bearing funds efficiently and charged the

D
IT

interest reasonably and the issue was verified by the AO. Therefore, we
find no error in the assessment order which caused prejudice to the

U
N

interest of the revenue. Accordingly, we set aside the order of the Ld.Pr.CIT

The next issue is related to the depreciation of land on residential

TA

19.

XP

and allow the appeal of the assessee.

apartment valued at 90.65 lakhs in M/s Vaibhav Fort, Eluru. During the
course of assessment proceedings, the AO called for the details of the
additions to fixed assets along with the original bills and also called for the
details of the depreciation which was furnished by the assessee. As per the
original sale bill, there is no allocation of cost to the land and super
structure separately.

The assessee got undivided share of land in

apartment complex. The sale consideration consists of land cost as well as
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the cost of construction. Normally in apartments, the sale of apartment is
fixed on the basis of plinth area. In this case also, the same procedure is
followed, therefore, after verification of the sale deed, the AO allowed the
depreciation on the apartment on composite cost without separately
allocating the cost of land and cost of building. Since the AO examined the

R
G

issue and allowed the depreciation though it is prejudicial to the extent of

.O

the depreciation on land, having verified the issue at the time of

D
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assessment, there is no error in the assessment order made by the AO, thus,
the case is beyond jurisdiction u/s 263 of the Act.
The next issue for revision u/s 263 is valuation of the closing stock.
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With regard to the valuation of the closing stock, the AO has called for the
details of the closing stock vide questionnaire dated 26.02.2015 and the

TA

assessee submitted the details of the closing stock and its valuation item
wise. During the assessment proceedings, as well as before the Pr.CIT, the
assessee submitted that the value of the closing stock depends on the
quality and grade of the human hair. The assessee collects the human hair
domestically as well as from the temples and grades the same according to
the quality. The assessee submitted before the AO, the closing stock and its
valuation, grade wise. The price of the human hair ranges from Rs.14 to
Rs.4640/- per kg. The price of each grade is different depending on the
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quality. The assessee has valued the closing stock at Rs.4,854/- per kg and
the waste was valued at Rs.14 per kg and the average price came to
Rs.553/- per kg. Except making observation that the AO has not verified the
closing stock, the Pr.CIT did not make out a case that there is an error in the
assessment order which caused prejudice to the department. Since the
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issue has been examined by the AO and satisfied regarding the valuation

.O

closing stock at the time of assessment we find no error in the assessment

From the above discussion, we observe that all the issues raised by

U
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21.
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order which calls for revision u/s 263 of the Act

XP

the Pr.CIT for revision u/s 263 were examined by the AO at the time of
making assessment in detail and satisfied regarding the correctness as

TA

discussed earlier in this order. Either the AO has called for specific details
and examined the issue and accepted the expenditure debited to P&L
account after due verification of the bills, vouchers etc.

There is no

evidence to show that the AO has not conducted the enquiry at the time of
assessment on any of the issues. Lack of enquiry is a case for revision u/s
263, but not the inadequate enquiry. In the instant case, though on certain
issues, there is inadequate enquiry, there is no lack of enquiry on any of the
issues taken up for revision. This Tribunal in the case of Bondalapati
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Prasad Babu vide I.T.A. No.400/Viz/2017 dated 17.08.2018 and G Venkata
Ramana vide I.T.A No.32/2017 dated 10.08.2018, held that

Since, in the instant case, there is no lack of enquiry and the AO
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“5.2.
It is found from the assessment order that the assessee had filed the
details and made the submissions in respect of computation of capital gains and
the assessment was completed after examination of the details furnished by the
assessee. The issue with regard to the computation of capital gains, cost of
acquisition of the property, cost of construction, sale consideration and
applicability of 50C were duly verified by the AO before completion of the
assessment. Since the issue has already been verified by the AO, the Ld.Pr.CIT is
not permitted to revisit the same issue and substitute his opinion in the name of
revision. Review of the same issue which was already considered and examined
by the AO would amount to difference of opinion not a case for revision u/s 263.
Further, having examined the issue by the AO and taken a conscious decision,
accepting the cost of construction, after due verification, not applying the rates
as observed by the Ld.Pr.CIT would amount to inadequate enquiry, but not lack
of enquiry and again on inadequate enquiry, the Ld.Pr.CIT is not allowed to
invoke the jurisdiction u/s 263. Hon’ble High court of Karnataka in
Commissioner of Income-tax, Bangalore. v.Kurlon Ltd, [2014] 52 taxmann.com
92 (Karnataka) held that Where assessing authority had already considered all
details mentioned in computation statement which was taken from books of
account maintained by assessee, revision was not justified. Similar view has
been expressed by this Tribunal in G.V.R Associates vs ITO reported in (2017)
49 CCH 0223, Visakhapatnam.”

made the enquiries and completed the assessment, substitution of the
Commissioner’s view and the suspicion of the Pr.CIT cannot be a case for
revision u/s 263 of the Act. The revision u/s 263 cannot be taken up for
difference of opinion. Therefore, we hold that there is no error in the order
passed by the AO which requires revision u/s 263. Accordingly, the order
passed by the Pr.CIT u/s 263 is quashed and the appeal of the assessee is
allowed.
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23.

In the result, appeal of the assessee is allowed.
Order pronounced in the open court on 3rd January 2019.
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