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These are appeals by four assessee who belong to the same group against the

IT

order of the Principal Commissioner of Income Tax, Mumbai (‘ld.CIT for short)

Since the issues are connected and the appeals were heard together these have

XP

2.

U

N

assessment years (A.Y. for short).

D

passed u/s. 263 of the Income Tax Act, 1961 (the Act for short) for different

3.

TA

been consolidated and d sposed of together for the sake of convenience.
The common grounds of appeal raised in this regard read as under:
1) The Learned PCIT has erred in law as well as on facts while passing Revision
Order u/s.263 of the Income Tax Act, 1961 for the assessment order u/s. 143(3) of the
Income Tax Act, 1961 passed by the Learned Assessing Officer after making
adequate enquiries and application of mind.
2) The Learned PCIT has erred in law as well as on facts while considering the order
passed by the Learned Assessing Officer u/s. 143(3) of the Income Tax Act, 1961 as
erroneous and prejudicial to the interest of the revenue, without appreciating the facts
and circumstances of the case.
3) In the facts and in the circumstances of the case and in law, the Ld. PCIT has erred
in exercising his revisionary powers u/s.263 of the Income Tax Act, 1961, in relation
to completed assessment made u/s.143(3) despite the fact that the same was duly

3
ITA No. 2912/M/2018 & others

approved by Addl. Commissioner of Income Tax u/s.153A of the Income Tax Act,
1961.
4) In the facts and in the circumstances of the case and in law, the Ld. PCIT has erred
in exercising his revisionary powers u/s.263 of the Income Tax Act, 1961 without
appreciating the fact that the order which is subject matter of revision, itself is nullity
in law, hence any further proceedings thereon cannot be a valid proceedings.
5) On the facts and the circumstances of the case and in law, the Learned PCIT erred
in passing order under Section 263 of the Income Tax Act, 1961 in violation of the
principle of natural justice by passing order u/s 263 of the Income Tax Act, 1961, on
the issues which were not part of show cause notice.

G

6) The Learned PCIT has erred in law as well as on facts while passing order u/s 263
of the Income Tax Act, 1961 on the plea that there is no nexus between the capital
assets purchases and share capital introduction without pointing out any defect in the
reconciliation submitted before the AO as well as before investigation wing based on
which order U/s 143(3) r.w.s. 153A of the Income Tax Act, 1961 was passed.

R

Two further grounds in the case of M/s. Wellknown Polyesters Limited reads as under:

N

D

IT

.O

1) The Learned PCIT has erred in law as well a on facts while holding that the
appellant has not provided any details of depreciation disallowed in the computation
without considering the details available on record.
2) The Learned PCIT has erred in law as well as on facts while holding that
depreciation disallowed by the appellant should also be considered while computing
book profit U/s 115JB of the Income Tax Act, 1961, without considering provisions
of law.
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One further ground in the case of M/s. Wellknown Technologies reads as under:
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1)
The learned PCIT has erred in law as well as on facts while passing order u/s.
263 of the Income Tax Act, 1961 without considering the fact that the issue of share
capital has already being approved by the order of Hon’ble ITAT in the case of M/s.
Wellknown Technology Pvt. Ltd. for A.Y. 2009-10.

In all these cases assessments was originally completed u/s. 143 of the Act. In

such assessment in the case of M/s. Wellknown Technologies some additions were
made on account of unexplained share capital. The addition was deleted by the ld.
CIT(A). This was confirmed by the ITAT. Subsequently, there was search and seizure
operation and the assessments were framed u/s. 153A of the Act.
5.

In the case of M/s.Wellknown Polyesters Limited, it was found in the search

proceeding that the assessee has issued preference shares to shell companies at a high premium.
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M/s.Wellknown Polyesters Limited for this issue had debited certain purchase under the
head capital expenses in its books of account and further the same had been certain
purchase under the head capital expenses in its books of account and further the same had
been brought back into the accounts the said company in the form of preference share
capital after routing through various sister concern. This modus operandi was noted by
the A.O. in the case of M/s.Wellknown Polyesters Limited by the following graphic
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chart:

6.

The A.O. also noted that the party wise break up of purchase from shell companies

which was placed as Annexure I. This run into two pages and contain list of 68
companies through whom bogus capital expenditure were booked. The same reads as
under:
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Grand 348,111,365 438,282,217 45,374,000 317,132,777 531,859,857 203,134,172 1,883,894,388
Total
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7.

The A.O. noted that the purchase of Rs.18,88,38,94,388/- have been accepted as

non genuine by Shri Anil Gupta of M/s. Wellknown group of company and the same
have been recorded in his statement u/s. 132(4). The A.O. further noted that the only
impact that the booking of the above mentioned capital expenditure in the books of
accounts of M/s. Wellknown Polyesters Limited has on the taxability of profit on the
coampny is that the depreciation claimed in the profit and loss account on the above
purchase made. The year-wise data of depreciation claimed as per the provision of Act

G

and disallowed in the original return/ return of income filed u/s. 153 of the Act were

Purchase Amount (Rs )

2008-09
2009-10
2010-11
2011-12
2012-13
2013-l4
TOTAL

348,111,365/438,282,217/45;374,000/317,132,777/531,859,857/203,134,172/1 883,894,388/-

U

N

D

IT

.O

Financial Year

Total
Depreciation
disallowed (Rs.)
17,547,967/85,672,834/62,355,635/74,903,680/189,144,475/156,107,788 /585,732,379/-
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R

noted as under:

The A.O. has concluded in this regard as under:

TA

3.5 The above mentioned depreciation has been reversed in the books of accounts of the
assessee and the same has been offered to tax in the return of income filed u/s. 153A of
the Income Tax Act, 1961 in their respective assessment years and tax on the same has
been duty paid by the Assessee The entitles from which the same has come and into
which the funds have come back in form of Share Capital by debiting Capital Expenses
Incurred or being placed in Annexure-II. During the assessment year, the Cap-ex
purchases of Rs.203,134,172/- was made and the excess depreciation or Rs.156,107,788/has been withdrawn by the assessee. Hence, no addition made in this regard. Penalty
proceedings u/s.271AAB is separately initiated for undisclosed Income unearthed as a
result of search action.

9.

The above Annexure II detailed the introduction of the bogus share capital in

identified group companies after identifying corporate entities giving the amount and date
thereof. The same is as under :
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Annexure II
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Hence, in the afore-said background, the A.O. held that no addition in this regard
is further considered. He made some addition with respect to the disallowance u/s.14A,
the provision for redemption of preference shares u/s.115JB, interest income on FDR not
qualified for section 80IB. The ld. CIT granted part relief including on the basis that no
addition u/s. 153A is permissible, de hors any incriminating material found during search.
The matter travelled to the ITAT. The ITAT vide order dated 13.06.2018 granted part
relief including the deletion of the addition u/s.14A on the ground that in the case of
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assessment u/s. 153A, no addition u/s. 153A is permissible de hors cogent material found
during search. The ITAT inter alia placed reliance upon the decision of Hon'ble Bombay
High Court in the case of CIT vs. Continental Warehousing Corporation (Nhava Sheva)
Ltd. [2015] 374 ITR 645 (Bom).
10.

Now the ld. CIT has passed an order u/s. 263 in all these cases. The ld. CIT in his

order u/s. 263 in the case of M/s. Wellknown Polyesters Limited referred to the following
show cause notice:

R

G

2.
On examination of records for AYs 2008-09 to 2014-15, it is noticed that the
assessment proceedings were completed u/s 143(3) r.w.s 153A of the IT Act and toted
income was determined as detailed in table -1 below.
Table-1:
Return Income

Total
Income
s Book Pr fit as per Date
per normal provisions
sec. 115JB
Assessment order.

1
2
3
4
5
6
7

9,55,12,959
10,53,02,775
5,08,37,260
58,87,97,290
80,65,56,300
7,98,48,360
48,58,09,456

10,53,38,240
12,05,32,370
8,11,26,800
68,81 29,140
94,82 24,640
8,15,7 960
48,58 18,270

IT

D
N

2008-09
2009-10
2010-11
2011-12
2012-13
2013-14
2014-15

.O

Sr. No. AY

28,05,47,760
38,91,38,939
60,61,33,059
147,17,80,000
147,59,73,822
177,99,67,255
244,83,34,499

of

01.04.2015
01.04.2015
01.04.2015
01.04.2015
01.04.2015
01.04.2015
01.04.2015

TA
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Contd…..
3.3
The important point which is to be noted that admittedly the funds of company
Wellknown Polyesters L d. were siphoned out by debiting bogus purchase bills [capital
expenditure bills on account of purchases of bogus assets/ and in turn that amount was
routed through various shell companies and introduced into the group concerns of
Wellknown group [viz. Wellknown Technologies Pvt Ltd, Wellknown Textile Industries
Put Ltd,t Bradma Logistics Parks Pvt Ltd,, Ashtavinayak Agro Farms Put Ltd., Nishita
Infrastructure Put Ltd., etc.] in the farm of preference shares [with huge premium/ /share
application money and then the funds were brought back in the books of Wellknown
Polyesters Put Ltd, by subscribing preference shares with premium to its group concerns.
Therefore, such preference shares shown in the books of accounts of Wellknown
Polyesters Pvt. Lid. and its sister concerns are itself bogus and not at aft payable in real
sense to any of those shell companies......
3.4
It is further noted that even after withdrawing the depreciation on the bogus
assets, the company Wellknown Polyesters Pvt Ltd. did not reduce the corresponding
depreciation as per Company's Act for the purposes of computation of book profit u/s.
115JB; and the AO also had not made any disallowance on that account while computing
book profit To that extent, the assessment order made by the Assessing Officer is
erroneous and prejudicial to the interest of the revenue.
4. In view of the facts as discussed herein above, it is clear that in the case of present
assessee f Wellknown Polyesters Pvt Ltd] there is a failure on the part of the assessing
officer to make due examination of the issue of disallowance of claim of depreciation [as
per companies act] on purchase of bogus assets while computing the book profit u/s.
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115JB and that has rendered the assessment orders passed u/s 143(3) r.w.s 153A of the JT
Act for A.Y. 2008-09 to 2014-15 fas referred in Table 1 above ] erroneous, in so far as it
is prejudicial to the interests of revenue, in terms of section 263 of the IT Act.

11.

Thereafter the ld. CIT(A) noted that compliance of the assessee as under:

Considering the submissions, the ld. CIT(A) noted the involvement of various

D

12.

IT
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R

G

4. In compliance to the show-cause notice Shri Sunil Shah and Shri Rakesh Joshi, C.As.,
authorized representatives of the assessee appeared and filed written submissions dated
16/08/2017. Case was also heard on subsequent dates by new incumbants. The main
contention raised by the assessee in the said reply is that the base figure for the
computation of of tax liability is the book profit computed U/S.115JB Of the Income Tax
Act, 1961, in accordance with the provisions of Parts n and III of Schedule VI to the
Companies Act and the Assessing Officer has very limited scope to tinker with the
audited books of account as held by the Apex court in case of Apollo Tyres ttd. v/s. CIT
(255 ITR 273)(SC) and subsequent judgments that followed i.e. Malayala Manorama
Co.Ltd. Vs. CIT(300 ITR 251)(SC), Kinetic Motar Co. Ltd. Vs. DCIT (262 ITR
330)(Bom), CIT Vs. Adbhut Trading Co.Pvt.Ltd. {338 FTR 940)(Bom), ClTVs. Echjay
Forging Pvt. Ltd. (251 ITR 15)(Bom), CIT Vs. Kovai Maruthi Paper & Board (P) Ltd.
(294 ITR 57) (Madras). The A.Rs. have also cited various case laws to contend that the
A.O. has applied his mind, while working book p ofit u/s, 115JB of the Act and
therefore, the said orders cannot be called as erroneous and hence cannot be revised
merely for being prejudicial to the interest of revenue as held by the Apex-Court in the
case of Malabar Industrial Co. Ltd. vs. CIT (243ITO 53) (SC).

N

group companies. He noted that Shri Anil Gupta, the managing director and the other

U

directors have accepted the fixed assets purchased and reintroduction of the same in the

XP

garb of bogus preference share capital in the form of following group companies.

TA

1) M/s. Weliknown Textile Industries Pvt. Ltd,
2) M/s. Weliknown Technologies Pvt. Ltd.
3) M/s, Ashtavinayak Agrofarms Pvt. Ltd.
4) M/s. Bradma Logistics Parks Ltd.
5) M/s. Nishita Infrastructure Pvt. Ltd,

13.

The ld. CIT further noted that the companies at Sr. Nos. 3-5 were allegedly shell

companies. He noted the modus operandi as under:
1. Fictious Capex bills debited in books of Wellknown Polyester Ltd.
2. Equivalent amount of capex purchases given to shell companies to invest as share
application money at a high premium on payment &r the capex bills being remitted.
3. Shell companies invest in Wellknown group companies as mentioned above.
4. Funds are finally ploughed back into M/s Wellknown Polyesters Ltd, from the said
Wellknown Group companies.
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14.

Thereafter, the ld. CIT noted the assessee wise, year wise amounts of share

capital that have been accepted as having been received from bogus entities by the
assessee group as under:
2008-09

2009-10

2010-11

2011-13

2013-13

2013-14

Total

Wellknown Textile industries
Pvt Ltd.
Wellknown Technology Pvt
Ltd.
Bradma Logistics Parks Pvt.
Ltd.
AshtavinayakAgrofarmsPvt Ltd

-

2.00 Cr

-

-

25.00 Cr

-

27.00 C

-

7.50 Cr

34.82 Cr

-

0.50 Cr

-

42.82 Cr

10.95 Cr

3.35 Cr

0.988 Cr

-

-

-

15.288 Cr

-

-

-

-

27.90 Cr

4.50 Cr

32.40Cr

Nishita Infrastructure Pvt. Ltd.

-

13.12Cr

-

42.02 Cr

-

-

55.14 Cr

TOTAL

10.95 Cr

35.97 Cr

35.808 Cr

43.03 Cr

53. 0 Cr

4.50 Cr

172.641cr

R

Thereafter the ld. CIT observed as under:

.O

15.
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Particulars
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(iv)
From the assessment orders passed in the case of Wellknown Polyesters Pvt.
Ltd, it is noted that though the AO has taken note of the confessed modus operandi for
debiting the bogus capital expenses bills and then introducing back that money in the
books of the group concerns of Wellknown group [viz. Wellknown Technologies Pvt.
Ltd, Wellknown Textile Industries Pvt. Ltd., Bradma Logistics Parks Pvt. Ltd.,
Ashtavinayak Agro Farms Pvt. Ltd., Niahita Infrastructure Pvt. Ltd., etc.] through various
shell companies in the form of preference shares (with huge premium] /share
application money; but while completing the assessment of this assessee company,
the AO has simply obtained the list of such shell companies through which share
application money ( with premium] were received and/ or preference shares were
allotted. But no enquires were made to ascertain as to whether the source of such fund
was the introduction of bogus purchase bills in the books of Wellknown Polyesters Pvt.
Ltd. The assessee company too had not filed any details proving the nexus of such share
capital/ snare application money with the said bogus purchases. If that was the case, the
assessee group ought to have corrected the books of accounts later after search. But it is
noted that the [preferential] share capital still remains as such in their books of accounts.
In view of these facts, the AO ought to have examined the taxability of such share capital
together with premium and/or share application money in the hands of the assessee
company u/s 68 and / or section 2(24)(iv) of the Act. The share capital in assessee's and
group companies confessed as bogus has not been offered as such for taxation by any of
the group concerns including assessee company.

16.

Thereafter considering the assessee’ reply, the ld. CIT examined the issue and

observed as under:
7.1.2 (a)
The Assessing Officer in the instant case, having noticed that the bogus
depreciation has been disallowed suo moto, while computing total income under normal
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provisions of the Income Tax Act, 1961, has taken a contradictory stand in allowing the
same while computing book profit under Companies Act, ignoring the specific and
statutory mandate required under Explanation 1 (g)(iia) to 115JB of the Income Tax Act,
1961.
(b)
Under the circumstances, the Assessing Officer is statutorily obliged to carry out
all the necessary enquiries before the Assessment under section 142(1)/142(2) of the
Income Tax Act, 1961, and under certain circumstances provided under Sub-Section (2A)
to Section 142 can direct the Assessee to get its accounts audited by an Accountant,
and/or if circumstances require can invoke the provisions of Section 145 of the Income
Tax Act, 1961. The Explanation to Sec.288(2) of the Income Tax Act, 1961, provides the
definition of an Accountant.
At this stage, the provision of Sub-Section (2) to Section 145 of the Income Tax
(c)
Act, 1961, clearly mandates that the Assessee ought to follow the notifications of the
Central Government notified in the Official Gazette in respect of Income Computation
and Disclosure Standards,
(d) Having noticed that the Auditor's Report submitted by the Assessee alongwith the
return of income) is blatantly false and unreliable, the A sessing Officer was statutorily
ijound by either of the following statutory provisions, as discussed above.
i.
Section 142(1) and 142(2) of the Income Tax Act, 1961, to carry out such
inquiry for purpose of obtaining full information in respect of income or loss of
the assessee, AMD
ii.
Direct the Assessee to get its accounts audited from the Accountant u/s
142(2A) of the Income Tax Act, 1961, OR
iii.
Reject the Books of Accounts u/s 145(3) of the Income Tax Act, 1961,
considering the facts of the case and provisions of law.
(e) As is evident from the assessment records, the Assessing Officer has failed to invoke
any of the above mentioned provisions of the Income Tax Act, 1961, which are primarily
and statutorily required of him in framing the assessment order, more so in the light of
the revelations and admissions brought out during the cour$e of search, thereby making
the said assessment order; determining the total income tinder normal provisions of
Income Tax Act, 1961 and Book Profit u/s 115JB of the Income Tax Act, 1961,
erroneous and prejudicial to the interest of Revenue within the meaning of the provisions
of Section 263(1) of the Income Tax Act, 1961,
7.1.3 The Bogus Preference share capital of Rs. 172.648 Cr, introduced was not
even declared and added as undisclosed income in the hands of M/s. Wellknown
Polyester Ltd. Therefore, the share capital remained unexplained in the hands of M/s.
Wellknown Polyester Ltd. Though the modus operandi of circuitous transactions was
narrated by the group directors of the said companies, the said circuitous transaction*
were never at any stage analysed either by the Investigation Wing or by the A.O, or by
the assessee group on transaction to transaction baste to prove the "nexus" f the funds
siphoned off by M/s, Wellknown Polyester Ltd. through CAPEX with the preferential
capital finally introduced in M/s. Wellknown Polyester Ltd. and this was the primary
reason for admissions without corresponding additions .in the hands of M/s. Wellknown
Polyester Ltd. The assessee has taken shelter behind certain modus operandi disclosed at
the time of search in respect of circuitous transactions without discharging its primary
onus to prove the source of share capital introduced in its books of accounts in terms of
identity .credit worthiness of the shareholders and genuineness of the transactions by
actually producing relevant chain of transactions and failure to do so may lead to addition
u/s.68oftheI.T. Act.
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7.1.4 Lastly, with reference to para 5.9 above, the assessee has withdrawn the
depreciation claimed on the bogus assets in the "Statement of Total Income" and had not
furnished any details of assets on which the depreciation have been withdrawn. In the
A.Y. 2009-10 the assessee has accepted the bogus purchases amounting to Rs.
348,111.365/- however the depreciation withdrawn amounts to Rs, 1,75,47,968/- which is
approximately 5%. The assessing officer without verifying the fact had accepted the
assessees claim.

17.

After elaborately considering the case laws and the provisions of section 263, he

concluded as under:

18.

TA

XP

U

N

D

IT

.O

R

G

8 It is clear from the discussions on facts contained in the foregoing paragraphs and the
established legal position which are binding on such set of facts, the Assessing Officer
has failed to carry out necessary enquiries as warranted by the facts and circumstances of
the case, apply the correct provisions of the law as discussed above and the assessments
have been completed by adopting unreliable and blatantly incorrect/untrue accounts,
audited in violation to Schedule VI of Companies Act and ignoring the overwhelming
evidences gathered during the course of search ca ried on 23/05/2013 and further
reaffirmed by the statements of various responsible persons recorded under oath at the
time of search and during post search proceedings wherein , it has been clearly admitted
that capital assets have been inflated by way of bogus capital expenditure by using the
shell companies as conduits. The assessee has not also discharged primary onus to prove
the source of share capital introduced in its books of accounts in terms of identity, credit
worthiness of the shareholders and genuineness of the transactions by actually producing
relevant chain of transactions to prov that money so siphoned off is the same as that
introduced as bogus share capital and the Assessing Officer has not made any additions
u/s 68 only on the basis of narrated modus operandi without probing the relevant chain of
transactions . Thus the assessments are found to be erroneous in so far aa it is prejudicial
to the interest of revenue as envisaged in section 263 of the I.T. Act. In view of this, the
assessment orders for assessment years 2009-10 to 2014-15 u/s 153A r.w.s. 143(3)
passed by the Assessing Officer on 01/04/2015 are set aside for de novo assessment by
the Assessing Officer after giving adequate opportunity to the Assessee of being heard.

Thus, from the above it is evident that the ld. CIT while concluding observed that

the A.O. should have considered the addition u/s. 68 in this is case for bogus capital.
Prior to that he has also observed that the depreciation admitted on bogus purchase
should have been considered for disallowance u/s. 115JB. He has also doubted the
veracity of figure of depreciation withdrawn in absence of detail of assets. He has also
opined earlier that the A.O. should have rejected the books in view of bogus purchase
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booking. He has set aside the matter of assessment to the file of the A.O. for denovo
assessment.
19.

In the other three group companies, the ld. CIT has made similar observations. The

show cause notice in the case of M/s. Wellknown Textile India P. Ltd. may be referred
here for the sake of reference:

.O

R

G

2
On examination of records for AYs 2009-10, it is noticed that the assessment
proceedings were completed u/s 143 (3) r.w.s 153A of the IT Act and total income was
determined as detailed in table -I below.
Table 1:
SR. AY
Return
Total Income as per Book
Profit Date
of
No.
Income
normal provisions
as
per Assessment
sec 115JB
2
2009- 10 NIL
(-)99,88,033
29,04,947
01.04.2015
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3.
In the context, it is noted that a scorch u/s 132(1) of the IT Act Was carried out in
M/s Weltknown group of companies on 23.5-2013 and on subsequent dates by the
investigation wing of the department. During the course of search operation, Shri Anil
Gupta, CMD of the group stated that M/s Wellknown polyesters Ltd had debited capital
expenditure bill on account of purchases of bogus assets and in turn that amount was
routed through various shell companies and introduced into the group concerns of
Wellknown group (viz. Wellknown Technologies Pvt Ltd, Wellknown Textile Industries
Pvt, Ltd, Bradma Logistics Parks Put. Ltd.t Ashtavinayak Agra farms Pvt Ltd., Nishita
Infrastructure Pvt. Ltd., etc.] in the form of preference shares [with huge premium/ /share
application money. and then the funds were brought back in the books of Wellknown
Potysters Ltd. by subscribing preference shares with premium to its group concerns.
4. The balance sheet of the assesses for AY 2009-JO reveals that the assesses company
has received share application money {with premium/ of Rs 12.25 cfores for allotment of
preferential shares. The Table No 2 below reflects the details of money received during
the year as under:Table No -2:
Details of share application money received/share allotment made during the year:
Sr. No. Name of the party
Amount (Ra.)
1

TVC Sky Shop Ltd.

12,25,00,000

Total

12,25,00,000

5.
A perusal of records and assessment order shows that the AO has not made due
enquiries regarding the share capital /and (he huge premium/ /share application money
received through the said company. From the assessment orders passed in the case of
Wellknown Polyesters Pvt.Ltd., it is noted that though the AO has taken note of the
modus operandy for debiting the bogus capital expenses bills and then introducing back
that money in the books of the group concerns of Wellknown group /viz. Wellknown
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In the body of the order u/s. 263, the ld. CIT made similar observations in the case

U

20.

N

D

IT

.O

R

G

Technologies Put. ltd, Wellknown Textile Industries Pvt Ltd., Bradma Logistics Parks
Put. Ltd., Ashtaumayak Agrro Farms Pvt Ltd., Nishtttt Infrastructure Pvt Ltd., etc,/
through various shell companies in. the form of preference shares I with hugs premium]
/share application money; but while completing the assessment of this assesses company,
the AO has simply obtained the list of such shell companies from which share application
money f with premium/ were received and/ or preference shares were allotted. But no
enquires were made to ascertain as to whether the source of such fund was the
introduction of bogus purchase bills in. the books of Wellknown Polyesters Pt. Ltd. The
assessee company too had not filed any details proving the nexus of such share capital/
share application money with the said bogus purchases, if that was the case, the assesses
group ought to have corrected the books of accounts later after search.. But it is noted that
the {preferential} share capital still remains as such in their books of accounts. In view of
these facts, the AO ought to have examined the taxability of such share capital togvlher
wilh premium / share application money, in the hands of the assesses u/s 68 and / or
section of the Income Tax Act, 1961.
6.
In view of the above, 'it is dear that there is failure on the part of the assessing
Officer to make due, examination of the issue of share application money received and/
or (preferential) share capita/ / with premium} introduced in the hooks of accounts of the
assessee company /i.e. Wellknown Textile Industries Pvt Ltd} which has rendered the
impugned assessment order passed u/s 143(3} r ius, 153A of the JT Act, erroneous, in so
far as it is prejudicial to the interests of revenue, in te ms of explanation 2 to section 263
of the? IT Act.
7,
Ih view of the above, you are requested to show cause as to why the said
assessment order dated 01.04,2015 for AY 2009-10 should not be revised M/S 263 of the
IT Act, 1961, Your objections, if any, to the proposed revision of assessment order may
be filed on or before 12.03.2018.

XP

of M/s. Wellknown Polyester Ltd. as above. He also observed as under:

TA

6.3
The records indicate that the A.O. had accepted the submissions of the assessee
company that the book's share capital received by the assessee company is a part of the
disclosure made by the M/s. Wellknown Polyester Ltd., on face value without conducting
any enquiries as to how both are linked by way of direct nexus. Therefore, record itself
indicates that the A.O. has not applied his mind on the issue and went ahead to accept the
genuineness of the share capital without the onus in this regard discharged by the
assessee.

21.

The ld. CIT in his conclusion has observed as under:
Conclusion:
8 It is clear from the discussions contained in the foregoing paragraphs that the Assessing
Officer has failed to carry out necessary enquiries as warranted by the facts and
circumstances of the case and apply the correct provisions of the law as discussed above
ignoring the overwhelming evidences gathered during the course of search carried on
23/05/2013 and further reaffirmed by the statements of various responsible persons
recorded at the time of search and during post search proceedings, wherein it has been
clearly admitted that bogus capital has been introduced by using the shell companies as
conduits. Thus, the assessments are found to be erroneous in so far as it is prejudicial to
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the interest of revenue as envisaged in section 263 of the I.T. Act. However, no prejudice
is caused to the assessee, in case the A.O. is directed to provide reasonable opportunity to
the assessee to discharge its onus, before coming to any final conclusion.
Nevertheless, while analyzing the chain of circuitous transactions, if any, submitted by
the assessee in discharge of its onus, if any, any other income chargeable to tax is noticed
by the A.O,, he shall not only be free but also duty bound to tax such income in the case
of the assessee. The assessment order is set aside accordingly.

22.

Against the above order, the assessee is in appeal before us.

23.

We have heard both the counsel and perused the records. The ld. Counsel of the

assessee submitted that the assessment order in all these cases have been passed under

G

section 153A of the Act on the same date by the same A.O. He submitted that the A.O.

R

while completing the assessment has taken into account the overall modus operandi of

.O

the group. He submitted that after the application of mind the A.O. has completed the

IT

assessment. He submitted that the A.O. has computed the detail of fictitious capital

D

expenditure booked and its routing back as share capital introduction in the group. He

N

submitted that being satisfied with the said reconciliation, the A.O. has not proposed any

XP

U

further addition. The ld. Counsel of the assessee claimed that the A.O. has not proposed
any further addition. He claimed that the detail and reconciliation were before the

TA

Investigation Wing also, and no adverse comment was made by them also.
Further, he submitted that the A.O. has considered the fact that on one hand there
is bogus capital expenditure appearing in the balance sheet of well-known polyester, on
the other hand the amount from funds routed off by these capital expenditure by payment
to shell companies have come back as share capital to the well-known group companies.
Hence, the ld. Counsel of the assessee submitted that no outside bogus capital has been
introduced. He held that the fictitious capital assets in the form of fictitious capital
expenditure are represented by bogus capital introduction. He submitted that these two
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cancel each other. He claimed that the funds which have been taken out from M/s.Wellknown Polyesters Ltd. and introduced in the form of share capital in the group cannot
again be added as the source of the fund is the assessee group itself. He claimed that the
only result is the claim of bogus deprecation in the case of M/s.Well-known Polyesters
Ltd. He submitted that this has been duly withdrawn by the assessee and has been
accepted by the A.O. after due examination. The ld. Counsel of the assessee submitted
that the entire details of bogus capital introduction through the shell companies in the

G

group companies was taken into consideration by the A.O. in the assessment order. The

R

ld. Counsel of the assessee further submitted that in the case of M/s.Wellknown

.O

Technologies Pvt. Ltd. in original assessment, add tion was made by the A.O. for bogus

IT

share capital. The addition was deleted by the ld. CIT. The Revenue has duly raised the

D

issue of introduction of bogus share capital which had travelled with the ITAT. He

U

N

submitted that the same has been duly deleted. Hence, the ld. Counsel of the assessee

XP

submitted that when the matter is already concluded by the ITAT, the same cannot be
visited again by the A.O u/s. 153A of the Act and the same cannot be visited by the ld.

TA

CIT under the jurisdictional power u/s.263 of the Act.
He further submitted that in s.153A assessment of M/s.Wellknown Polyesters Ltd.
several other additions were made which were deleted by the ld. CIT and confirmed by
the ITAT, as the same were de hors incriminating material found in search. Hence, the ld.
Counsel of the assessee pleaded that when no incriminating material was found regarding
the introduction of bogus share capital for other sources, the A.O. has neither any reason
nor jurisdiction to examine this aspect.
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24.

Furthermore, the ld. Counsel of the assessee submitted that the A.O. has clearly

brought out all the aspects of the matter in detail and has clearly mentioned that in these
facts no other addition is being considered. He submitted that the view adopted by the
assessee is clear and cogent. In any case, he claimed that the view adopted by the A.O. is
a possible one. Hence, he submitted that as held by the Hon’ble Apex Court in the case of
Malabar Industrial Co. Ltd. vs. CIT (2000) 243 ITR 83 (SC) and CIT vs. Max India Ltd.
(2007) 295 ITR 282 (SC) if two views are possible and the assessing officer adopts one

G

view to which the Ld CIT-is not in agreement with the same will not result in the

25.

.O

R

assessment order being erroneous insofar as it is plea judicial to the interest of revenue.
As regards the issue of disallowance of deprecation u/s. 115 JB is concerned, the

IT

ld counsel of the assessee submitted that the same has been duly considered by the A.O.

N

D

in the computation of income. The A.O. being conscious of the decision of Hon’ble Apex

U

Court in the case of Apollo Tyres Ltd (supra) and others has not tinkered with the book

XP

profit. He submitted that this is also a possible view. Hence, he submitted that the ld. CIT

TA

doesn't have any jurisdict on to exercise powers u/s.263 of the Act. The ld. Counsel of the
assessee placed reliance upon a catena of case laws in support of this proposition.
26.

Per contra, the ld. Departmental Representative (ld. DR for short) placed reliance

on the order of the ld. CIT.
27.

He submitted that the ld. CIT(A) has only remitted the matter for examination

before the A.O. Hence, he submitted that there is no prejudice to the assessee. He further
placed reliance upon the following case laws from the Hon’ble Apex Court in the case of
Deniel Merchants P. Ltd. & others vs. ITO (in Appeal No. 23976/2017).
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28.

Upon careful consideration, we note that the assessments in this case pertain to

the same group. All the assessments were conducted pursuant to search u/s. 153A of the
Act on the same date by the same A.O. Since the issue originated from the M/s.
Wellknown Polyesters Limited, the A.O. in the assessment of that assessee gave the
details of the modus operandi of bogus transactions done by the assessee group company.
The modus operandi which was noted by the A.O. which has also been brought out by
the ld. CIT in his 263 order is as under:

29.

.O

R

G

1)
Fictitious capital expenditure bills were debited in the books of M/s. Wellknown Polyesters
Limited.
2)
Equivalent amount of capital expenditure purchase of fixed bills were given to shell companies.
3)
These shell companies invested share application money at a high premium to M/s. Wellknown
group companies.

Thus funds were finally brought back into M/s Wellknown Polyesters Limited.

D

IT

The party-wise, year-wise break up of fictitious capital purchase from shell companies in

N

the books of account of M/s. Wellknown Polyesters Limited was placed in Annexure-1

U

by the A.O. The chart of these purchases and the depreciation with respect to that have

XP

been brought out by the A O in his order as noted above. As a result of the above, the

TA

assessee has accepted the fictitious capital purchases and withdrawn the excess
deprecation amounting to Rs.58,57,32,379/- on the total fictitious purchase of
Rs.1,88,38,94,388/-. The year-wise detail of this also is there in the assessment order. The
impact of this was that the excess fictitious depreciation was withdrawn and the resultant
sum was open for taxation. The A.O. in his order also made a note of the entities from
which the amount paid against fictitious purchases came back in the form of share capital
in Annexure 2 thereof. The same brought out in detail the name of the group company in
whom bogus capital was introduced, identifying the shell company involved and the date
of transaction. Here it is noteworthy that the entire detail of bogus capital expenditure and
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re-routing in bogus capital was there before the A.O. as well as the Investigation Wing
and nothing adverse has been pointed out in the reconciliation.
In these circumstances, the A.O. noted that during the assessment year, the capital
expenditure purchase which was fictitious was disclosed and excess depreciation was
withdrawn. Hence, he observed that no further addition is made in this regard. The A.O.
made some other addition with respect to disallowance of expenditure u/s.14A,
disallowance of provision for redemption of preference shares u/s.115JB and

G

disallowance of interest on fixed deposit for s.80IB claim. In the case of other assessee’s

R

of the group, in the assessment order passed on the same date, the A.O. did not consider

.O

any addition in this regard. He considered some other addition with respect to

IT

disallowance u/s.14A. From the above, it is evident that the assessment has been done on

D

an overall basis for the entire group. The assessee has himself accepted that fictitious

U

N

capital expenditure has been booked. The payment against this fictitious capital purchase

XP

bills have been routed back through shell entities to the assessee’s group companies. The

30.

TA

list of the entities is also been provided. There is no dispute in this regard.
In s.263 notice in the case of M/s.Wellknown Polyesters Ltd, the ld. CIT(A) firstly

mentioned the modus operandi which was there in the assessment order. Thereafter, he
noted that even after withdrawing the depreciation on bogus capital expenditure, the
company M/s. Wellknown Polyesters Ltd did not reduce the corresponding depreciation
as per the Companies Act for the purpose of computation u/s. 115JB. Hence, ld. CIT was
of the opinion that there was failure on the part of the A.O. to make due examination of
the issue of disallowance of claim and deprecation as per the Companies Act on purchase
of bogus assets while computing the book profit u/s. 115JB. Hence, he opined that the

27
ITA No. 2912/M/2018 & others

assessment orders are erroneous insofar as it is prejudicial to the interest of the Revenue.
The ld.CIT noted the response of the assessee on this issue wherein it was mentioned that
the A.O. cannot tinker the book profit computed u/s.115JB. For this proposition, several
case laws including that of the Hon’ble Apex Court in the case of Apollo Tyres Ltd.
(supra) and Malayala Manorama Co.Ltd. (supra) and several decision of jurisdictional
High Court including that of Kinetic Motar Co. Ltd. (supra) and Adbhut Trading Co. P.
Ltd. (supra) and several others were quoted by the assessee. It was further contended that

G

the A.O. hence has applied his mind while working out book profit u/s. 115JB and,

R

therefore, it was submitted that these orders cannot be revised u/s.263 of the Act. The

.O

assessee in this regard also referred to the decision of the Hon’ble Apex Court in the case

IT

of Malabar Industrial Co. Ltd. (supra) and Max India Ltd. (supra) which had the

D

proposition that if there are two views possible and the A.O. has adopted one view, with

U

N

which the ld. CIT is not in agreement with the assessment order, cannot be said to be

After noting the above response, the ld. CIT proceeded to reproduce the portion of the findings of the

TA

31.

XP

liable to be visited with the revisionary order by the ld. CIT.

search party. He noted the list of the 68 parties from whom fictitious purchases were booked. Thereafter, he
noted the acceptance by the assessee group directors that these purchases were bogus. He further noted the
modus operandi accepted by the assessee and the withdrawal of depreciation. He noted that the assessee has
withdrawn the deprecation claim of bogus asset but has not furnished any detail of assets on which deprecation
has been withdrawn. He noted that the A.O. has accepted the assessee’s claim without verification. Thereafter
ld. CIT referred to name of the group companies. The acceptance of bogus share capital from the group partywise, year wise were submitted. Here the ld. CIT noted that the A.O. has simply obtained the list of the shell
companies through which share application money was received but no enquiry was
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made to ascertain as to whether the source of such funds was the introduction of the bogus
purchase bills in the books of M/s. Wellknown Polyesters Limited. He further noted that
the assessee company had not filed any details proving the nexus of such share
capital/share application money with the said bogus purchase. Hence, the ld. CIT
observed that the A.O. ought to have examined the taxability of such share capital
together with premium in the hands of the assessee company u/s. 68 and/or section
2(24)(iv) of the Act. He noted that the share capital and assessee’s group companies

G

confessed as bogus has not been offered as such for taxation by any of the group concerns

R

including the assessee company. Thereafter, the ld. CIT(A) mentioned that he has gone

.O

through the submissions of the assessee. He proceeded to refer to the certain case laws

IT

from the Tribunal for the proposition that book profit u/s. 115JB can be reworked when it

D

is apparent that the books are prepared not in accordance with the Companies Act.

U

N

Nowhere in this part of his order, the ld. CIT either referred to the several decision of the

XP

Hon’ble Apex Court and Hon'ble jurisdictional High Court referred by the assessee in
this regard before him. Even at this stage, the ld. CIT did not direct that the said amount

TA

of bogus depreciation should be withdrawn from the computation of profit u/s. 115JB. He
earlier observed that in such a situation of bogus purchase booking, the A.O. should have
asked the assessee to get its account specially audited or rejected its books of account.
Thereafter the ld. CIT referred to several case laws.
32.

In the conclusion in para 8 of his order, he mentioned that the A.O. has failed to

carry out the necessary enquires. That he had accepted the unreliable and incorrect
statement of account. That the assessee has also not discharged the primary onus to prove
the source of share capital introduced in its books of accounts in terms of identity, credit
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worthiness of the shareholders and genuineness of the transactions. That the A.O. has not
made any additions u/s 68 by accepting narrated modus operandi without probing the
relevant chain of transactions. Hence, the ld. CIT held that the assessment have found to
be erroneous insofar as it is prejudicial to the interest of revenue. Hence, he set aside the
order for denovo assessment by the A.O. after giving opportunity to the assessee.
33.

From the above order of the ld. CIT u/s. 263 in the case of M/s. Wellknown

Polyesters Ltd., we note that basically the ld. CIT has dealt with following issues which

G

according to him are not been considered properly enquired by the A.O. The same are as

R

under:

As regards the first issue of disallowance of withdrawal claim of depreciation from

XP

34.

U

N

D

IT

.O

1)
Firstly, the disallowance of bogus deprecation withdrawn for the purpose of
section 115JB.
2)
Secondly, the acceptance of the withdrawal claims for deprecation without
referring to schedule of assets.
3)
Finally, the consideration of addition of bogus share capital u/s. 68.
4)
Observing in the body of the order that A.O. should have ordered a special audit
done or rejected the book.

computation of income u/s.115JB is concerned, we can gainfully refer to the provision of

TA

section 115JB of the Act as under:
Special provision for payment of tax by certain companies.85
86
115JB. (1) Notwithstanding anything contained in any other provision of this Act,
where in the case of an assessee, being a company, the income-tax, payable on the total
income as computed under this Act in respect of any previous year relevant to the
assessment year commencing on or after the 1st day of April, 87[2012], is less
than 88[eighteen and one-half per cent] of its book profit, 89[such book profit shall be
deemed to be the total income of the assessee and the tax payable by the assessee on
such total income shall be the amount of income-tax at the rate of 88[eighteen and onehalf per cent]].
(2)90[Every assessee,—
(a) being a company, other than a company referred to in clause (b), shall, for the
purposes of this section, prepare its 91[statement of profit and loss] for the
relevant previous year in accordance with the provisions of 92[Schedule III] to
the 93[Companies Act, 2013 (18 of 2013)]; or

30
ITA No. 2912/M/2018 & others
(b) being a company, to which the 94[second proviso to sub-section (1) of section 129] of
the 93[Companies Act, 2013 (18 of 2013)] is applicable, shall, for the purposes of this
section, prepare its 91[statement of profit and loss] for the relevant previous year in
accordance with the provisions of the Act governing such company:]
Provided that while preparing the annual accounts including 91[statement of profit and loss],—
(i) the accounting policies;
(ii) the accounting standards adopted for preparing such accounts including 91[statement of
profit and loss];
(iii) the method and rates adopted for calculating the depreciation,
shall be the same as have been adopted for the purpose of preparing such accounts
including 95[statement of profit and loss] and laid before the company at its annual general meeting in
accordance with the provisions of 96[section 129] of the 97[Companies Act, 2013 (18 of 2013)] :

35.

It may also be gainful to refer to the decision of Apollo Tyres Ltd. v/s. CIT (255

G

ITR 273)(SC), wherein it was held that the audited accounts duly adopted in annual

R

general meeting cannot be tinkered with for computation of book profit other than that

We note that the assessee has duly withdrawn the claim of the depreciation under

IT

36.

.O

provided in the Income Tax Act, 1961.

D

the normal computation. This is very much admitted by the assessee. On the basis of this

N

very computation of income, the A O has completed the assessment. He has consciously

XP

U

not disallowed this amount from the computation of the book profit u/s. 115JB. In the
case of State Bank of India vs ACIT (in WP No.271/2018 vide order dtd 15.06.2018), the

TA

Hon'ble jurisdictional High Court has held that when the A.O. considers the item of
allowance on the basis of document like the computation of income, it cannot be said that
the same is without application of mind by the A.O. Hence, admittedly the A.O. has
applied his mind. It may further be noted that the A.O. did in fact made a disallowance
u/s. 115JB on account of provision for redemption of preference shares. This he did by
disallowing the deduction claimed by the assessee from the book profit on this account.
Hence, by no stretch of imagination it can be said that the A.O. had not consider the issue
of disallowance u/s.115JB in the case of the assessee.
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37.

Further on this issue, when notice was issued, the assessee has referred to several

Hon’ble Apex Court decision in the case of Apollo Tyres Ltd. (supra) and Malayala
Manorama Co.Ltd. (supra) and several decision of Hon'ble jurisdictional High Court
including that of Kinetic Motar Co. Ltd. (supra) and Adbhut Trading Co. Pvt. Ltd. (supra)
for the proposition that the accounts audited and adopted in the Annual General Meeting
cannot be tinkered with for the computation of book profit u/s. 115JB. The ld. CIT has
referred to the certain tribunal decisions to overcome the binding decisions of the

G

Hon’ble Apex Court and Hon'ble jurisdictional High Court. Be that as it may, despite that

R

the ld. CIT has not directed that this depreciation be withdrawn for the purpose of section 115JB. Hence, the

.O

A.O.’s order in this regard is correct and legally permissible. In any case, we find that in the case of Malabar

IT

Industrial Co. Ltd. (supra), the Hon’ble Apex Court has expounded that if there are two views possible and the

D

A.O. has adopted one view, with which the ld. CIT is not in agreement, the order passed by the A.O. cannot be

U

N

considered to be erroneous insofar as it is prejudicial to the interest of the Revenue. Hence, in our considered

38.

TA

be dismissed.

XP

opinion, any adverse inference drawn by the ld.CIT on this account to exercise jurisdiction u/s. 263 is liable to

Another limb of the ld. CIT’s discussion is that the assessee’s claim of withdrawal for bogus

deprecation has been accepted without reference to the schedule of assets. Here we note that the withdrawal
has been linked to the bogus purchases accepted and the figure of the bogus purchase and the depreciation
withdrawn has been brought out in the relevant chart by the A.O. and the ld. CIT in his order. The ld. Counsel
of the assessee has claimed that the observation is quite contrary to the facts on record. We find that when the
withdrawal of depreciation has been based upon the identified figures of bogus purchase, the acceptance
thereof by the A.O. can be said to be an erroneous or not an acceptable view. The order of the ld. CIT in this
regard is also liable to be quashed.
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39.

Now we come to the observation by the ld. CIT that the addition for bogus share

application could have been considered u/s. 68. We find that as per the materials,
admission and search finding the funds from M/s. Wellknown Polyesters Ltd. in the garb
of fiction capital expenditure has been routed back as share capital in the group
companies.
40.

Before proceeding further we may refer to the provision of section 68 of the Act

which reads as under:

N

D

IT

.O

R

G

Cash credits.
41
68. 42Where any sum is found credited in the books43 of an assessee maintained for any
previous year, and the assessee offers no explanation43 about the nature and source thereof
or the explanation offered by him is not, in the opinion of the 44[Assessing] Officer,
satisfactory, the sum so credited may43 be charged to income-tax as the income of the
assessee of that previous year :
45
[Provided that where the assessee is a company (not being a company in which the
public are substantially interested), and the sum so credited consists of share application
money, share capital, share premium or any such amount by whatever name called, any
explanation offered by such assessee-company shall be deemed to be not satisfactory,
unless—

TA

XP

U

(a) the person, being a resid nt in whose name such credit is recorded in the books of
such company also offers an explanation about the nature and source of such sum
so credited; and
(b) such explanation in the opinion of the Assessing Officer aforesaid has been found
to be satisfactory:
Provided further that nothing contained in the first proviso shall apply if the person, in
whose name the sum referred to therein is recorded, is a venture capital fund or a venture
capital company as referred to in clause (23FB) of section 10.]

41.

A reading of the above makes it clear that the said section is applicable where the

sum is found credited in the books of the assessee and the assessee offered no explanation
about the source thereof. Hence, we find that the search has revealed and the assessee has
duly explained the capital expenses purchased were bogus in the books of M/s.
Wellknown Polyesters Ltd., the amount in this regard was routed through M/s.
Wellknown Polyesters Ltd. to fictitious shell companies and thereafter rating the same as
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bogus share capital contribution to the group companies. The entire detail is available in
the assessment order. In this factual background the A.O. has held that no other addition
after withdrawal of bogus depreciation claim is to be done.
42.

In the background of the modus operandi as noted hereinabove, the ld. CIT is of

the opinion that the A.O. has accepted the same on face value without conducting any
enquiry as to how both are linked by way of direct nexus. In other words, the ld. CIT is
suggesting that if the sums ploughed back in the form of share capital are not linked to

G

the fictitious capital expenditure booked by M/s. Wellknown Polyesters Ltd., the same

.O

R

should have been considered for addition u/s. 68. Firstly, in this regard, we note that the
outflow in the form of capital expenditure and inflow in the form of bogus capital has

IT

been duly reconciled and nothing adverse is noted by the A.O. or the Investigation Wing.

N

D

Further, we note that the consideration of overall facts in the case indicate that on the one

U

hand there were fictitious assets in the balance sheet of M/s. Wellknown Polyesters Ltd.,

XP

and on the other hand th consideration for this fictitious asset has come to the group

TA

companies in the form of share capital and share premium through shell companies.
Hence, no further addition has been done in the assessment. Thus, on the one hand, there
were fictitious asset of M/s. Wellknown Polyesters Ltd. and, on the other hand, there
were fictitious capital/liability routed from M/s. Wellknown Polyesters Ltd. itself. In this
scenario, when the assessee has withdrawn the fictitious depreciation claimed in the case
of M/s. Wellknown Polyesters Ltd., the A.O. has noted the modus operandi and the list of
the shell company and has not made any addition u/s. 68 and has mentioned it clearly.
This is clearly and legally a permissible view as the fictitious asset at one side of balance
sheet of group company is represented by the fictitious capital coming from the same
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source which is accepted by the assessee group company to be related to the fictitious
capital purchased. Now the ld. CIT is saying that the A.O. should not have accepted the
admission by the assessee group. He should have made further detailed enquiry whether
the bogus share capital introduced was actually sourced from the fictitious capital
purchase booked in the name of M/s. Wellknown Polyesters Ltd. He has also opined that
the A.O. should have rejected the book.
43.

We find that firstly if the A.O. has rejected the books of M/s. Wellknown

G

Polyesters Ltd. then the addition on account of bogus deprecation withdrawn will itself

.O

R

would come under cloud. As it is settled that when the books are rejected, estimated
addition in part can be based on post profit or industry prevailing rate. Then there will be

D

IT

no case of making further addition based upon the figures of the same books. Further as

N

noted above, section 153A assessment order passed by the A.O. has been the subject

U

matter of appeal before the ld. CIT(A) and the ITAT. In such factual scenario, it is not

XP

legally permissible for the ld CIT to suggest that the books of the assessee should have

TA

been rejected by the A.O Section 263(1) sub clause (c) makes it clear that the ld. CIT in
section 263 has no jurisdiction on matters which are under consideration of the ld.
CIT(A).
44.

Furthermore, we find that no material pertaining to introduction of share capital

from other sources have been found in the search or have come out as a result of
investigation nor the same is brought on record. As submitted by the learned counsel of
the assessee except for the material found from M/s. Wellknown Polyesters Ltd.
regarding bogus capital expenditure booking and the admission by the assessee company
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of routing it back to the group companies there was no material found. In such situation,
in our considered opinion, there was neither any reason nor any justification on the part
of the A.O. to further make detailed enquiry for the source of share capital. It is settled
law now that dehorse any incriminating material found during search addition made
u/s.153A are not sustainable. In this regard, we note that in the assessment u/s.153A as
noted above in the case of M/s.Wellknown Polyesters Ltd., the A.O. has also made some
other addition de hors any incriminating material found during search. The same were

G

deleted by the ld. CIT and confirmed by the ITAT based upon the decision of the Hon'ble

R

jurisdictional High Court in the case of Continental Warehousing Corporation (Nhava

.O

Sheva) Ltd. (supra).

IT

Furthermore, we note that in the case of M/s. Wellknown Technologies in the

D

assessment u/s.143(3) of the Act for the A.Y. 2009-10, the additions for introduction of

U

N

bogus share capital was made. These were duly deleted by the ld. CIT. The matter had

XP

travelled to the 1TAT. The ITAT vide order dated 21.12.2015 has duly confirmed the
deletion. Hence, when the issue of bogus share capital from other sources was already

TA

examined by the A.O. and the matter was concluded at the level of ITAT, there was no
jurisdiction for the ld CIT to pass an order u/s. 263 on the same issue. In this regard, we
note that section 263 (1) sub clause (c) doesn't mandate the ld. CIT to exercise
jurisdiction on such matters which are under consideration by the ld. CIT(A). Hence,
such issues have been taken out of jurisdiction of section 263 by this Act. In the present
case, as noted above this matter has even been concluded by the ld. CIT and the ITAT in
the case of M/s. Well-known Technologies as above.
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45.

Hence, the A.O. has taken a legally correct and permissible view by not

considering any other addition with regard to the share capital. In any case, in the
background of the aforesaid discussion, we are of the considered opinion that the view of
the A.O. that no addition in this regard is warranted u/s. 153A assessment in the facts and
circumstances of these cases cannot be said to be a view which is not possible. In this
view of the matter on the touchstone of the Hon’ble Apex Court in the case of Malabar
Industrial Co. Ltd. (supra) and the Hon’ble Apex Court decision in the case of Max India

R

As regards the case law referred by the ld. Counsel of the Department from the

.O

46.

G

Ltd. (supra), the order passed by the ld. CIT is liable to be quashed.

IT

Hon’ble Apex Court above is concerned, in our considered opinion that the same is not at

D

all applicable on the facts of the present case. In the said case before the Hon’ble Apex

N

Court the A.O. had accepted the genuineness of bogus share capital without making

U

proper enquiry. In the present case, the assessee has himself admitted that the share

In the background of the aforesaid discussion and precedent, we are of the

TA

47.

XP

capital was bogus. Hence, this case law is not applicable on the facts of the present case.

considered opinion that the view adopted by the A.O. is a legally permissible possible
one and if the ld. CIT is not in agreement therewith, the same shall not gave rise to the
jurisdiction by the ld. CIT to hold the order of the A.O is erroneous insofar as it is
prejudicial to the interest of the Revenue. Hence, the orders by the ld. CIT in all these
cases are quashed.
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48.

In the result, all the appeals filed by the assessees are allowed.
Order pronounced in the open court on 03.12.2018
Sd/Sd/(Shamim Yahya)
Accountant Member

G

(Pawan Singh)
Judicial Member
Mumbai; Dated : 03.12.2018
Roshani, Sr. PS
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