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आदेश / O R D E R 

Per Bench:  

These are the appeals filed by assessee against the consolidated 

order of CIT(A)-2, Bhubaneswar, all dated 11.03.2019, for the 

assessment years 2010-2011 to 2015-2016, out of which six appeals 

are arising out of the order dated 14.07.2017, passed by the AO 

u/s.153A of the Act and another appeal for the assessment year 2016-

2017, is arising out of the order dated 14.07.2017 passed by the AO 

u/s.143(3) of the Income Tax Act, 1961 (in short ‘the Act’). 

2. First of all, for clarity, we would like to mention the date of 

orders of the authorities below at different stages for different 

assessment years in respective appeals, as under :- 
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Sl.
No 

IT(SS)A No. Name of Assessee Assessment 
Year 

Assessment 
Order 

Order 
u/s.143(3)

/153A 

CIT(A)’s 
Order 

1. 36/CTK/19 M/s Cuttack 
Hospital Pvt. Ltd. 

2010-2011 14.07.2017 153A 11.03.2019 

2. 37/CTK/19 M/s Cuttack 
Hospital Pvt. Ltd. 

2011-2012 14.07.2017 153A 11.03.2019 

3. 38/CTK/19 M/s Cuttack 
Hospital Pvt. Ltd. 

2012-2013 14.07.2017 153A 11.03.2019 

4. 39/CTK/19 M/s Cuttack 
Hospital Pvt. Ltd. 

2013-2014 14.07.2017 153A 11.03.2019 

5. 40/CTK/19 M/s Cuttack 
Hospital Pvt. Ltd. 

2014-2015 14.07.2017 153A 11.03.2019 

6. 41/CTK/19 M/s Cuttack 
Hospital Pvt. Ltd. 

2015-2016 14.07.2017 153A 11.03.2019 

7. 42/CTK/19 M/s Cuttack 
Hospital Pvt. Ltd. 

2016-2017 14.07.2017 143(3) 11.03.2019 

 
3. Since the issues involved in all the appeals are identical to each 

other, except different in figure, therefore, with the consent of both the 

parties, all the appeals are heard analogously and disposed off by this 

consolidated order. For the sake of convenience, we shall take into 

consideration the facts and grounds mentioned in IT(SS)A 

No.36/CTK/2019 for the assessment year 2010-2011 for deciding all 

the appeals. Grounds taken by the assessee in the said appeal for 

assessment year 2010-2011 are as under :- 

Addition of Rs.5,46,000/- 
(a)   For that the learned AO is erred in making addition of 

Rs.5,46,000/- thereby unsettling a settled position of law in 
absence of any incriminating materials seized in course of search 
and seizure operation that too in a piece meal/ad hoc basis. 

(b)      For that any other grounds incidental to the grounds of this case 
may kindly be permitted to urge at the time of hearing of this 
case; 

(c)     For that any other evidences incidental to this case may kindly be 
permitted to adduce at the time of hearing of this case. 

 
4.         The assessee company is in the business of healthcare and owns 

a super specialty hospital in the name and style 'Ashwini Hospital'. 

There was a search and seizure operation u/s.132 of the Income Tax 
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Act, 1961 conducted on 03.09.2015 at the business premises of the 

assessee at Cuttack and residential premises of its directors at Cuttack 

and Bhubaneswar. Subsequently, notices u/s. 153A of I.T. Act, 1961 

were issued and orders u/s. 153A of I.T. Act, 1961 were passed for the 

six assessment years i.e.A.Y.2010-2011 to 2015-2016 and for the 

assessment year 2016-2017 the AO framed the assessment u/s.143(3) 

of the Act. During the course of assessment proceedings for the six 

assessment years, the Assessing Officer found that the assessee has 

claimed rent and salary in respect of information centres located at 

seventeen places in Odisha and neighbouring states. According to the 

Assessing Officer, the expenses are not fully genuine and he disallowed 

in the following manner for the respective assessment years under 

consideration :- 

A.Y. Rent Salary Total  
(In Rs.) 

Addition 
Made (In Rs.) 

2010-11 7,80,000 0 7,80,000 5,46,000 

2011-12 8,22,000 13,68,000 21,90,000 15,33,000 

2012-13 1,08,000 1,98,000 3,06,000 2,14,200 

2013-14 1,57,500 2,70,000 4,27,500 2,99,250 

2015-16 19,20,000 11,34,000 30,54,000 21,37,800 

2016-17 11,46,000 20,97,6001 32,43,600 22,70,600 

Total 49,33,500 50,67,600 1,00,01,100 70,00,850 

 
For the assessment year 2014-2015, the AO allowed 30% of the 

expenditure claimed by the assessee and added balance of 70% i.e. 

Rs.21,37,800/- on account of rent and salaries paid to the employees. 

The AO further added Rs.70,00,000/- on account of unexplained 

investment and framed the assessment accordingly. 
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5. Aggrieved from the order of AO, the assessee preferred appeal 

before the CIT(A), however, the CIT(A) after considering the 

submissions of the assessee and findings of AO, the CIT(A) observed 

that it cannot be denied that the assessee has established information 

centres at seventeen places in rented premises and has appointed staff 

members to facilitate treatment of patients from these places at its 

hospital in Cuttack. Accordingly, the CIT(A) restricted the disallowance 

to 30% of the total expenditure claimed by the assessee in the 

following manner for the respective assessment years under 

consideration :- 

A.Y. Total 
expenditure 
claimed 

Addition 
Made by the 
AO 

Addition 
confirmed 

Addition 
ordered to be 
deleted 

2010-11 7,80,000 5,46,000 2,34,000 3,12,000 
2011-12 21,90,000 15,33,000 6,57,000 8,76,000 
2012-13 3,06,000 2,14,200 91,800 1,22,400 
2013-14 4,27,500 2,99,250 1,28,250 1,71,000 
2015 16 30,54,000 21,37,800 9,16,200 12,21,600 
2016-17 32,43,600  22,70,600 9,73,080 12,97,5201 
Total 1,00,01,100 70,00,850 30,00,330 40,00,520 

 
For the assessment year 2014-2015, the CIT(A) partly deleted the 

addition made by the AO on the total expenditure claimed by the 

assessee after restricting to 30% and confirmed the addition made by 

the AO on account of unexplained investment. 

6. Now, against the above order of CIT(A), the assessee is in further 

appeals before the Tribunal for the respective assessment years under 

consideration. 
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7. At the outset, ld. AR of the assessee submitted that the assessee 

does not want to press legal ground challenging the addition made by 

the AO and partly confirmed by the CIT(A) on the ground that the 

additions have been made in absence of any incriminating material 

seized during the course of search and seizure operation in the 

piecemeal and adhoc basis. Therefore, the legal ground of assessee on 

the said point is dismissed as not pressed. 

8. As agreed by both the parties, we a e taking of IT(SS)A 

No.36/CTK/2019 for the A.Y.2010-2011 as a lead case and grounds 

agitated by the assessee in this appeal have been reproduced 

hereinabove in para 3 (supra). Keeping in view the consent of the 

learned representatives of both the sides that the facts and 

circumstances of the case in all seven appeals pertaining to the addition 

made by the AO and partly confirmed by the CIT(A) on account of total 

claim of expenditure and rent paid towards information centers.  

9. We have heard the rival submissions of both the parties and 

carefully perused the relevant material placed on the record of the 

Tribunal.  

10. Ld. Counsel of the assessee submitted that the assessee has 

submitted audited books of accounts during the course of assessment 

proceedings and the AO without pointing out any discrepancy or 

defects made therein has made addition by way of dismissing the 70% 
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claim of the assessee towards incurring of expenditure and payment of 

rent towards its information centers situated at various places in state 

of Odisha. Ld. AR vehemently pointed out that the first appellate 

authority keeping in view the entire facts and circumstances of the case 

and the unsustainable basis taken by the AO agreed to the contention of 

assessee but only deleted 70% addition and remaining 30% of the 

addition has been sustained without any basis. Therefore, the entire 

addition as confirmed by the CIT(A) may kindly be deleted. Ld.AR 

further submitted that since the AO has made disallowance/addition 

regarding expenses incurred by the assessee and rent paid by the 

assessee for operating information centers at various locations in the 

state of Odisha to facilitate its prospective patients and to create 

awareness of the health among the people of weaker society of the 

state of Odisha  therefore, the expenditure has been incurred for the 

business purpose of the assessee which cannot be disallowed. Ld. 

counsel strenuously contended that merely because the assessee could 

not produce some bills and vouchers which were prepared at the 

information centers and could not reach and collect at central account 

office of the assessee, the adhoc addition of 30% cannot be held as 

justified and reasonable. Alternatively, the assessee concluded his 

argument with a prayer that if it is found necessary then the 
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percentage of adhoc disallowance and addition may kindly be reduced 

in the interest of justice to 5 to 10%. 

11. Replying to the above, ld. Departmental Representative (DR) 

took us through the relevant part of the assessment and first appellate 

order and submitted that the ld. CIT(A) has already granted relief to the 

assessee by reducing to the addition from 100% to 30% and no further 

reduction in the addition should be granted. Ld. CITDR  also submitted 

that despite opportunity was given by the lower authorities the 

assessee failed to submit relevant documentary evidence, bills and 

vouchers in support of his claim of incurring of expenditure and 

payment of rent towards operating information centers, therefore, the 

addition confirmed by the CIT(A) may kindly be upheld. Lastly, in all 

fairness, ld. CITDR submitted that if it is found just and proper then the 

addition, partly confirmed by the CIT(A) @30% of the total claim, may 

be reduced to 25%. 

12. On careful consideration of above rival submissions and on 

perusal of the assessment order, we observe that the AO has made 

addition by observing that the AR of the assessee only produced the 

ledger account of claimed expenses and could not produce any 

documentary evidence in support of that claim and could offer any 

satisfactory explanation and in absence of details as required in the 

show cause notice the claim of expenses against operation of 
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information centers is not acceptable. With these observations, the AO 

disallowed 70% of the claim of the assessee towards incurring of 

expenditure and payment of rent pertaining to information centers. 

From the relevant para 6 of the first appellate order, we observe that 

the CIT(A) first held that the modus operandi of the assessee is 

inflating expenditure on information centres which was discovered  

and thus, he has strong reason to believe that this modus operandi of 

the assessee has been followed by the assessee in all assessment years 

and for this reason he denied the benefit of decision of the Hon’ble 

Delhi High Court in the case of Kabul Chawla, [2016] 380 ITR 573 

(Delhi). Further the CIT(A) noted that it cannot be denied that the 

assessee has established information centers at 17 places in rented 

premises and has also appointed staff members to facilitate treatment 

of patients from these places at its hospital located at Cuttack. With this 

observations the CIT(A) reduced the disallowance from 70% to 30% 

and assessee is agitating this addition with a main prayer to delete the 

same and alternate prayer to reduce the same to a reasonable extent. 

We may also point out that the ld. CITDR has strongly supported the 

first appellate order by stating that the CIT(A) has already granted 

relief to the assessee and no further relief should be granted. It was 

also added by him that if it is found just and proper then the addition 

may be reduced to a reasonable percentage of 25%.  
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13. Considering the totality of facts and circumstances of the case 

and the rival submission of both the parties, we are of the considered 

view that the authorities below have not disputed that the assessee has 

established information centres at 17 places in the rented premises 

and has appointed staff members to facilitate the treatment of patients 

of these places to Cuttack, meaning thereby the information centres 

were established for the purpose of business of the assessee to secure 

high number of patients from remote areas by way of guiding them and 

facilitating them to reach Cuttack for treatment and getting benefited 

from the information given by these centers to the patients located at 

remote, rural and semi-urban areas. The authorities below have not 

doubted this fact that the assessee established information centers in 

the rented premises and also deployed therein. Therefore, incurring of 

expenditure towards payment of rent and salary to the employees is 

obvious and this was for the purpose of business of the assessee. The 

main allegation of the AO is that the assessee could not produce any 

documentary evidence in support of his claim and could not 

satisfactorily explained for non-production of the same. In this regard, 

we are in agreement with the contention of the ld. counsel of the 

assessee that since the payment was made at the centers located at 

various seventeen locations and after payment,  respective documents, 

evidence, bills and vouchers were to be sent to the assessee’s centrally 
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located accounts office for record and due to miscommunication 

between the information centers and central accounting office and 

negligence of the staff working at information centers these relevant 

documents could not reach to the Cuttack and, therefore, the same 

could not be produced before the AO. Keeping in view the totality of 

facts and circumstances, we are of the opinion that the establishment of 

information centers, incurring of expenditure towards rent and salary 

is not in dispute, however, entire claim of the assessee cannot be 

allowed in absence of supporting documents  bills and vouchers etc., 

therefore, the addition is necessary and obvious on failure of assessee 

in producing the relevant documentary evidence in support of his 

claim. However, the CIT(A) has confirmed 30% of the amount of claim 

of assessee which is excessive and seems to be unreasonable, therefore, 

we hold that in the interest of justice, to cover up the possible leakage 

of revenue the addition confirmed by the CIT(A) i.e. 30% of the total 

claim of the assessee is reduced to 15% and the AO is directed to 

recalculate the disallowance accordingly. Consequently, the ground of 

the assessee on merits for A.Y.2010-2011 is partly allowed with a 

direction to AO as given hereinabove.  Since facts and circumstances in 

all the seven appeals are identical and similar, therefore, our 

observations and the conclusion drawn in the A.Y.2010-2011 would 

apply mutatis mutandis to the grounds raised in other appeals also i.e. 
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for A.Y.2011-2012 to 2016-2017 and accordingly ground raised in all 

the appeals of the assessee for the respective assessment years under 

consideration are partly allowed. 

14. The remaining sole grievance of the assessee in the appeal for the 

assessment year 2014-2015 in IT(SS)A No.40/CTK/2019 is with regard 

to confirmation of the addition of Rs.70 lakhs by the CIT(A) which was 

made by the AO on account of unexplained investment. 

15. Ld. Counsel of the assessee submitted that during the assessment 

proceedings the AO persuaded by the findings of his predecessor on 

the ground that the AR of the assessee company failed to furnish 

information from Institute of Profe sional Studies & Research (IPSAR), 

which is not correct on the face of the audited balance sheet, cash flow 

statement and expenditure towards consideration of renovation of the 

building. Ld. Counsel of the assessee further submitted that the CIT(A) 

has not disputed the statement recorded on oath of Dr.J.K.Mishra 

owner/director of IPSAR wherein he denied having receipt of amount 

of Rs.70 lakhs from the assessee towards sale of land and building from 

IPSAR. Ld. Counsel of the assessee strenuously contended that the first 

appellate authority has wrongly shifted the onus on the assessee 

company to disprove the negative that the assessee has not paid 

amount of Rs.70 lakhs. The assessee cannot be compelled to prove the 

negative fact after the stand of the purchaser Shri J.K.Mishra, that if the 
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onus was shifted to the AO to prove that the assessee has paid Rs.70 

lakhs over and above the amount stated in the registered sale deed. 

16. Ld.Counsel further submitted that the document (seized material 

indexing No.AH-55) was seized from the custody of Chief Financial 

Officer Mr. Rajendra Kumar Sahoo (FCA) and the statement of Mr. 

Sahoo was recorded by the Investigating Officer, who had categorically 

denied regarding alleged payment of Rs.70 lakhs to Dr. J.K.Mishra 

(seller) and the said aspect has also been re-af irmed by Shri Subrat 

Kumar Jena, the director of the assessee and his statement was also 

recorded by the same Investigating Officer. Ld. Counsel further pointed 

out that Dr. J.K.Mishra, of IPSAR was also summoned u/s.131(1A) of 

the Act by the DDIT (Investigation) Unit-I(I), Bhubaneswar and Dr. 

Mishra again deposed in his statement and denied having receipt of 

Rs.70 lakhs over and above the cost of land shown in the registered 

sale deed   

17. Ld. Counsel further submitted that the authorities below failed to 

take notice of above relevant facts and directed themselves in making 

the addition and sustaining it as unexplained investment without any 

corroborative evidence to substantiate such addition.  Ld. Counsel also 

submitted that the additional addition of Rs.70 lakhs in the guise of 

unexplained investment leads to double taxation as the book value of 

building including renovation cost incurred during the year has not 
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been disputed and the said amount has been invested towards 

renovation of said building which facts has been supported by the CFO 

of the assessee company. The statement of the director of the assessee 

company recorded u/s.132(4) of the Act, submission made before the 

DDIT, submission made before the AO during the assessment 

proceedings and affidavit, statement during the remand proceedings 

before the AO justifies that the addition of Rs.70 lakhs is not 

sustainable in the eyes of law as source of investment of Rs.70 lakhs 

had already been disclosed in the return filed on 28.09.2014 for the 

present AY 2014-2015 along-with cash flow statement submitted in 

course of assessment proceeding. He further explained that search was 

conducted on 03.09.2015 after passage of substantial time. Ld. Counsel 

also submitted that the observations and conclusion drawn by the ld. 

CIT(A) have been based on the remand report where the AO has stated 

that the assessee company has failed to furnish the source of payment 

of Rs.70 lakhs but facts remains that such amount had never been paid 

by the assessee over and above the amount stated in the registered sale 

deed and rather it was spent on renovation of building and thereafter 

added to the book value of the said land and building. Ld. counsel 

further submitted that the source of amount of Rs.70 lakhs spent by the 

assessee on renovation was gross receipts disclosed by the assessee 

company in the I.T. return for A.Y.2014-2015 which comes to 
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Rs.30,52,23,808/-, therefore, the conclusion arrived at by the ld. CIT(A) 

based on the remand report without any interpretation of facts and 

circumstances and without expressing his independent view point is 

not sustainable in the eyes of law. 

18. It was also vehemently contended by the ld. Counsel that the fact 

of incurring expenditure on renovation cannot be disputed by the 

authorities below on the basis of sham and meaningless documents. Ld. 

counsel further submitted that in paragraph 4.3 of the first appellate 

order, the CIT(A) has mis-directed himself while sustaining the 

addition as in the seized material AH-55 as reflected, in the order of the 

assessment nowhere the facts and figures have been mentioned which 

have been brought in para 4.3 by the CIT(A) to tilt the case in favour of 

the Revenue.  

19. Ld. Counsel of the assessee further submitted that the addition 

has been based on two documents i.e.(i) AH-55 which was extract of 

mail received from Shri Rajendra Kumar Sahoo, the Chief Financial 

Officer to Dr. Mishra (IPSAR) and (ii) page 38, which is a handwritten 

noting on dairy. Ld. Counsel submitted that in these documents no 

specific date of payment of Rs.70 lakhs has been written and it has 

been mentioned that this amount has been paid afterwards but when it 

has been paid it is not clear, therefore, in the facts and circumstances of 

the case, in absence of any other sustainable and acceptable 
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corroborative evidence establishing the payment of Rs.70 lakhs over 

and above the consideration written in the registered sale deed cannot 

be treated as unexplained investment of the assessee towards purchase 

of land and building and, hence, the addition made by the AO and 

sustained by the CIT(A) may kindly be deleted.  

20. Replying to the above, ld. CITDR reiterated his submission dated 

29.11.2019 and submitted that glaring documentary evidence in the 

form of handwritten noting (page 38) and mail message sent by Shri 

R.K.Sahoo, CFO of assessee to the owner/director of IPSAR Dr. 

J.K.Mishra(as per the sale deed of the assessee) (AH-55), it is amply 

clear that the assessee has made payment of Rs.70 lakhs over and 

above payment recorded in the registered sale deed, therefore, the AO 

was right in mak ng addition on the allegation of unexplained 

investment and the CIT(A) was also correct in sustaining the same. Ld. 

CITDR further submitted that during the course of hearing on 

28.11.2019, the assessee’s representative has accepted that the 

purchase consideration of land and building purchased from IPSAR is 

Rs.4.95 crores, which is evident from the agreement to sale dated 

24.09.2013 and sale deed dated 08.11.2013. Ld. DR also submitted that 

in both these documents there is no iota of evidence that assessee has 

required to spend any amount of renovation of the building and, at no 

stage, including before the Tribunal, the assessee has produced any 
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memorandum or agreement that any amount was required to be spent 

as part of the purchase deal towards renovation. Ld. CITDR vehemently 

pointed out that if at all any renovation is to be made, it is the 

responsibility of the purchaser after purchasing the building and such 

renovation has nothing to do with the transaction of purchase of the 

property. Therefore, mentioning of Rs.70 lakhs in the mail 

communication and noting in the diary clearly indicates that it was 

unexplained investment of the assessee toward  purchase of land and 

building which was not mentioned in the sale deed and the amount was 

paid over and above of the amount which was written in the sale deed. 

21. It was also the contention of ld. DR that if it is assumed that Rs.70 

lakhs is the part of Rs.4 95 crore which was withheld by the assessee 

and the same was spent in cash, then also the total amount should have 

been paid by the cheque/DD to the vendor should have been Rs. 4.25 

crore(4.95 crore - 0.70 crore). The fact that the payment to the vendor 

is Rs. 4.95 crore by cheque/DD clearly proves beyond doubt that the 

total transaction on record was Rs. 4.95 crore and Rs. 70 lakhs was 

additionally paid in cash over and above the consideration mentioned 

in the registered sale deed, which is evident from the incriminating 

material found during the course of search. Ld. DR further submitted 

that the mail sent by the CFO of the assessee Shri R.K.Sahoo confirmed 

the total payment of 5.65 crores which includes Rs.70 lakhs in cash 

TAXPUNDIT.O
RG



 
IT(SS)A No.36-42/CTK/2019  

 

17 

and, therefore, in the said mail he insisted for refund of excess payment 

of Rs.94,750/- and this again supports factum of payment of Rs.70 

lakhs towards purchase of land and building. Ld. DR submitted that the 

second incriminating material  i.e the noting in the diary (page 38 of 

the Anenxure-AH-23) seized from the office bearers of the assessee 

wherein handwritten noting confirms that Rs.70 lakhs have been paid 

subsequent to the registration of sale deed and, thus  total amount paid 

towards purchase of land and building comes to Rs.5.65 crores. 

22. Confronting to the contention of ld. AR  ld. CITDR submitted that 

if the amount has been spent on renovation of the building, then the 

Fixed Assets Schedule as on 31 03 2014 shows that the counsel of the 

assessee intend to prove that the impugned amount of Rs.70 lakhs is 

part of addition made to the building in the balance sheet as on 

30.09.2013 of Rs 62,04,100/- and upto 31.03.2014 of Rs.1,00,69,345/-, 

which shows that the assessee has spent total amount of Rs.1.63 crores  

till 31.03.2014 on the building purchased by it from IPSAR. The ld. 

counsel also submitted that the most important question arises that if 

the cost of renovation was Rs.1.63 crores till 31.03.2014 and the same 

was being made to suit the requirement of the assessee in such case 

there is no question of raising the issue of renovation at the time of 

purchase of the land and building. Therefore, the explanation of the 

assessee being afterthought may kindly be dismissed. 
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23. Placing rejoinder to the above, ld. Counsel of the assessee 

submitted that during the negotiation going on between Shri J.K.Mishra 

of IPSAR and director of the assessee company and directors of the 

assessee the sale price was to be determined by keeping in view the 

actual physical position of the building and cost of renovation, which 

was required to make the building suitable for use and cost of 

renovation was estimated at Rs.70 lakhs. Keeping in view the 

requirement to start a nursing college therein the scope of renovation 

was enlarged and renovation cost was enhanced to Rs.1.63 crores from 

estimate of Rs.70 lakhs and this kind of enhancement is a natural 

process as the renovation is not done for beautification of the building 

and but for the purpose of running a nursing college. Ld. Counsel also 

submitted that during the negotiations of purchase of building, cost of 

renovation has to be kept in mind by both the parties to determine and 

to arrive to the reasonable consideration to be paid by the purchaser to 

the seller, therefore, facts and figures pertaining to renovation finds 

place in the communication. He further pointed out that in absence of 

any specific date and mode of payment of Rs.70 lakhs, the addition on 

allegation of unexplained investment cannot be sustained against the 

assessee. Ld. Counsel also submitted that the AO has allowed 

depreciation on the total cost of renovated building which includes 

amount of Rs.70 lakhs. Therefore, if any further addition is made on the 
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allegation of unexplained expenditure that would amount to double 

taxation, hence, in the interest of justice, the addition made by the AO 

and confirmed by the CIT(A) may kindly be deleted. 

24. On careful consideration of the above rival submissions, first of 

all, we observe that the main basis for making and confirming the 

addition is two documents viz. (i) AH-55, which is an email from CFO 

Shri R.K.Sahoo of assessee to Dr. J.K.Mishra of IPSAR, ,the seller, which 

was extracted from the computer of CFO of the ssessee; and (ii) hand 

written noting on page no.38 of a diary seized during the course of 

search. In both these documents amount of Rs.70 lakhs has been 

written with a specific mentioning that “Rs.70,00,000/- has been paid 

afterwards”. In both documents there is no mention of any date on 

which payment has been made and mode in which payment has been 

made. Further except these document there is nothing in the hands of 

the authorities below for making and sustaining the impugned 

addition.  

25. Further from the copies of agreement to sale dated 24.09.2013 

and registered sale deed in favour of the assessee on 08.11.2013, the 

sale consideration has been written as Rs.4.95 crores and stamp duty 

has been paid thereon. Further, the DDIT(Inv.) recorded statement of 

Dr.J.K.Mishra (IPSAR), seller wherein he specifically and categorically 

denied having received an amount of Rs.70 lakhs over and above as 
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stated in the registered sale deed. On being asked by the bench, ld.CIT-

DR could not assist the Bench as to whether any amount has been 

added in the case of IPSAR, the seller, for which purpose of calculating 

the capital gain on sale of impugned land and building or any action has 

been taken in the case of seller in this regard. 

26. The ld. CIT-DR could not controvert the factum that in addition to 

sale consideration of Rs.4.95crores, the stamp duty paid thereon, the 

assessee has also incurred expenditure of Rs 1.63 crores on renovation 

of building during F.Y.2013-2014 pertaining to present assessment 

year 2014-2015 and the AO has allowed depreciation thereon which 

includes impugned amount of Rs.70 lakhs. Keeping in view the way in 

which negotiation for purchase and sale of immovable property is 

done, we are in agreement with the contention of ld. AR that at the time 

of negotiation between the seller and purchaser, the cost of renovation 

has to be considered for arriving to an agreed price on which deal of 

sale of property is finalized, therefore, mentioning of Rs.70 lakhs is not 

an unnatural and unwarranted.  

27. At the cost of repetition, we may again point out that in absence 

of any specific date of payment and mode of payment of Rs.70 lakhs by 

the assessee-purchaser to seller in the so-called incriminating material 

AH-55 and page No.38 of AH-23, there is no other evidence or 
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incriminating material in the hands of AO to support the allegation of 

unexplained investment. 

28. Further from para 4.3 of the first appellate order, we observe 

that ld. CIT(A) writes that, “the appellant has not furnished any mutual 

agreement to support its statement that Rs.70,00,000/- was withheld by 

the appellant company”. It is not the case of the assessee that there was 

any mutual agreement between the assessee and the seller regarding 

withholding of Rs.70,00,000/-. Obviously  if the amount of sale 

consideration would have been determined including Rs.70 lakhs then 

such kind of expectation of the first appellate authority could have 

been satisfied by way of MOU or any other written agreement but when 

at the time of making agreement to sale the amount of sale 

consideration was determined between the parties at Rs.4.95 crores, 

there was no need of any other agreement or MOU that the purchaser 

has withheld amount of Rs.70 lakhs out of the sale consideration. The 

AO has not taken any action against the seller by way of any mode or 

procedure provided in the Act and show-causing him as to why the 

amount of Rs.70 lakhs should not be treated as unexplained income 

while determining the capital gain accrued to him on sale of land and 

building to the assessee then the AO cannot made any addition in the 

hands of the assessee only on the basis of two documents, which does 
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not reveal any date and mode of payment, as unexplained investment 

in the hands of the assessee towards purchase of land and building. 

29. Keeping in view the entire facts and circumstances and totality of 

our conclusion recorded in the earlier paragraphs of this order and 

after considering the submissions and contentions of both the sides, we 

reached to a logical conclusion that although the department has two 

documents in their hands for making addition in the hands of the 

assessee but without any other corroborative and substantive 

evidence. At the same time, as we have already observed that both the 

documents as relied on by the authorities below, contains mentioning 

of payment of Rs.70 lakhs but it has been stated therein that “Rs.70 

lakhs has been paid afterwards” and there is no positive evidence or 

material to establish that on which date or by whom this payment was 

made by the assessee or on behalf of the assessee to the seller (IPSAR). 

Therefore  in absence of such substantive evidence, we are compelled 

to hold that there was no over and above payment of Rs.70 lakhs by the 

assessee to the seller. In this situation, when Dr. J.K.Mishra, Director of 

IPSAR (seller) in his statement before the AO categorically denied 

having received the amount of Rs.70 lakhs over and above and there is 

no action against the seller by the department in this regard 

disbelieving his statement, thus, the socalled receivable of over and 

above money is denied having received the impugned amount. Hence, 
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the action of AO loses  its legs to stand on the platform of justified and 

reasonable cause for making addition. 

30. In view of the above, we have no hesitation to hold that neither 

the AO nor the CIT(A) by way of corroborative and cogent evidence 

could not establish and substantiate that the assessee has made 

payment of. Rs.70 lakhs over and above consideration of 

Rs.4,95,00,000/- as has been shown in the reg stered sale deed. 

Therefore, no addition in this regard is called f r and, thus, we direct 

the AO to delete the entire addition. Accordingly, the ground No.(a) 

raised by the assessee for A.Y.2014 2015 is allowed. Thus, the appeal of 

the assessee is partly allowed. 

31. In the result,  all the appeals of the assessee are partly allowed.  

 Order pronounced in the open court on     02/01/ 2020.  
                Sd/- 

(C.M.GARG) 
   Sd/- 
         (L.P.SAHU) 
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