
vk;dj vihyh; vf/kdj.k] t;iqj U;k;ihB] t;iqj 
IN THE INCOME TAX APPELLATE TRIBUNAL,  

JAIPUR BENCHES (SMC), JAIPUR 
Jh jes'k lh 'kekZ] ys[kk lnL; ds le{k 

BEFORE: SHRI RAMESH C SHARMA, ACCOUNTANT MEMBER 
 

vk;dj vihy la-@ITA No. 60 & 61/JP/2018 

fu/kZkj.k o"kZ@Assessment Year: 2010-11 

M/s Tahir Scrap Traders, 
Bengali Colony, Chhawani,  
Kota.  

cuke 
Vs. 

I.T.O. (TDS), 
Kota. 

TAN No. JDHT01566F 
vihykFkhZ@Appellant  izR;FkhZ@Respondent 

 
 fu/kZkfjrh dh vksj ls@ Assessee by : Shri Siddarth Ranka & 

           Shri Saurabh Harsh (Advs) 
 jktLo dh vksj ls@ Revenue by :     Shri Rajendra Jha (Addl.CIT) 

  
  lquokbZ dh rkjh[k@ Date of Hearing :  26/11/2019 

 mn?kks"k.kk dh rkjh[k@ Date of Pronouncement : 03/01/2020 

 
vkns'k@ ORDER 

 
PER: R.C. SHARMA, A.M. 
 
 These are the appeals filed by the assessee against the separate 

orders of ld CIT(A), Kota dated 12/10/2017 and 13/10/2017 respectively 

for the A.Y. 2010-11 in the matter of imposition of penalty U/s 271CA 

r.w.s. 274 and for treating the assessee in default U/s 201(1)/201(1A) of 

the Income Tax Act, 1961 (in short, the Act). 

2. There is marginal delay of four days in filing the appeal. After 

going through the contents of the condonation petition, I am satisfied 
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that there was sufficient reason for delay, accordingly, the delay is 

condoned and appeals are heard on merit. 

3. Rival contentions have been heard and record perused. Facts in 

brief are that the assessee is a scrap dealer and engaged in the business 

of scrap. The A.O. passed order U/s 201(1) and 201(1A) of the Act 

wherein he observed that the assessee was liable to deduct tax U/s 

206C(1) in respect of scrap sale affected by it. As per the A.O. the 

assessee was liable to deduct tax at source in respect of scrap sold by 

him under the provisions of Section 206C(1) of the Act and held  that 

the assessee was in default for non deduction of tax, passed order U/s 

201(1)/201(1A) of the Act  By the impugned order, the ld. CIT(A) 

confirmed the action of the A.O., against which the assessee is in 

appeals before the ITAT. 

4. At the outset, the ld AR of the assessee placed on record the 

order of the ITAT Ahmadabad Bench in the case of Shri Azizbhai A. Lada 

Vs ITO in ITA No. 765/Ahd/2015 order dated 10/01/2018 wherein 

trading of scrap was not held to be liable to deduction of tax U/s 

206C(1) of the Act. The precise observation of the Tribunal was as 

under: 
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“6.  We have carefully considered the orders of the authorities below. There 
is no dispute that the assessee is engaged in the business of trading of 
scraps obtained from Ship Breaking Yard. In our considered opinion, 
provisions of Section 206C do not apply in case of scrap generated in 
the course of ship breaking activity. Items generated out of ship 
breaking activity might be commercially known as “scrap” since such 
items are not waste and scrap. Since such items are re-useable. Once 
such items sold cannot be termed as “scrap” would make the provisions 
of Section 206C of the Act in applicable. For this proposition, we draw 
support from the decision of the Co-ordinate Bench in the case of 
Dhasawala Traders in ITA No. 979, 980 & 1535/Ahd/2015. The relevant 
findings of the Co-ordinate Bench read as under:-  

8.  A perusal of the paragraph-6 of the above judgment, would 
indicate that certain items generated out of ship breaking activity 
might be known commercially as "scrap" but they are not waste 
and scrap. These items are reusable as such, and therefore, would 
not fall within the definition of "scrap" as envisaged in the 
Explanation to section 206C(1). The assessee has also contended 
that it was engaged in the sale of MS pipe, iron which were 
obtained from ship breaking industries. The assessee himself has 
not generated any scrap in manufacturing activity, as 
contemplated in the Explanation. He was a trader. Therefore, the 
assessee has not sold scrap as such. He has sold the products 
resulted from ship breaking activity, which are re-usable. Thus, the 
assessee was not supposed to collect tax under section 206C of the 
Act  The Id.AO has erred in raising the demand. I allow all appeals 
and delete additions.  

7.  The Hon’ble Jurisdictional High Court of Gujarat in the case of Priya 
Blue Industries (P.) Ltd. (supra) was seized with the following 
substantial questions of law:-  

"(A)  Whether the Appellate Tribunal has substantially erred in law in 
interpreting the term Scrap as defined in clause (b) to 
Explanation to section 206C of the Income Tax Act by holding 
that the words 'waste and scrap' is a singular item and not 
distinct?  

B)  Whether the Appellate Tribunal has substantially erred in law in 
placing reliance upon the case of Navin Flourine Chemicals 
despite the fact that the Hon'ble Special Bench in the case of 
Bharti Auto Products had held that the words 'waste and scrap' 
are two different and distinct words? (C) Whether the Appellate 
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Tribunal has substantially erred in deleting the order passed 
under section 201(1) of the Income Tax Act of Rs. 40,16,418/- 
and interest charged under section 201(1 A) of the Act of Rs. 
23,29,522?" 

8.  And the relevant findings of the Hon’ble High Court reads as under:-  

5.  From the facts as narrated hereinabove, it is apparent that the 
respondent assessee had collected and paid tax at source (TCS) 
on the seven items as enumerated in the orders passed by the 
Commissioner (Appeals) as well as the Tribunal and had not 
collected tax at source on the following four items :-  

1. Old and used plates  

2. Non-excisable (exempted) like furniture, wood, etc. 

3. Trading of scrap (melting)  

4. High seas sale.  

6.  The Tribunal, after considering the definition of scrap under 
clause (b) to section 206C of the Act, has noted that the assessee 
is engaged in ship breaking activity and the items in question are 
finished products obtained from the activity and constitute 
sizeable chunk of production done by ship breakers. Though such 
products may be commercially known as "scrap" they are not 
"waste and scrap", as such items are usable as such, and, 
therefore, do not fall within the definition of scrap as envisaged in 
the Explanation to section 206C(l) of the Act.  

7   Section 206C of the Act bears the heading, "Profits and gains 
from the business of trading in alcoholic liquor, forest produce, 
scrap etc." and provides that every person, being a seller shall, at 
the time of debiting of the amount payable by the buyer to the 
account of the buyer or at the time of receipt of such amount 
from the said buyer in cash or by the issue of a cheque or draft or 
by any other mode, whichever is earlier, collect from the buyer of 
any goods of the nature specified in column (2) of the Table 
below, a sum equal to the percentage specified in the 
corresponding entry in column (3) of the said Table, of such 
amount as income tax. The nature of goods specified at serial 
No.(vi) is scrap, and the percentage provided is 1%. The 
expression of scrap is defined under clause (b) to the Explanation 
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to section 206 of the Act, to mean waste and scrap from 
manufacture or mechanical working of materials which is 
definitely not usable as such because of breakage, cutting up, 
wear and other reasons. On a plain reading of the said 
expression, it is evident that any material which is usable as such 
would not fall within the ambit of the expression "scrap" as 
envisaged under clause (b) of the Explanation to section 206C of 
the Act.  

8.  The Tribunal, in the impugned order, has recorded that the 
items/products in question obtained from the activity of ship 
breaking are usable as such and, therefore, do not fall within the 
definition of scrap. However, since the assessee had not collected 
tax at source on items other than items obtained out of the 
manufacturing activity in the cou se of ship breaking, the 
Tribunal has remitted the matter to the Assessing Officer for the 
purpose granting relief to the assessee under the provisions of 
section 206C(1) of the Act with regard to only sale of scrap arising 
out of manufacturing activity in the course of ship breaking after 
providing due opportunity of hearing to the assessee. Thus, the 
Tribunal after recording a finding of fact to the effect that the 
products obtained by the assessee in the course of ship breaking 
activity are usable as such, and, therefore, do not fall within the 
definition of scrap has remitted the matter to the Assessing 
Officer to grant relief accordingly. Essentially, therefore, the 
impugned order of the Tribunal is based upon a finding of fact 
which does not give rise to any question of law.  

9   Insofar as the course of action adopted by the Tribunal in 
remitting the matter to the Assessing Officer to decide in relation 
to which of the items the assessee is entitled to relief under the 
provisions of section 206C(1) of the Act is concerned, no fault can 
be found in the approach adopted by the Tribunal, inasmuch as, 
out of the four items of which tax was not collected at source, the 
matter has merely been referred to the Assessing Officer for the 
purpose of examining as to what extent relief is required to be 
granted to the assessee under the provisions of section 206C(1) of 
the Act having regard to the findings of fact rendered by it. 

10. In the opinion of this court, the impugned order passed by the 
Tribunal does not suffer from any legal infirmity so as to give rise 
to any question of law, much less, a substantial question of law 
warranting interference. The appeal, therefore, fails and is, 
accordingly, dismissed.  
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9.  If the facts of the case in hand are considered in the light of the decision 
of the Hon’ble Jurisdictional High Court (supra), we find that the items 
sold by the assessee do not fit into the category of scrap as explained by 
the Hon’ble High Court (supra). Therefore, in our considered opinion, the 
assessee cannot be treated as an assessee in default and on the 
impugned sales cannot be treated as sale of scrap thereby making the 
assessee out of the purview of Section 206C of the Act.” 

As per the ld.AR, the applying  proposition of law laid down in the above 

decision wherein the Hon’ble Gujarat High Court was also relied to the 

facts of instant case, therefore, I do not find any merit in the order of 

the A.O. treating the assessee in default for non-deduction of tax U/s 

206C(1) of the Act in respect of scrap sales affected by him during the 

year under consideration. 

5 With regard to levy of penalty U/s 271CA of the Act for default in 

collecting tax at source U/s 206CA, it was contended by the ld.AR that 

there is consistent view by the various Benches of the Tribunal that no 

penalty is imposable in the case. The assessee is engaged in trading of 

scrap as provided in Explanation of Section 206C of the Act.  The 

Chandigarh Bench of the ITAT in the case of ITO(TDS) Vs Sh. Tarsem 

Lal in ITA No. 1311/Chd/2016 order dated 19/05/2017 has held as 

under: 

“The Tribunal in the case of ITO(TDS), Patiala Vs. Shri Om Prakash 
Gupta(HUF) in ITA Nos.341 & 342/Chd/2016 dated 20.6.2016 is as under:  
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“11. We find that the belief harboured by the assessee, considering the f acts 
narrated above constituted a reasonable belief which an ordinary 
person in the prevailing circumstances would have harboured. It is not 
the case that the assessee was found liable to collect tax at source on 
the goods sold by it since the goods were categorically found to 
qualify as scrap as such, as provided in the definition of the same in 
the Explanation to section 206C. In f act the 6 assessee was found 
liable to collect tax at source since the assessee had accepted the 
same as scrap having paid taxes on the same while purchasing the 
goods and having not categorically established that the goods were 
not in the nature of scrap. In such circumstances, where as a matter 
of f act it has not been categorically established that the goods were 
scrap and waste as such which could not be used further, the f acts 
narrated by the assessee , which we find had not been controverted 
by the revenue, reveal that the assessee harboured an honest belief 
based on reasonable grounds that the goods sold were not scrap. The 
same constituted reasonable cause for not collecting tax at source 
even though the Ld. CIT(appeal) did not accept this contention of the 
assessee on merit. The Hon ble Delhi High Court in the case of 
Woodward Governor India Private Limited vs CIT and others 253 ITR 
745 has defined reasonable cause as follows:  

"Reasonable cause" as applied to human action is that which 
would constrain a person of average intelligence and ordinary 
prudence. It can be described as a probable cause. It means an 
honest belief founded upon reasonable grounds, of the existence 
of a state of circumstances, which assuming them to be true, 
would reasonably lead any ordinarily prudent and cautious man, 
placed in the position of the person concerned, to come to the 
conclusion that same was the right thing to do. The cause shown 
has to be considered and only if it is found to be frivolous, without 
substance or foundation, the prescribed consequences follow. 

12.  In view of the same we agree with the Ld.CIT(A) that the assessee had 
reasonable cause for not collecting tax at source ,the absence of 
which is essential for levying penalty as held by the Delhi High Court in 
the case of woodward governor (supra).We therefore uphold the 
order of the Ld. CIT(Appeals) deleting the levy of penalty under section 
271CA of the Act. 7 The appeal of the revenue is accordingly 
dismissed.”   

6. As per ld.AR, similar view has been taken by the ITAT Nagpur 

Bench in the case of ITO (TDS) Vs M/s Ramani Timbers Mart order 
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dated 11/05/2018 and the Chandigarh Bench of the Tribunal in the case 

of ITO(TDS) Vs Sh. Rakesh Kumar (supra) and in the case of ITO(TDS) 

Vs Shri Ravi Jindal order dated 21/06/2016. 

7. Reliance was also placed by the ld.AR on the decision of Hon’ble 

Delhi High court in the case of Woodward Governor India Pvt. Ltd. Vs. 

CIT 253 ITR 745 has held as under: 

“Levy of penalty under section 271C of the Income tax Act, 1961, for 

failure to deduct tax at source, is not automatic. In order to bring in 

application of Section 271C, in the backdrop of the overriding non 

obstante clause in section 273B, absence of reasonable cause, existence of 

which has to be established, is A sine qua non. Before levying penalty, the 

concerned officer is required to find out that even if there was any failure 

to deduct tax at source, the same was without reasonable cause. The 

initial burden is on the assessee to show that there exists reasonable 

cause which was the reason for the failure. There- after, the officer has to 

consider whether the explanation offered by the assessee or other person 

as regards the reason for failure, was on account of reasonable cause”. 

8. As per ld.AR , in view of the above facts and circumstances, there 

is no merit in the penalty so imposed U/s 271CA of the Act. 
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9. On the other hand, the ld. DR relied on the orders of the lower 

authorities and contended that the assessee was only dealer of Scrap 

and has not obtained any certificate from the buyer for utilization of 

such scrap for the purpose of manufacturing/ processing or producing 

articles or things and not for trading purpose in terms of Section 206C 

(1A) of the Act. 

10 I have carefully considered the rival contentions and gone through 

the orders of the lower authorities. I had also deliberated on the judicial 

pronouncements referred by the ld.AR during the course of hearing 

before me. From the record, I found that the assessee is a scrap dealer 

and is engaged in the business of trading of scrap. During the course of 

proceeding u/s 201(1) and 201(1A), the AO observed  at para 6 that a 

show cause notice for not collecting TCS u/s 206C(1) on sale of scrap 

was issued to the deductor vide office order letter dated 18-03-2015 

fixing the date of hearing on 18-03-2015 which was duly served upon 

the assessee on 13-03-2014. In compliance of the above notice, neither 

the assessee  has filed any explanation with regard to its liability for 

deduction of tax nor attended the proceedings. Accordingly, the AO 

concluded that assessee has accepted the proposed TCS liability on sale 

of scrap. By impugned order the ld. CIT(A) confirmed the action of the 
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AO by observing at page 24 of his order that the assessee failed to 

collect requisite declaration from the buyer and delivered the copy 

thereof to the Chief Commissioner or Commissioner in terms of the 

provisions of sub-section (1A) and (1B) of section 206C. Accordingly, the 

default in doing so and non-filing of Form No. 27 made him liable for 

TCS and interest as calculated by the AO. From the above observations 

of lower authorities, it is clear that the assessee has nowhere 

substantiated its claim for not liable to deduct the tax on the plea of sale 

of such scrap to the manufacturer/ processor of articles or things for the 

purpose of generation of power and not for trading purposes. Further 

the assessee has not filed Form No. 27 to the Chief Commissioner or 

Commissioner in terms of Section 201(1)/201(1A) of section 206C of the 

Act. It was not the case of the assessee that he was selling the scrap 

generated out of ship trading. Thus the nature of scrap business was 

not fully substantiated by the assessee so as to bring it out of mischief 

of section 206C(1) of the Act. In the substantial interest of justice, I 

restore the matter back to the file of the AO for deciding the issue 

afresh in the light of judicial pronouncement discussed hereinabove and 

also assessee is required to file the nature of scrap sold by him whether 

it is  to be utilized by manufacturer or producer of articles and not for 

TAXPUNDIT.O
RG



ITA 60 & 61/JP/2018 
M/s Tahir Scrap Dealers Vs ITO 

11 

trading purposes. I direct accordingly. Thus, both the appeals of the 

assessee are allowed for statistical purposes. 

11. In the result, both the appeals of the assessee are allowed for 

Statistical purposes. 

 Order pronounced in the open court on 03rd January, 2020. 

 
           Sd/- 
              ¼jes'k lh 'kekZ½    
           (RAMESH C SHARMA)   
            ys[kk lnL;@Accountant Member 

 
Tk;iqj@Jaipur  

fnukad@Dated:-  03/01/ 2020 

*Mishra 
vkns'k dh izfrfyfi vxzsf’kr@Copy of the order forwarded to: 

1. vihykFkhZ@The Appellant- M/s Tahir Scrap Traders, Kota. 

2. izR;FkhZ@ The Respondent- The I.T.O. (TDS), Kota. 

3. vk;dj vk;qDr@ CIT  
4. vk;dj vk;qDr¼vihy½@The CIT(A) 

5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur 

6. xkMZ QkbZy@ Guard File (ITA No. 60 & 61/JP/2018) 
 

               vkns'kkuqlkj@ By order, 
 
 

          lgk;d iathdkj@Asst. Registrar 
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