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O R D E R 

 

PER SAKTIJIT DEY. J.M. 

 

The aforesaid appeals have been filed by the same assessee 

challenging three separate orders, all dated 30th September 2016, 

passed by the learned Commissioner of Income Tax (Appeals)–53, 

Mumbai, confirming imposition of penalty under sections 271(1)(c) 
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and 271AAA of the Income Tax Act, 1961 (for short "the Act") for the 

assessment years 2006–07, 2008–09 and 2009–10. 

 
ITA no.828/Mum./2017 

Assessment Year – 2006–07 

 

2. This appeal is against imposition of penalty under section 

271(1)(c) of the Act. 

 

3. Brief facts are, the assessee, a resident company, is engaged in 

manufacturing and trading of gold jeweLlery and bullion. For carrying 

out the aforesaid activities, the assessee has set–up two units in 

Mumbai and two export oriented units in Sachin Special Economic 

Zone (SEZ), Surat. In addition, the assessee also has two retail 

outlets. A search and seizure operation under section 132 of the Act 

was conducted in assessee’s case on 25th September 2008. Pursuant 

to such search and seizure action, proceeding under section 153A of 

the Act was initiated. In response to the notice issued under section 

153A of the Act, the assessee filed its return of income on 26th May 

2009, declaring loss of ` 31,77,157. While completing the assessment, 

the Assessing Officer made various additions, including, addition on 

account of disallowance of deduction claimed under section 10A of the 

Act. Since, the subject matter of imposition of penalty under section 

271(1)(c) of the Act is on the basis of the disallowance of deduction 

claimed under section 10A of the Act, we will discuss facts relating to 
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this issue only. During the assessment proceedings, the Assessing 

Officer noticing that the assessee has claimed deduction under section 

10A of the Act in respect of the profit earned from its units located in 

the SEZ, proceeded to verify the authenticity of assessee’s claim. He 

observed, in course of survey conducted under section 133A of the Act 

in the SEZ units, it was found that most of the time the units remained 

closed. The plant and machineries are rusted and not functioning. 

There was no trace of any manufacturing activities. There was no 

permanent employee in these units  He observed, the machineries 

which are in good condition are also not capable of huge production of 

such high value addition in the time frame available. Power 

consumption was also not sufficient to support the huge production 

shown. Thus, on the basis of the aforesaid analysis of the facts, he 

observed that the profit shown from the SEZ units against which the 

assessee has claimed deduction under section 10A of the Act is not 

correct. Referring to a quotation given by another entity engaged in 

similar activity, the Assessing Officer observed that making charges for 

coins are at 0.074% of the gold value, whereas, the assessee has 

reported making charges of 9% to 14%. Thus, the Assessing Officer 

observed that high profit margin shown from the SEZ unit is not 

correct and accordingly he disallowed assessee’s claim of deduction 

under section 10A of the Act. The assessee challenged the aforesaid 
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decision of the Assessing Officer before learned Commissioner 

(Appeals). After considering the submissions of the assessee, learned 

Commissioner (Appeals), though, in principle held that the assessee 

has carried on genuine manufacturing and export activities from its 

SEZ units, hence, eligible to claim deduction under section 10A of the 

Act. However, he doubted the allocation of expenditure between SEZ 

and non–SEZ units as per assessee’s accounts. Therefore, he was of 

the view that the assessee has allocated more expenditure to non–SEZ 

units compared to SEZ units. Accordingly, he allocated expenditure to 

SEZ and non–SEZ unit on the basis of their respective turnover. Due 

to such re–allocation of expenditure by learned Commissioner 

(Appeals), the income of the assessee got enhanced from the returned 

income. On the basis of additions sustained by learned Commissioner 

(Appeals) on account of deduction claimed under section 10A of the 

Act, the Assessing Officer issued show cause notice under section 274 

r/w section 271(1)(c) of the Act calling upon the assessee to explain 

why penalty should not be imposed for furnishing inaccurate 

particulars of income. Though, the assessee objected to the initiation 

of penalty proceedings, however, the Assessing Officer rejecting the 

explanation of the assessee passed an order imposing penalty of ` 

19,31,604, under section 271(1)(c) of the Act. Though, the assessee 

challenged the imposition of penalty under section 271(1)(c) of the Act 
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before the first appellate authority, however, learned Commissioner 

(Appeals) upheld the penalty order passed by the Assessing Officer. 

 
4. The learned Authorised Representative submitted, the Assessing 

Officer has disallowed assessee’s claim of deduction under section 10A 

of the Act on the ground that the assessee has not carried out any 

manufacturing and export activity. Whereas, learned Commissioner 

(Appeals) has allowed assessee’s claim of deduc ion under section 10A 

of the Act, though, he has reduced the quantum of such deduction by 

re–allocating expenditure to SEZ and non–SEZ units. He submitted, 

the reasoning on the basis of which learned Commissioner (Appeals) 

sustained part disallowance under section 10A of the Act is altogether 

different from the reason ng on which the Assessing Officer has 

disallowed assessee s claim of deduction under section 10A of the Act. 

He submitted, with regard to the disallowance made by learned 

Commissioner (Appeals) under section 10A of the Act, no satisfaction 

has been recorded for initiation of penalty proceedings under section 

271(1)(c) of the Act either by the Assessing Officer or by learned 

Commissioner (Appeals). Therefore, the order passed by the Assessing 

Officer imposing penalty under section 271(1)(c) of the Act is without 

jurisdiction. Without prejudice to the aforesaid submissions, the 

learned Authorised Representative submitted, neither during the 

search and seizure operation nor at any other time any incriminating 
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material was recovered which could establish that the assessee is not 

carrying out its manufacturing and export activity from the SEZ units. 

He submitted, though the Assessing Officer has disallowed assessee’s 

claim of deduction under section 10A of the Act, however, learned 

Commissioner (Appeals) having factually found that the assessee has 

carried on manufacturing and export activities from its SEZ units has 

partly allowed deduction under section 10A of the Act. He submitted, 

the part disallowance of deduction claimed under section 10A of the 

Act was only due to re–allocation of expenditure between the SEZ and 

non–SEZ units purely on the basis of turnover. Drawing our attention 

to the order of the learned Commissioner (Appeals), he submitted, 

there is no finding by learned Commissioner (Appeals) that a particular 

expenditure of SEZ unit was allocated to non–SEZ units. Drawing our 

attention to the bifurcation of expenditure allocated to SEZ and non–

SEZ units at Page–520 to 525 of the paper book, the learned 

Authorised Representative submitted, no specific discrepancy has been 

pointed out by learned Commissioner (Appeals) in the bifurcation of 

expenditure. He submitted, learned Commissioner (Appeals) has 

allocated expenditure between SEZ and non–SEZ units on a 

presumptive basis by taking into consideration their respective 

turnover. Thus, the disallowance of a part of deduction claimed under 

section 10A of the Act is purely on estimate basis. He submitted, the 
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assessee has furnished full particulars of not only the deduction 

claimed but all other materials relating to such claim. Therefore, 

imposition of penalty under section 271(1)(c) of the Act alleging 

furnishing of inaccurate particulars of income is totally unjustified. 

 

5. The learned Departmental Representative submitted, the 

Assessing Officer while disallowing assessee’s claim of deduction under 

section 10A of the Act in the assessment order has initiated 

proceedings for imposition of penalty under section 271(1)(c) of the 

Act. Therefore, assessee’s contention that proceedings for imposition 

of penalty under section 271(1)(c) of the Act has not been initiated in 

the assessment order is w thout any basis. As regards the merits of 

the issue, the learned Departmental Representative submitted, 

undisputedly, a part of the deduction claimed by the assessee under 

section 10A of the Act has been found to be unacceptable. Therefore, 

to that extent, the assessee has furnished inaccurate particulars of 

income justifying imposition of penalty under section 271(1)(c). 

 

6. We have considered rival submissions and perused the material 

on record. As regards the issue raised in grounds no.2.1 and 2.2, on a 

perusal of the assessment order it is very much clear that the 

Assessing Officer while disallowing assessee’s claim under section 10A 

of the Act has initiated proceedings for imposition of penalty under 
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section 271(1)(c) of the Act. The disallowance of deduction under 

section 10A of the Act was made by the Assessing Officer on various 

allegations. Though, learned Commissioner (Appeals) has held that the 

assessee is entitled to deduction under section 10A of the Act, 

however, he has disallowed part of deduction claimed under section 

10A of the Act on the basis of his own reasoning. Therefore, the issue 

ultimately boils down to the disallowance of deduction claimed under 

section 10A of the Act for which the Assessing Officer has already 

initiated proceedings for imposition of penalty under section 271(1)(c) 

of the Act. That being the case, the argument of the learned 

Authorised Representative that the Assessing Officer has not initiated 

penalty proceedings under section 271(1)(c) of the Act on the basis of 

the specific reasoning of learned Commissioner (Appeals) on which a 

part disallowance under section 10A of the Act was made, in our view, 

is hyper–technical and superfluous. Therefore, it does not merit 

consideration. 

7. As regards ground nos. 3.1 and 3.2, it is evident, while the 

Assessing Officer has disallowed assessee’s claim of deduction under 

section 10A of the Act in its entirety on the allegation that the 

assessee has not carried out any manufacturing and export activity 

from the SEZ Units, learned Commissioner (Appeals) has not accepted 

the aforesaid view of the Assessing Officer. After verifying the facts 
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and material on record, learned Commissioner (Appeals) was satisfied 

that the assessee has, in fact, carried out manufacturing and export 

activities from its SEZ Units. Therefore, in principle, he has agreed that 

the assessee is eligible to claim deduction under section 10A of the 

Act. However, after looking at the expenditures allocated to the SEZ 

and non–SEZ units, learned Commissioner (Appeals) was of the view 

that the assessee has allocated more expenditure to the non–SEZ 

units compared to SEZ units. Therefore, he has re–allocated the 

expenditure between the SEZ and non–SEZ which resulted in part 

disallowance of assessee’s claim of deduction under section 10A of the 

Act. On a perusal of the order passed by learned Commissioner 

(Appeals) in the quantum proceeding, it is noticed that during the 

appellate proceedings learned Commissioner (Appeals) had directed 

the assessee to allocate expenditure between SEZ and non–SEZ units 

on the basis of their respective turnover. When the assessee filed such 

bifurcation of expenditure at the directions of learned Commissioner 

(Appeals), he concluded that the expenditure has to be distributed 

proportionately between the SEZ and non–SEZ units on the basis of 

total turnover. Thus, as could be seen from the facts on record, the 

part disallowance out of deduction claimed under section 10A of the 

Act was on a presumptive/estimate basis. From the observations of 

learned Commissioner (Appeals), it is very much clear that the 
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allegation of the Assessing Officer that no manufacturing activity was 

carried on by the assessee was found to be baseless as learned 

Commissioner (Appeals) has specifically stated that the assessee 

furnished clearance from the Customs and Central Excise Department, 

bills of establishment, proper invoices, foreign remittance through 

banking channels with the approval of the Reserve Bank of India and 

machineries installed in the SEZ unit. He has also specifically recorded 

a finding of fact that no incriminating documents were found and 

seized to disprove assessee’s claim that it was carrying on 

manufacturing and export activities from the SEZ unit. Thus, the facts 

narrated above clearly indicate that the addition/disallowance 

sustained by learned Commissioner (Appeals) on account of deduction 

claimed under section 10A of the Act is not due to any inaccurate 

particulars furnished by the assessee but on a purely presumptive 

basis. That being the case, in our considered opinion, the assessee 

cannot be accused of furnishing inaccurate particulars of income so as 

to be visited with penalty under section 271(1)(c) of the Act. 

Moreover, in the course of hearing, it was brought to our notice by 

learned Authorised Representative that under identical facts and 

circumstances, learned Commissioner (Appeals) has deleted the 

penalty imposed under section 271(1)(c) of the Act in the assessment 

year 2005–06. Thus, considering the overall facts and circumstances 
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of the case, we are of the view that the penalty imposed under section 

271(1)(c) of the Act amounting to ` 19,31,604, deserves to be 

deleted. Accordingly, we do so. Consequently, grounds no.2.1 and 2.2 

are dismissed, whereas grounds no.3.1 and 3.2 are allowed. 

 

8. Ground no.1.1, has not been pressed, hence, dismissed. 

 

9. In the result, appeal is partly allowed. 

 
ITA no.829/Mum./2017 
Assessee Year – 2008–09 

 

10. In this appeal, the assessee has challenged imposition of penalty 

amounting to ` 5,64,690, under section 271(1)(c) of the Act.  

 

11. Grounds no.1.1, s not pressed, hence, dismissed. 

 

12. Grounds no 2.1, 2.2, 3.1 and 3.2, are identical to similarly 

numbered grounds raised in ITA no.828/Mum./2017. The facts on the 

basis of which penalty under section 271(1)(c) of the Act was imposed 

are also identical to the facts involved in ITA no.828/Mum./2017. 

Therefore, our decision in ITA no.828/Mum./2017 will apply mutatis 

mutandis to this appeal. Following the same, we dismiss the grounds 

no.2.1 and 2.2, whereas, grounds no.3.1 and 3.2 are allowed. 

 

13. In the result, appeal is partly allowed. 
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ITA no.830/Mum./2017 
Assessee Year – 2009–10 

 

14. In this appeal, the assessee has challenged penalty imposed 

under section 271AAA of the Act amounting to ` 7,45,042. 

 

15. Ground no.1.1 is not pressed, hence, dismissed. 

 
16. The facts relating to the issues raised in the rest of the grounds 

are, for the impugned assessment year the assessee filed its return of 

income on 13th September 2010, declaring total income of ` 

6,63,60,987, under the normal provisions and book profit of ` 

6,68,84,409, under section 115JB of the Act. While completing the 

assessment under section 143(3) of the Act, the Assessing Officer 

made various additions which resulted in determination of total income 

at ` 63,99,61,340. The additions made by the A.O. are as under:– 

 

i) Addition on account of labour charges ` 38,11,78,904 

ii) 
Addition on account of unexplained 

expenditure 
` 70,05,000 

iii) Addition on account of excess stock ` 16,44,14,449 

iv) 
Addition on account of salary paid in 

cash 
` 10,02,000 

v) 
Addition on account of cash payment 

made towards property 
` 2,00,00,000 

 

Against the assessment order so passed, the assessee preferred 

appeal before the first appellate authority. 
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17. While disposing off assessee’s appeal, learned Commissioner 

(Appeals) deleted the addition made in respect of labour charges while 

confirming the other additions. Against the said order of learned 

Commissioner (Appeals), the assessee went in further appeal before 

the Tribunal. After considering the submissions of the assessee, the 

Tribunal allowed further relief to the assessee. Howeve , the Tribunal 

sustained additions, either partially or fully, under the following 

heads:– 

 
Unexplained Expenditure   ` 42,05,000 

Salary paid in cash   ` 10,02,000 

 

18. As regards excess stock of gold jewellery and bullion, the 

Tribunal directed the Assessing Officer to make the addition applying 

the gross profit rate. On the basis of additions sustained by the 

Tribunal, the Assessing Officer issued a show cause notice to the 

assessee requiring it to explain as to why penalty under section 

271AAA of the Act should not be imposed. Though, the assessee filed 

its explanation objecting to the initiation of penalty proceedings on 

various grounds, however, the Assessing Officer passed an order dated 

20th August 2015, imposing penalty of `.7,45,042, under section 

271AAA of the Act. Though, the assessee filed an appeal challenging 
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the imposition of penalty, however, learned Commissioner (Appeals) 

upheld the imposition of penalty under section 271AAA of the Act. 

 
19. In ground no.2.1 and 3.1, the assessee has challenged the 

penalty order passed under section 271AAA of the Act by raising 

certain legal issues. It is the contention of the learned Authorised 

Representative that in the assessment order, the Assessing Officer has 

not initiated proceedings u/s 271AAA of the Act in respect of addition 

made towards unexplained expenditure and excess stock. Thus, he 

submitted that without initiating penalty proceedings in the 

assessment order, the Assessing Officer cannot pass an order under 

section 271AAA of the Act imposing penalty in respect of these two 

additions. Further, he submitted, in the absence of any undisclosed 

income in the specified previous year, the Assessing Officer could not 

have imposed penalty under section 271AAA of the Act. As regards the 

merits of the issue, the learned Authorised Representative submitted, 

the addition on account of unexplained expenditure was made by 

treating the purchases made by the assessee from a particular party 

as bogus. He submitted, while completing the assessment at the hands 

of the seller the Assessing Officer has accepted the said transaction. In 

this context, he drew our attention to the assessment order passed in 

case of Jagdish D. Meghwal, Proprietor M/s. Manav Jewelers, for the 

assessment year 2006–07. Further, he submitted, the addition made is 
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also on estimate basis considering the fact that the assessee has 

purchased the goods cannot be disputed or denied since corresponding 

sales have been effected. As regards salary paid in cash, learned 

Authorised Representative submitted, the addition has been made 

purely relying upon the statement of certain third parties without 

confronting them to the assessee. He submitted, even the assessee 

was not allowed any opportunity to cross examine the parties whose 

statements were relied upon for making the additions. Further, he 

submitted, though, similar additions were made in preceding 

assessment years, however, no penalty proceedings under section 

271(1)(c) of the Act was initiated  As regards the addition made on 

account of stock discrepancy, the learned Authorised Representative 

submitted, ultimately the Tribunal has directed to restrict the addition 

to gross profit rate. Thus, no penalty can be imposed as ultimately the 

addition is on estimate basis. 

 

20. The learned Departmental Representative strongly relied upon 

the observations of the Assessing Officer and learned Commissioner 

(Appeals). 

 
21. We have considered rival submissions and perused the material 

on record. As regards the legal issue raised in ground no.2.1 and 3.1, 

while completing the assessment, in the penultimate paragraph of the 
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assessment order the Assessing Officer has initiated proceedings for 

imposition of penalty under section 271AAA of the Act. Therefore, the 

contention of the learned Authorised Representative that no separate 

penalty proceeding has been initiated against certain additions is 

without any basis. As regards the claim of the assessee that 

proceedings under section 271AAA, can be initiated only if there is 

undisclosed income in the specified previous year, on going through 

the facts on record it is very much evident that the Assessing Officer 

has made additions under various heads on account of undisclosed 

income. Further, learned Commissioner (Appeals) while dealing with 

the aforesaid aspect has passed a very well reasoned order negating 

assessee’s claim. We do not find any reason to interfere with the 

decision of learned Commissioner (Appeals) on the issue. Therefore, 

we do not find any merit in the grounds no.2.1 and 3.1.  

 

22. As regards the grounds raised on merits, it is evident from the 

facts on record, the Assessing Officer had made a huge addition of ` 

57,36,00,353/– under various heads. However, after the decisions of 

learned Commissioner (Appeals) and the Tribunal, the total addition 

came down to ` 74,50,420. As discussed earlier, the additions on the 

basis of which penalty under section 271AAA of the Act was imposed 

were on account of unexplained expenditure, excess stock and salary 

paid in cash. As regards the addition made on account of unexplained 
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expenditure, no doubt, as against the addition of ` 70,05,000 made by 

the Assessing Officer the Tribunal has restricted it to ` 42,05,000. 

However, on a perusal of the order passed by the Departmental 

Authorities as well as the order of the Tribunal in ITA no. 

7256/Mum./2011 &Ors., dated 13th February 2015, the facts which 

emerge are, the assessee claimed to have entered into purchase and 

sale transaction with certain entities created in the name of former 

employees. During the search conducted on the basis of premises of 

M/s. Manav Jewelers, it was found that no purchase and sale 

transaction was carried out by the said entity. In fact, the proprietor of 

the said concern also accepted this fact in the statement recorded 

from him. Though, the assessee before learned Commissioner 

(Appeals) and also before the Tribunal made an attempt to impress 

upon the fact that the transaction with M/s. Manav Jewelers, is 

genuine  however, none of the appellate authorities found the claim of 

the assessee acceptable. In fact, the Tribunal while dealing with the 

issue has held that the evidence on record is sufficient to hold that the 

entity with whom the assessee has entered into such transaction is a 

paper entity created by the assessee to inflate the turnover. The 

Tribunal also held that the assessee has miserably failed to prove that 

the transaction with such entities is genuine. In view of such 

concurrent finding of fact by the appellate authorities including the 

TAXPUNDIT.O
RG



18 

Auro Gold Jewellery Pvt. Ltd. 
 

  

Tribunal, assessee’s claim that the transaction with M/s. Manav 

Jewelers, cannot be accepted. On a perusal of the assessment order 

passed in case of Proprietor of M/s. Manav Jewelers, we are convinced 

that the Assessing Officer has not accepted the transaction to be 

genuine. Merely because the said entity has filed a return of income 

showing certain income, the Assessing Officer has passed the 

assessment order on that basis. However, the assessment order so 

passed cannot grant authenticity to the activity carried on by the said 

entity with the assessee. Therefore, to that extent, we are of the view 

that imposition of penalty under section 271AAA of the Act in respect 

of addition of `. 42,05,000, has o be sustained. However, as regards 

the additions made on account of excess stock and salary paid in cash, 

on a perusal of the material on record, we find that as regards the 

excess stock the Tribunal has found that the difference is not huge, 

hence, has directed for addition of gross profit rate. Similarly, as 

regards the salary paid in cash, the addition has been made purely on 

the basis of statement recorded from third parties without confronting 

them to the assessee or allowing the assessee an opportunity of cross 

examination. Further, it is noticed that though identical addition was 

made by the Assessing Officer in assessment years 2005–06, 2006–07 

and 2008–09, however, penalty proceedings under section 271(1)(c) 

of the Act was not initiated against such additions though penalty 
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under the said provisions was imposed on some other additions. Thus, 

after considering overall facts and circumstances of the case, we direct 

the Assessing Officer to impose penalty u/s 271AAA of the Act, only on 

the amount of ` 42,05,000, and delete the balance penalty. Thus, 

ground no.4.1, is dismissed and grounds no.4.2, 4.3 and 4.4 are 

allowed. 

 
23. In the result, appeal is partly allowed.  

24. To sum up, all the appeals are partly allowed. 

Order pronounced in the open Court on 10.01.2020 

 
  Sd/- 

MANOJ KUMAR AGGARWAL 

ACCOUNTANT MEMBER 

 

 
 
 

  Sd/- 

SAKTIJIT DEY 

JUDICIAL MEMBER 

MUMBAI,   DATED:  10.01.2020 
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