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आदेश /O R D E R 
 

 

Per Shri D.S.Sunder Singh, Accountant Member : 
 

These appeals are filed by the revenue against the order of the 

Commissioner of Income Tax (Appeals) [CIT(A)]-3, Visakhapatnam dated 

24.01.2019 for the Assessment Year (A.Y.)2015-16 and 2016-17  and the 

cross objections are filed by the assessee.  Since the issues involved in these 

appeals are common, these appeals are clubbed, heard together and a 

common order is being passed for the sake of convenience as under. 

 

2. The revenue has filed appeal in Form No.36 originally and 

subsequently filed revised form in the correct format which is applicable as 

per the amended rules.   

 

3. A search u/s 132 was conducted on 21.12.2015 in the group cases of 

Sri Alla Siva Reddy, Guntur. During the course of search, certain 

incriminating material was available in the premises of the searched 

person, therefore, the Assessing Officer (AO) has issued the notice u/s 153C 

of the Act and completed the assessment u/s143(3) r.w.s. 153C vide order 

dated 27.09.2018.  
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4. For the A.Y. 2015-16, the revenue has filed as many as five grounds of 

appeal.  We extract the grounds raised by the department for the sake of 

clarity and convenience as under : 

1. The order of the Ld.CIT(A) is erroneous both on the facts 
and in law. 

 

2a.  The Ld.CIT(A) ought not have concluded that allotment of 
shares by way of conversion cannot be treated as unexplained cash 
credit u/s 68. 

2b. The Ld.CIT(A) is not correct in deleting the addition made 
since as per the amended provisions of sec8 of the Act through 
Finance Act, 2012, (proviso to sec. 68 of I.T.Act) the nature and 
source of any sum credited as share capital in the books of account 
of a closely held company shall be treated as explained only if the 
sources of funds are also explained by the recipient assessee 
company in the hands of the resident share holder. In the instant 
case, the assessee-company could not explain the sources to the 
investment made by co-owners of land/directors to the extent of 
Rs2,38,17,377/ . 

2c. The Ld.CIT(A) ought to have appreciated the fact that the 
assessee company is a Pvt. Ltd company and issued shares to its 
shareholders during the year under consideration, even though the 
investment in land and building was earlier, the said assets were 
transferred to the assessee company in lieu of shares allotted in the 
year of incorporation i.e. on 30.5.2014. Hence, the assessee company 
needs to explain the sources for the investment in the hands of the 
shareholders. Despite opportunities provided. 5 of the Directors 
neither appeared nor confirmed the source of investment of 
Rs.2,38,17,377/-, 

2d. The Ld.CIT(A) ought to have appreciated that in the present 
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case, the co-owners of the land jointly invested in the purchase of 
land and construction thereon and transferred to the assessee-
company in lieu of issue of shares so there is nexus between 
investment in the assets and transfer of assets in lieu of allotment of 
shares. 
 
3a. The Ld CIT(A) is not correct in holding that the action of the 
AO relying on the valuation report received after 6 months from the 
end of the  Month in which reference was made to the DVO, since 
the time has elapsed to the DVO for submitting report. The CIT (A) 
ought to have appreciated that the AO will get further time of 6 
months from the date of receipt of Valuation report if the provisions 
of Sec 142A(7) and Explanation 1(v) to Section 153A are read 
harmoniously. The Valuation report has been received by the AO 
within the time available to him for completing the assessment. 

3b. The CIT(A) ought to have appreciated that the time limit of 
6 months is only an outer limit prescribed by the statute for 
submitting, the report and that the said provision does not 
disqualify the contents of the Valuation Report, if received beyond 
that date and therefore, the finding of the CIT(A) is not correct in 
treating the DVO's Valuation Report as non-est. 

3c. The Ld.CIT(A) ought to have appreciated that the AO has not 
fully relied upon the DVO's Valuation report, but taken it as a 
guidance document, copy of which was sent to the assessee 
objections were called for and considered by the AO in the 
assessment order. The finding of the CIT(A) that the valuation 
report is non-est and the action of the AO thereon cannot be upheld 
is contrary to the law. 

3d. The Ld.CIT(A) ought not to have allowed further allowance 
of 7.5% self-supervision since the DVO has already allowed 7.5% on 
account of self-supervision. 
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3e. The Ld.CIT(A) ought not to have allowed further deduction 
of 15% on account of rate difference between CPWD and State PWD 
as the DVO has already taken into consideration the rates prevailing 
in the Guntur market during the period of construction on the basis 
of bills submitted by the assessee-company to the Departmental 
Valuation Officer. 
 
4.  The Ld.CIT (A) held in his Para No.5.2.1 that the report 
submitted by the DVO is non-est due to non submission of report by 
the DVO within due date prescribed in the I.T.Act, 1961. Further, in 
his Para No.5.2.2, the Ld.CIT(A) directed the AO to give further 
allowance of 7.5% on account of self-supervision and further 
deduction of 15% on account of rate difference between CPWD and 
State PWD. Hence, the Ld.CIT(A)'s decision in Para No.5.2.1 and 
5.2.2 of his order are self contradictory, in the sense that when the 
valuation officers order itself was held to be non-est, then there is no 
question of relying on it and giving further on it and giving further 
deductions from the amount Department valuer has quantified. 

 

5.  Any other ground that may be urged at the time of hearing. 
 

 

5. Ground No.1 and 5 are general in nature which does not require 

specific adjudication  

 

6. Ground No. 2b to 2d are related to the addition of Rs.2,38,17,377/- 

representing the share capital of the company which was treated as 

unexplained investments by the AO.  During the assessment proceedings, 

the AO found that the co owners of the building consisting of Alla Siva 

Reddy and 14 others, the family of Alla Siva Reddy and the partnership firm 
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M/s Siva Constructions have invested a sum of Rs.9,07,94,000/- in 

purchase of land and construction of the building.  The total investment in 

purchase of land was Rs.5,32,20,060/- and the investment in construction 

was Rs.3,75,74,608/- totaling to Rs.9,07,94,668/-.  Out of the total  

expenditure of Rs.9,07,94,668/-, Co-owners consisting of All Siva Reddy 

and 14 others have invested the sum of Rs.8,34,19,668/- and the balance 

amount of Rs.73,75,000/- was invested by family of Alla Siva Reddy and 

partnership firm, M/s Siva Constructions. The details of investment of 

Rs.8,34,19,668/- relating to 15 co-owners and the investment made by the 

family of Alla Siva Reddy and th  partnership firm, M/s Siva constructions 

as per page No.4 of the assessment order is as under : 

Sl.
No. 

Name of the 
Director 

Investment 
in land-1 

(F Y.2010-
11 

Investment in 
land-2 

(F.Y.2012-13 

Investment in 
construction 
(F.Y.2013-14 

Investment in 
construction 
(F.Y.2014-15 

Total 
Investment 

A.Y.2011-12 A.Y.2013-14 A.Y.2014-15 A.Y.2015-16  
1. Alla Rajya Lakshmi 4703335 2346923 2923614 600432 10574304 
2. Alla Siddhartha 4703335 2346923 0 824742 7875000 
3. Alla Siva Reddy 4703335 2346923 6366561 1428234 14845053 
4. Alla Nagarjuna 4703335 2346923 3353158 600444 11003850 
5. Chadella Manideep 1317075 657356 200000 30569 2205000 
6. K.Kiran Kumar 1128950 563493 0 197557 1890000 
7. Potti Venkateswarlu 1881450 938948 0 329602 3150000 
8. Sakala Sujatha 2257700 1126678 1586386 0 4970764 
9. S.Venkateswara Rao 2445825 1220546 1718584 599943 5984898 
10. T.V.S.Ramesh Babu 2257700 1126678 395622 0 3780000 
11. Tiruveedula Dileep 2257700 1126678 1608872 198317 5191567 
12. Tiruveedula Pradeep 2445825 1220546 1700000 0 5366371 
13. Y.Srinivasa Rao 940825 469626 660364 0 2070815 
14. Y.Subrahmanyam 940825 469626 660364 0 2070815 
15. YV Subba Rao 940825 469626 660364 370416 2441231 
 Total 37628030 18777493 21833889 5180256 83419668 
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Sl.No. Name of the person 
F.Y.2013-14 

(in Rs.) 
F.Y.2014-15 (in 

Rs.) 
Total  

(in Rs.) 
1. Alla Rajya Lakshmi 0 5,00,000 5,00,000 
2. Alla Siddhartha 0 5,00,000 5,00,000 
3. Alla Siva Reddy 14,87,500 5,00,000 19,87,500 
4. Alla Nagarjuna Reddy 14,87,500 5,00,000 19,87,500 
5. M/s Siva Constructions 0 24,00,000 24,00,000 
6. Total 23,75,000 44,00,000 73,75,000 

 

6.1 The co-owners along with family members of Alla Siva Reddy and the 

partnership firm have promoted the company by name Siva City Centre 

Private Ltd. (in short ‘company’) and transferred the land and building to 

the company. In lieu of the transfer of land and building under construction 

worth Rs.8.34 crore, the company has paid the sum of Rs.2.04 crores to 

some of the directors and issued shares worth Rs.6.30 crores for the 

remaining consideration in proportion to the respective shares as per the 

details available in page No.5 of the assessment order which reads as    

under : 

Sl.No. Name of the Director 
Total 

Investment 
Re-payment of 

Investment 
Shares 

1. Alla Rajya Lakshmi 10574304 (-)26,99,304 78,75,000 
2. Alla Siddhartha 7875000 0 78,75,000 
3. Alla Siva Reddy 14845053 (-)69,70,053 78,75,000 
4. Alla Nagarjuna 11003850 (-)31,28,850 78,75,000 
5. Chadella Manideep 2205000 0 22,05,000 
6. K.Kiran Kumar 1890000 0 18,90,000 
7. Potti Venkateswarlu 3150000 0 31,50,000 
8. Sakala Sujatha 4970764 0 37,80,000 
9. S.Venkateswara Rao 5984898 (-)30,80,662 40,95,000 

10. T.V.S.Ramesh Babu 3780000 0 37,80,000 
11. Tiruveedula Dileep 5191567 0 37,80,000 
12. Tiruveedula Pradeep 5366371 (-)26,82,938 40,95,000 
13. Y.Srinivasa Rao 2070815 0 15,75,000 
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14. Y.Subrahmanyam 2070815 0 15,75,000 
15. YV Subba Rao 2441231 (-)18,57,861 15,75,000 

 Total 83419668 (-)204,19,668 630,00,000 

 

6.2. Since the company is closely held company and the assessee 

company has to explain the source of Rs.8.34 crores invested by the 

Directors in acquiring the land and construction, the AO called for the 

details and in response to which the assessee has furnished the required 

information along with the copies of returns filed and annexures such as 

computation statements and statements of affairs in all cases except 

Chadella Manideep and TVS Ramesh Babu.  The AO has given  finding that 

the assessee has explained the source of Rs.73.75 lakhs invested by the 

family members of Alla Siva Reddy and the partnership firm and  all the 

returns of Alla Siva Reddy and family were filed before conducting the 

search u/s 139(1). In respect of investments of Manideep for                                     

Rs. 22,05,000/- and Sri T.V.S.Ramesh for Rs.37,88,000/-, the AO treated the 

investment as unexplained and made the  addition u/s 68 of the Act.  The 

AO has issued letter to the assessee company requesting to produce 11 

Directors including Chadella Manideep and TVS Ramesh Babu to examine 

the identity and genuineness of the transactions.  Out of the 11 directors 

requested to be produced, the assessee failed to produce                                        
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Sri P.Venkateswarlu, Smt.Sakala Sujatha, Sri Dileep Tiriveehula and Sri 

Subrahmanyam Yakkala for examination.  Therefore, the AO made 

investment of following investors aggregating to Rs.2,38,17,377/- as 

unexplained investment u/s 68 of the Act as per the details given below : 

Sl. Name Investment (Rs.) 
i. Sri P.Venkateswarlu 31,50,000 
ii. Smt.Sakala Sujatha 49,70,764 
iii. Sri Dileep Tiriveehula 51 91,567 
iv. Sri Subrahmanyam Yakkala 20,70,815 
v. Sri Venkata Subba Rao Yakkala 24,41,231 
vi. Sri Chedella Manideep 22,05,000 
vii. Sri T.V.S.Ramesh Babu 37,88,000 

 
 

7. Aggrieved by the order of the AO, the assessee went on appeal before 

the CIT(A) and the Ld.CIT(A) deleted the addition made by the AO 

observing that the co owners have made the investment in construction of 

the building from Financial Year 2010-11 to 2014-15 which is relevant 

period for the asst. year under consideration. The Ld.CIT(A) further 

observed that the investments made by all the co-owners during the 

assessment year under consideration was only Rs.51,80,256/- which is 

relevant for the impugned assessment year.  The year-wise breakup of the 

investments made by the co-owners was furnished by the Ld.CIT(A) in para 

No.4.1 of page No.4 which reads as under : 

TAXPUNDIT.O
RG



10 
 

I.T.A. No.247/Viz/2019 and  248/Viz/2019 
and CO Nos.76/Viz/2019 and 77/Viz/2019, A.Y.2015-16 and 2016-17 

M/s Siva City Centre Pvt. Ltd. Guntur  
 
 
 

(i) Year wise break-up of Investments made by co-owners. 

Sl.No. Name of the Director 

Investment 
in land-1 

(F.Y.2010-
11 

Investment 
in land-2 

(F.Y.2012-
13 

Investment 
in 

constructio
n (F.Y.2013-

14 

Investment 
in 

construction 
(F.Y.2014-15 

Total 
Investment 

A.Y.2011-12 A.Y.2013-14 A.Y.2014-15 A.Y.2015-16  
1. Alla Rajya Lakshmi 4703335 2346923 2923614 600432 10574304 
2. Alla Siddhartha 4703335 2346923 0 824742 7875000 
3. Alla Siva Reddy 4703335 2346923 6366561 1428234 14845053 
4. Alla Nagarjuna 4703335 2346923 3353158 600444 11003850 
5. Chadella Manideep 1317075 657356 200000 30569 2205000 
6. K.Kiran Kumar 1128950 563493 0 97557 1890000 
7. Potti Venkateswarlu 1881450 938948 0 329602 3150000 
8. Sakala Sujatha 2257700 1126678 1586386 0 4970764 
9. S.Venkateswara Rao 2445825 1220546 1718584 599943 5984898 
10. T.V.S.Ramesh Babu 2257700 1126678 395622 0 3780000 
11. Tiruveedula Dileep 2257700 1126678 1608872 198317 5191567 
12. Tiruveedula Pradeep 2445825 1220546 1700000 0 5366371 
13. Y.Srinivasa Rao 940825 469626 660364 0 2070815 
14. Y.Subrahmanyam 940825 469626 660364 0 2070815 
15. YV Subba Rao 940825 469626 660364 370416 2441231 
 Total 37628030 18777493 21833889 5180256 83419668 

 
(ii) Year-wise break up of investments made by Alla Siva Reddy & family 
members : 
 

Sl.No. Name of the person 
F.Y.2013-14 

(in Rs.) 
F.Y.2014-15  

(in Rs.) 
Total  

(in Rs.) 
1. Alla R jya Lakshmi 0 5,00,000 5,00,000 
2. Alla Siddhartha 0 5,00,000 5,00,000 
3. Alla Siva Reddy 14,87,500 5,00,000 19,87,500 
4. Alla Nagarjuna Reddy 14,87,500 5,00,000 19,87,500 
5. M/s Siva Constructions 0 24,00,000 24,00,000 
6. Total 23,75,000 44,00,000 73,75,000 

 

7.1. The details of repayment made by the company and the allotment of 

shares in lieu of the transfer of land and building was also furnished in page 

No.5 of the order of the Ld.CIT(A) as under : 
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Sl.No. Name of the Director 
Total 

Investment 
Re-payment of 

Investment 
Shares 

1. Alla Rajya Lakshmi 10574304 (-)26,99,304 78,75,000 
2. Alla Siddhartha 7875000 0 78,75,000 
3. Alla Siva Reddy 14845053 (-)69,70,053 78,75,000 
4. Alla Nagarjuna 11003850 (-)31,28,850 78,75,000 
5. Chadella Manideep 2205000 0 22,05,000 
6. K.Kiran Kumar 1890000 0 18,90,000 
7. Potti Venkateswarlu 3150000 0 31,50,000 
8. Sakala Sujatha 4970764 0 37,80,000 
9. S.Venkateswara Rao 5984898 (-)30,80,662 40,95,000 

10. T.V.S.Ramesh Babu 3780000 0 37,80,000 
11. Tiruveedula Dileep 5191567 0 37,80,000 
12. Tiruveedula Pradeep 5366371 (-)26,82,938 40,95,000 
13. Y.Srinivasa Rao 2070815 0 15,75,000 
14. Y.Subrahmanyam 2070815 0 15,75,000 
15. YV Subba Rao 2441231 (-)18,57,861 15,75,000 

 Total 83419668 (-)204,19,668 630,00,000 

 

7.2. The Ld.CIT(A) observed that the investment of co-owners was 

transferred to the assessee company in lieu of which the company had 

allotted the shares and there was no infusion of cash into the assessee 

company. Since the assessee had allotted the shares in lieu of cost of land 

and the amount was already spent on construction, there is no cash 

transaction involved in allotment of shares and the allotment of shares by 

the way of conversion cannot be treated as unexplained cash credit u/s 68 

of the Act.  The Ld.CIT(A) relied on the decision of V.R.Global Energy of 

Hon’ble Madras High Court (2018) 407 ITR 0145 (Mad). Accordingly, the 

Ld.CIT(A) deleted the addition made by the AO and allowed the appeal of 

the assessee.  
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8. Aggrieved by the order of the Ld.CIT(A), the revenue has filed 

appeals for the A.Y.2015-16 and 2016-17 and the assessee filed the cross 

objections supporting the order of the Ld.CIT(A).  

 

9. During the appeal hearing, the Ld.DR relied on the orders of the AO 

and the Ld.AR relied on the orders of the Ld.CIT(A). 

 

10. We have heard both the parties and perused the material placed on 

record.  Precisely, the issue is related to the sources for share capital of 

Rs.6,30,00,000/- allotted by the company to the co owners consisting of 

Alla Rajyalakshmi and 14 others. As per the material available, the 

promoters have constructed the building during the Financial Year 2010-

11 to 2014-15.  During the assessment proceedings, the assessee has 

submitted the details before the AO and also produced the directors before 

the AO except 4 directors i.e. P.Venkateswarlu and 3 others as per the 

details furnished. Therefore, in a nut shell, the assessee company has 

produced all the directors except 4 mentioned in the assessment order and 

furnished the details of investment as well as the income tax assessment 

details of the directors which clearly establishes that the co-owners have 

invested the amounts for acquiring the land and construction of the 

TAXPUNDIT.O
RG



13 
 

I.T.A. No.247/Viz/2019 and  248/Viz/2019 
and CO Nos.76/Viz/2019 and 77/Viz/2019, A.Y.2015-16 and 2016-17 

M/s Siva City Centre Pvt. Ltd. Guntur  
 
 
 

building and the same was explained in the hands of the directors of the 

company.  The Directors have filed the returns of income and explained the 

sources for acquiring the land and construction of the building in their 

individual returns.  The said land and building was constructed in the 

earlier years and transferred to the assessee company. In lieu of the 

transfer of land and building, the assessee company has settled the 

consideration partly in the form of cash and partly in the form of kind i.e. 

by transfer of shares.  Therefore, there is no infusion of cash in the 

company for which the source required to be explained.  The land and 

building was received from the promoters of the company and settled the 

dues payable to the directors in the form of cash and allotment of shares.  

The source for the investment in land and construction of the building was 

explained in the individual hands of the directors which was assessed to tax 

in their individual hands.  Therefore, there is no case for explanation of the 

source again in the hands of the company.  The company has not made 

allotment of shares from the unexplained sources.  There was no credit in 

the company which remained unexplained.  The issue regarding the 

settlement of pre existing liability was considered by Hon’ble Madras High 
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Court in the case of V.R.Global Energy (P) Ltd. Vs. ITO, wherein the Hon’ble 

Madras High Court held as under : 

“24. The question of whether the learned Tribunal erred in confirming the 
valuation of shares allotted in settlement of the pre-existing liability taxable 
as unexplained cash credit, does not involve any question of law, far less any 
substantial question of law.” 

 

10.1. While supporting the order of the AO, the Ld.DR argued that the 

credit worthiness of the directors was not established and the burden is on 

the assessee to prove the sources and responding to the argument of the 

Ld.AR, the Ld.DR submitted that there was no pre existing liability in this 

case, hence, the case law relied upon by the Ld.CIT(A) is not applicable. 

There is no dispute that the co-owners have acquired the land and 

constructed the building which was transferred to the company.  On 

transfer of the land and building, the company is obliged to make the 

payment towards the cost of land and building to the owners.  The 

company is permitted to make the payment either in cash or in kind.  The 

company preferred to make the payment partly in cash and partly in kind 

i.e. allotment of shares.  Thus the transfer of land along with the 

construction of the building created liability on the part of the company to 

make the payment of consideration in lieu of transfer land and building. 
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The same has taken the character of the pre-existing liability, hence, the 

argument of the Ld.DR is untenable.  

  

10.2. Section 68 allows the assessing officer to make the addition of 

unexplained cash credit.  As per section 68, the sum should be credited in 

the books of accounts of the assessee and the source of which remained 

unexplained.  In the instant case, land and building was constructed by the 

co-owners and the same was transferred.  Thus, there is no credit for which 

the source was remained unexplained. Since  the assessee has furnished all 

the details of the co-owners with confirmation letters, income tax 

assessment particulars and produced all the directors except 4 mentioned 

in the assessment order, the burden of the assessee got discharged and 

shifted to the AO.  The AO has not conducted the enquiries, did not give any 

finding that the company infused cash credits in the books and made the 

investments from unexplained sources.  In the instant case, since all the 

promoter directors / co-owners are assessed to tax, explained the sources 

for investment in land and building in their hands, there is no case for 

making addition u/s 68 of the Act  in the hands of the company and if at all 

any unexplained investment remained, the same required to be examined 

in the hands of individual share holders / co-owners in the respective 
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assessment years of investment. Thus the case law relied upon by the 

Ld.CIT(A) is squarely applicable in this case.  Hence, we uphold the order of 

the Ld.CIT(A) and dismiss the appeal of the revenue on this ground. 

 

11. The next issue in this appeal in ground No.3a to 3c is related to the 

validity of valuation report and the assessment made by the AO on the 

basis of the report of Departmental Valuation Officer (DVO). During the 

assessment proceedings, it is observed that the AO referred the cost of 

construction of the building to the DVO on 12.09.2017 and   the DVO has 

submitted the report on 30.05.2018 determining the cost of construction at 

Rs.19,84,03,000/-. Copy of the valuation report was furnished to the 

assessee and the assessee was asked to explain why the difference amount 

in the cost of construction should not be brought to tax u/s 69 of the Act as 

unexplained investment.  In response to the notice issued by the AO, the 

assessee filed objection stating that the DVO required to submit the report 

within six months from the end of the month in which the reference was 

made and in the instant case,  the DVO had submitted the report on 

30.05.2015 which is beyond the limitation period provided in the Act, thus 

argued that the report was time barred and the same required to be treated 

as invalid and the AO is not permitted to make the additions on the basis of 
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invalid valuation report.  The assessee further stated that the cost of 

construction declared was Rs.16,62,70,878/- before the DVO  which the 

DVO had endorsed in his report and requested to allow the rebate for rate 

difference @20%, 15% for self supervision and 5% for cost reduction on 

availing bank loan.  The AO  rejected the objections of the assessee and 

justified the time limit available for completion of assessment stating that 

the assessment order is passed within permissible time limit allowed under 

the Act. The AO also  rejected the request of the assessee to allow the 

rebate for rate difference, self supervision and cost reduction for availing 

the  bank loan stating that the DVO had already considered the same in the 

valuation report.  The AO worked out the year-wise cost of construction 

accounted in the books of accounts in para No.7.5 of the assessment order 

which reads as under : 

S.No. 
Financial 

Year 

Cost of 
construction 

as per the 
DVO (Rs.) 

Cost of 
construction as 
per the books 
of accounts of 
the assessee 

(Rs.) 

Difference 
(Rs.) 

1. 2012-13 38,01,059 31,85,463 6,15,596 
2. 2013-14 321,75,119 269,64,236 52,10,883 
3. 2014-15 409,62,680 295,92,573 113,70,107 

4. 
Total till the 

date of 
769,38,858 

 
597,42,272 

171,96,586 
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incorporation  
5. 2015-16 556,28,379 4,23,04,671 133,23,708 
6. 2016-17 612,00,089 4,79,33,765 132,66,324 
7. 2017-18 46,35,674 39,49,707 6,85,967 
8 Total 19,84,03,000 15,39,30,415 444,72,585 

 

11.1. The AO worked out the difference in cost of construction at 

Rs.4,44,72,585/- from 2012-13 to 2017-18 i.e. from the commencement  of 

construction of the building till the completion of building and at 

Rs.1,71,96,586/- (i.e Financial Year 2012-13 to 2014-15) and brought to 

tax the sum of Rs.1,71,96,586/- for the impugned assessment year. 

 

12.2. This issue of unexplained investment in cost of construction  is 

involved for the A.Y. 2015-16 and 2016-17.  The AO made the addition of 

Rs.1,33,23,708/- for the A Y.2016-17. 

 

12. Against the order of the AO, the assessee went on appeal before the 

CIT(A) and the Ld.CIT(A) deleted the addition made by the AO holding that 

the AO is not permitted to make the addition on the basis of valuation 

report which barred by limitation.  On merits, the Ld.CIT(A)  directed the 

AO to allow the rate difference of 15% of CPWD rates, local rates and also 

directed the AO to allow 15% reduction on account of self supervision 

instead of 7.5% allowed by the DVO. 
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13. Against the order of the Ld.CIT(A), the revenue filed appeal and the 

assessee filed cross objection supporting the order of the Ld.CIT(A). The 

Ld.DR relied on the orders of the AO and the Ld.AR relied on the orders of 

the Ld.CIT(A). 

 

14. We have heard both the parties and perused the material placed on 

record.  In the instant case, the AO referred the cost of construction to  DVO 

on 12.09.2017 and the DVO has submitted the report on 14.06.2018.  The 

time limit available for the DVO to submit the report is six months from the 

end of the month in which the reference is made, which got expired on 

31.03.2017 and clearly establishes that the DVO has submitted the report 

beyond the time limit available in the act.  The Ld.CIT(A) held that the 

report submitted by the DVO is non-est in law and has no value in the eyes 

of the law.  Accordingly deleted the addition made by the AO.  For the sake 

of clarity and convenience, we extract para No.5.2.1 of the Ld.CIT(A) which 

reads as under : 

“5.2.1. The first issue raised by the appellant is that the report of DVO should have been 
submitted by DVO within 6 months from the end of the month in which reference is made 
by the Assessing Officer. The reference was made by the Assessing Officer on 12.09.2017 
and the report of DVO should have been submitted by 31.03.2018. The report was 
submitted by DVO on 30.05.2018. The issue was raised by the appellant before the 
Assessing Officer also. The Assessing Officer discussed the issue in the order at pare 7.3 of 
the order. The Assessing Officer instead of discussing the issue raised by the appellant 

TAXPUNDIT.O
RG



20 
 

I.T.A. No.247/Viz/2019 and  248/Viz/2019 
and CO Nos.76/Viz/2019 and 77/Viz/2019, A.Y.2015-16 and 2016-17 

M/s Siva City Centre Pvt. Ltd. Guntur  
 
 
 

concluded that the order passed by the Assessing Office is not barred by the Limitation. 
The issue raised by the appellant regarding validity of DVO report which is submitted 
beyond the time allowed is not adjudicated. The amended provision of Sec. 142A is as 
under: 

"The Valuation Officer shall send a copy of the report of the estimate made under 
sub-section (4) or sub-section (5), as the case may be, to the Assessing Officer and 
the assessee, within a period of six months from the end of the month in which a 
reference is made under sub-section (1)." 

The provision stipulates that the DVO shall submit report within 6 months, 
even if the assessee does not co-operate. The DVO is supposed to give best judgement 
report. In this case the basic fact is that report was sought is September, 2017 and 
report was received in May, 2018 are not disputed. It is mentioned by the Assessing 
Officer in the order itself. That being the case, the report of DVO is clearly not 
submitted within the stipulated time. The report submitted by DVO is non-est and will 
have no value in the eyes of Law. The same cannot be relied upon/considered 
Assessing Officer to frame the order. Accordingly, the action of Assessing Officer in 
relying on the report cannot be upheld. Consequently, the addition de based solely on 
the above report is deleted. The Grounds raised at 9 to 11 are treated as allowed.” 

 

14.1. There is no dispute that the report was submitted belatedly by the 

DVO. As per section 142A, the DVO required to submit the report within a 

period of six months.  Even if the assessee is not cooperative, the DVO is 

permitted to make the best judgment estimation and submit the report as 

per the provisions of the act.  The Act has considered the eventuality of non 

cooperation of the assessee and given powers to the DVO to submit the 

report on best judgement. Hence the DVO is not permitted to take shelter 

under non cooperation and to submit the report belatedly.  The Act did not 

give any extension of time limit for submission of the report beyond the 

time limit allowed in the Act.  Therefore, it is obligatory on the part of the 
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DVO to submit the report within time permissible in the Act.  If the DVO 

does not submit the report within the time limit permissible in the Act, the 

AO is also permitted to make best judgement assessment u/s 144 of the 

Act.  Though the assessee raised objection before the AO, the AO ignored 

the objection raised by the assessee and discussed the issue of time limit 

available for completion of assessment and justified the assessment 

without considering the actual objection raised by the assessee. Since there 

is no extension of time for submission of report is allowed under the Act 

and no concession was made available to the DVO for non cooperation of 

the assessee, the report submitted by the DVO beyond the time limit is 

invalid and is to be treated as non-est. The Ld.CIT(A) rightly held that the 

report of the DVO cannot be relied upon or considered by the AO to frame 

the assessment u/s 143(3). In the grounds of appeal,  though the 

department contended that  AO has not fully relied upon the DVO's 

Valuation report and taken as a guidance, it is found from the order of the 

AO that the assessment was framed on the basis of the DVO’s report. This 

fact is evidenced from para no 7.5 of the order of the AO. For the sake of 

clarity we extract para No.7.5 of the order of the AO which reads as under: 
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S.No. 
Financial 

Year 

Cost of 
construction 

as per the 
DVO (Rs.) 

Cost of 
construction 

as per the 
books of 

accounts of 
the assessee 

(Rs.) 

Difference 
(Rs.) 

1. 2012-13 38,01,059 31,85,463 6,15,596 
2. 2013-14 321,75,119 269,64,236 52,10,883 
3. 2014-15 409,62,680 295,92 573 113,70,107 

4. 
Total till the 

date of 
incorporation 

769,38,858 
 

597,42 272 
 

171,96,586 

5. 2015-16 556,28,379 4,23,04,671 133,23,708 
6. 2016-17 612,00,089 4,79,33,765 132,66,324 
7. 2017-18 46,35,674 39,49,707 6,85,967 
8 Total 19,84,03,000 15,39,30,415 444,72,585 

 

From plain reading of the assessment order it evidenced that the AO 

has made the addition purely relying on the DVO’s report. Since the report 

of the DVO is non-est the assessment made on the basis of invalid report is 

unsustainable. Accordingly, we uphold the order of the Ld.CIT(A) and 

dismiss the appeal of the revenue. 

 

15. The next issue raised by the department in Ground No.3d to 4 are 

related to allowance granted y the Ld.CIT(A) on account of self-supervision 

and the rate difference.  The objection of the department is that the 

Ld.CIT(A) has taken inconsistent stand with regard to validity of the report 
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and the concessions granted to the assessee on the same report relating to 

rate difference and self supervision.  The department is of the view that the 

Ld.CIT(A), having held that the valuation report is non-est, there is no 

reason for giving further deductions on the estimation of valuation made 

by the DVO.  During the appeal hearing, the Ld.DR argued that once the 

Ld.CIT(A) treats the report as non-est, there is no reason for allowing 

deductions of the rate difference and the self supervision and the action of 

the Ld.CIT(A) is contrary. 

 

16. On the other hand, the Ld.AR argued that the Ld.CIT(A) has decided 

the issue both on technical grounds as well as on merits, hence, there is no 

reason to interfere with the order of the Ld.CIT(A). 

 

17. We have heard both the parties and perused the material placed on 

record.  Before the Ld.CIT(A), the assessee has challenged the order of the 

AO on validity of the DVO’s report as well as requested for deductions with 

regard to CPWD rates for self supervision and also reduction on bank loans 

as alternate grounds without conceding  the validity of the assessment.  The 

Ld.CIT(A) is bound to dispose off all the grounds raised by the assessee.  

Thus, the Ld.CIT(A) rightly adjudicated the grounds raised by the assessee 
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both on validity of assessment made on invalid valuation report and also on 

rebates requested by the assessee.  Thus we do not find any error in the 

order of the Ld.CIT(A) in adjudicating the alternate grounds.  In this regard, 

we confine ourselves in holding that the Ld.CIT(A) is right in  adjudicating 

the alternate grounds, but we are not going into merits of the order of the 

Ld.CIT(A) with regard to allowances granted by the Ld CIT(A) in respect of 

rebate for rate differences, savings for self supervision etc. and the said 

issues are kept open. 

 

18.  Since we have held that the additions made on the basis of invalid 

report are unsustainable, we uphold the order of the Ld.CIT(A) and dismiss 

the appeals of the revenue. Therefore, we consider it is not necessary to 

adjudicate the grounds raised by the revenue with regard to allowances 

granted by the Ld.CIT(A) in respect of rate differences and self supervision. 

 

19.  Since we have dismissed the appeals of the revenue the assessee’s 

cross objections supporting the order of the Ld.CIT(A) becomes                                    

infructuous, hence dismissed.  

 

20. In the result, appeals of the revenue and the cross objections of the 

assessee are dismissed.       
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Order pronounced in the open court on   6th September, 2019.  
 
 
 
 

       Sd/-       Sd/-  
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