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ORDER 

 
Shri S.S. Godara, JM: 

 

1. This assessee’s appeal  for assessment year 2010-11 arises against the Principal CIT, 

Central-1, Kolkata’s o der dated 30-08-2018 revising the regular assessment/re-

assessment  framed  in its case on 30.11.2017 thereby directing the Assessing Officer to 

frame afresh assessment, exercising revision jurisdiction in proceeding u/s. 263 of the  

Income-tax Act, 1961 ( in short ‘Act’).   

 Heard both the parties. Case file perused. 

2.    We start with basic relevant facts. This assessee is a non-banking finance 

company “NBFC” in short. It  carries  out investments and trading in shares as well. 

The assessee its return declaring total income of Rs.1,01,260/- on 28-09-2010. The same 

stood summarily  processed. 
 

3. The assessment/re-assessment order dated 30-11-2017 forming subject matter. 

The impugned 263  proceedings reveals that the department had carried out  a search 

dated 25-08-2015 in M/s. Ghanshyam Sarda Group of cases. It  noticed therein  that 
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Shri Gopal Sarda had  controlled and managed the assessee NBFC. The assessee had 

raised total share capital of Rs. 5 crores during the relevant previous year. One Shri 

Suresh Kumar Pansukha’s  got recorded his statement during the course of the said 

search admitting himself to be  an entry operator controlling and managing  a number of 

shell/jamakharchi companies.  He further deposed  that has companies M/s. P.R Niryat 

Pvt. Ltd,  Suman Vanijya Pvt. Ltd and Urch Traders Pvt. Ltd. Had  invested in shares of 

M/s Nillampathy Tracon Pvt. Ltd & M/s. Rozelle Sales & Services P.Ltd . The 

Assessing Officer noticed in this factual backdrop that one of assessee’s  (seventeen) 

shares subscriber was M/s Urch Traders P.Ltd. He, therefore, framed reasons   to before 

us  this back drop of facts that the assessee company  had ploughed back unaccounted 

income as share capital thereby giving rise an instance of  the taxable income having 

escaped assessment. He set into  to motion section 148/147 proceedings vide  re-

opening notice served on the assessee on 30.03.2017  

 

4. Case file suggests that  the assessee filed its return on 20.04.2017 in response to 

section 148 notice. The Assessing Officer  then issued section 133(6) notice to all of the 

assessee’s  subscriber companies. Thirteen out of said  seventeen  investors replied  to 

his notice. His notices issued to  M/s. Sumangal Developers P.Ltd., Nice Commotrade 

P.Ltd, Urch Traders P.Ltd and Dream Goods P.Ltd., which came back unserved with 

remark “Left “.. The Assessing Office then called for the assessee to file their fresh 

addresses.  He again issued notices  to all of four of them. Three of the  said investors 

except M/s. Urch Traders P. Ltd filed  replies.   

 

5. The Assessing Officer found during the course of reassessment that the assessee 

had received a sum of Rs.55 lakhs as share capital subscription from M/s. Urch Traders 

P.Ltd. The assessee in turn could not produce the said investor party. The Assessing 

Officer quoted the all the foregoing facts  to conclude that assessee’s share capital 

coming from M/s. Urch Traders P.Ltd was in fact its unaccounted income routed 

TAXPUNDIT.O
RG



3 
  ITA No. 2030/Kol/2018 A.Y 2010-11 

M/s. Rozelle Sales & Services P.Ltd.   
 

  

3 
 

 

through  a shell/jamakharchi entity  whose genuineness and credit worthiness had not 

been proved. He therefore treated the above stated share capital subscription of Rs. 55 

lakhs   as unexplained cash credit u/s. 68 of the Act.  

 

6. Case file  reveals that the PCIT sought to revise the above re-assessment on the 

ground that the same  was  erroneous causing prejudice interest of the Revenue. He took 

note of entire factual backdrop  observed that assessee’s investors had either  no income 

or very nominal income(s)  in their returns as the against respective investments made in 

its share capital. And that the Assessing Officer had made no further enquiry as to how  

these companies  had invested heavy amounts. The PCIT further alleged that the 

Assessing Officer had  accepted assessee company’s share application subscription 

without physical verification by way of a full enquiry despite the fact  that they had not 

existed  on the given addresses for carrying out their business activities. The PCIT has 

accordingly revised the impugned re-ass ssment as follows:- 

“5. Considering the above decision of Hon'ble I TAT, Kolkata, Bench-B 
which is also  jurisdictional tribunal, I find that the case of the present 
assessee is a fit case for revision  u/s.263 because in its case also, the AO 
has made inadequate enquiry to verify the genuineness  of share capital 
despite the premium in this case being much more higher i.e.,Rs.490/- per  
share as compared to Rs.190/- per share in case of Subhlakshmi Vanijya 
Pvt. Ltd (supra) and  that too, such a high premium has been paid by all the 
17(seventeen) companies despite the  fact that the assessee company is 
incurring losses. Despite there being a clear finding by the  search team 
that all the shareholder companies are paper/jamakharchi companies, the 
AO has  only relied upon making of verification by issuing notices 
u/s.133(6} and not making any field  enquiry to ascertain genuineness of 
these shareholder companies. The pattern to provide  funds by these 
paper/jarmakharchi companies is similar to what has been analyzed by the  
vs. Commissioner of Income Tax-1, Kolkata (supra) because ali these 
shareholder companies do not have any significant  source of income but 
they have made investment of huge amount of money in share capital of  the 
assessee company only by circulation of capital from one company to 
another company.  
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Before accepting the amount of RsAA5 crore as genuine investment in 
share capital of the assessee company by 16(sixteen) companies out of 
17(seventeen} companies being  paper/jamakharchi companies, the AO has 
only relied upon the reply submitted in response to  notice u/s.133(6) and 
did not verify the correctness of the reply by making field enquiries and  
hence, his acceptance of genuineness of transaction of subscription of share 
capital remained in  dark cloud because of inadequate enquiry made by 
him. Such inadequate enquiry made by him  is as good as 'no enquiry' 
making the order passed by him as erroneous and prejudicial to the  
interests of revenue as held by the Hon'ble ITAT, Kolkata, Bench-B in the 
case of Subhlakshmi Vanijya Pvt. Ltd. vs. Commissioner of Income Tax-L, 
Kolkata (supra). As per Explanation 2 of  section 263 also, any order in the 
opinion of the Pr. Commissioner, if passed without making  enquiries or 
verification which should have been made, such order shall be deemed to 
be  erroneous in so far as it is prejudicial to the interests of revenue as 
provided in Clause (a) of  Explanation 2  Therefore, I found that the order 
passed by the ACIT, Central Circle-l(l), Kolkata  u/s.147/143(3) of the 
Income Tax Act, 1961 for A.Yr.2010 11 dated 30/11/2017 is erroneous in 
so far it is prejudicial to the interests of revenue and hence, this order is 
required to be revised  as per the provision of section 263.  

 
6. In view of my above finding, before passing revisionary order u/w.263 of 
the Act, a notice dated 26/28.06.2018 has been issued to the assessee 
company calling for its explanation  as to why the assessment order passed 
u/s.147/143(3) dated 30/11/2017 for A.Y.2010-11  should not be revised as 
per the provision of section 263 to determine the correct taxable  income of 
the assessee company after examining the genuineness of share capital of 
Rs. 4 45 crore (including premium) subscribed through 16(sixteen) 
companies (except RS.55 lakh shown  in the name of 17th company, M/s. 
Urch Traders Pvt. Ltd., that is already held by the AO as  unexplained and 
added to the income of the assessee).   

 
7. In response to my above notice, Sri S. M. Surana, Advocate, hereinafter 
referred as Ld.  AR filed a letter dated 10.08.2018 on behalf of the assessee 
and the same is reproduced as  under :-  

 
“It is  submitted that the return for the aforesaid year was filed on 
28.09.2n10 by the assessee which was processed under sec.143(1).  

 
Subsequently however the assessment was reopened u/s.147 on the basis of  
some search which was conducted in Ghanshyam Sarda Group. In response 
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to the said  notice the assessee filed the return. The Ld. AO took up the 
assessment for scrutiny. In  the course of scrutiny proceedings the Ld. AO 
specifically called the details of share  capital raised by the assessee. The 
assessee duly filed all the evidences including  acknowledgement of filing of 
the return by the shareholders, their Audited Profit and  Loss Account and 
Balance sheet their bank statements, the source of investment made  by 
them, the details of registration of shareholder companies with the registrar 
of  companies, the evidence of existence of the companies at the given 
address and copy of  PAN and the particulars and details of the directors. 
The AO issued notice  u/s.131/133(6) to the shareholders and examined the 
same thoroughly. It is only  thereafter that the AQ found that the sum of 
Rs.55 lakhs being share capital received  from Urch T aders was not 
explained by the assessee. Therefore, the Ld. AO added back  the said 
amount as income: The assessee has already filed an appeal before the Ld.  
CIT( A) on 11/12/2017.  

 
In the back ground of the aforesaid facts it is submitted as under,'  

 
It is firstly submitted that the reopening of the assessment u/s.148 itself was 
bad  in law. It is apparent from the reasons recorded that the Ld. AO 
reopened the  assessment by replying on the uncorroborated information 
while reopening the  assessment without application of mind. If your 
honour will kindly go through the major  portion of the 1st page of the 
reasons recorded it is apparent that the AO was of the  opinion that the 
premium charged by the Co. for issue of the shares was unjustified. It  
further appears that the Ld. AO relied on the information with regard to the 
statement  of some Suresh Kumar Pransukha but who recorded the 
statement is not spelt out in the  reasons recorded. In fact such statement 
was not on record of the AO nor such alleged  statement was looked into by 
the AO. It a/so appears that the Ld. AO simply drawn  inference that the 
income of the group was brought back in the guise of share capital which 
as per the AO was prearranged tailor make and accommodation entry. This 
also  shows that it is not the case of the AO that the aforesaid amount was 
escaped income of the assessee. Section 147 clearly postulates that 
assessment can be reopened only if the  income of the assessee has escaped 
assessment  and for such purpose the AO should  have form a reasonable 
belief on the basis of tangible material. It is  apparent  that   neither there 
was reasonable belief nor there was any whisper. that income of the  
assessee has escaped assessment. If the income of the group (meaning 
Ghanshyam  Sarda Group as mentioned in the reasons recorded) then the 
assessment of the assessee  con not be reopened. When the assessment 
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reopened itself is bad in law then in that  case the proceedings u/s.263 
arising out of a bad assessment is also bad in law. In view of the above the 
proceedings please be dropped.  

 
It further appears from the show cause notice u/s.263 that it is admitted fact 
that the AO conducted requisite enquiry and after making proper enquiries 
also concluded that the contribution of share capital received from M/s. 
Urch Traders Pvt.  Ltd. was not  explained. This conclusively suggest that 
the Ld. AO fully applied his mind to all the  details and documents filed 
made proper enquiry by issuing summons and took a logical  and judicial 
decision. Simply because the Ld. Pr. CIT was of the opinion that the 
enquiry  was not conducted in the manner contemplated by the Ld. Pr. CIT 
assessment cannot be  cancelled. It appears that your honour have relied 
on the decision in the case of  Subhluxmy Vanijya Pvt. Ltd., but in that case 
no enquiry was made by the AO at all, the assessee was completed in post 
haste and the said company was considered as not a  genuine company. 
The finding was that no enquiry was made at all. The facts of the  assessee's 
case are altogether different. The assessee company is doing huge business,  
the turnover of which is more than 7 crores. The existence of the company 
and its  business is not doubted or disputed. The capital of the company is 
is 78 lakhs whereas  the serve and surplus is over Rs.6.44 crores. This 
shows the creditworthiness of the  assessee company.  

 
It is also submitted that in the notice u/s.263 there is no finding that 

the  shareholder companies were not existing on the roll of the department 
or that they are  not regularly filing their Income Tax Returns or return 
before the ROC  It appears that  your honour have not looked into the 
assessment records. All the details and enquiries  made by the AO in 
respect of share capital are on record. Therefore, provisions of  sec.263 
cannot be applied on mere subjective satisfaction. It may be submitted that  
there is nothing on record that the companies from whom the share capital 
was raised  are not genuine companies.  

 
In view of the above the proceedings u/s.263 proposing revision of the  
assessment may please be dropped. “  

 
8. I have considered the above submission of the Ld. AR filed  on behalf of 
the  assessee. The first argument of the Ld. AR is that when the assessment 
reopened itself is bad in  law then in that case the proceeding U/S.2b3 
arising out of a bad assessment is also bad in law.  This argument of the 
Ld. AR is not legally correct.  Proceeding u/s.263 is started against  any   
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order passed under the Income Tax Act., 1961, which exists on the date, 
when proceeding u/s.263 is started against that order in case that order is 
found to be erroneous and prejudicial to the interest of revenue. 
Examination of the validity of the said order does not come under  the 
purview of section 263. Reopening of the proceeding y/s.147 and passing of 
the  subsequent order u/s.147/143(3) may be subject matter of appeal. Till 
passing of this order,  no appellate order has been passed against the 
assessment order under consideration in this  order, holding reopening 
u/s.147 and passing of subsequent order u/s.147/143(3) as bad in law.  
Therefore, the argument taken by the Ld. AR on the validity of proceeding 
u/s.263 against the  assessment order u/s.147/143(3) dated 30/11/2017 
terming it as bad in law, is rejected and  hold that the said assessment 
order being a valid order as on the date, the same can be revised  u/s. 263.  
The second objection of the Ld. AR that I have de ided to take revisionary 
action only on  the basis of my subjective satisfaction is also not correct. 
His contention that the AO had made  all the enquiries to ascertain 
genuineness of share capital and all the details and enquiries made  by the 
AO in respect of share capital are on record is also not correct. He has 
also referred to summons issued by the AO for examining share holders but 
this fact is also not correct. I have  already discussed in detail from para 2 
to 5 about proper and comprehensive enquiries not  made by the AO to 
ascertain the genuineness of share capital by verifying all the three  
conditions of section 68  As per Explanations 2, if, in the opinion of the 
Principal Commissioner, an order is passed without making enquiries or 
verification, which should have been made, such order shall be deemed to 
be erroneous in so far as it is prejudicial to the interest of  revenue.. My 
satisfaction on proper enquiry not made by the AO is not subjective but 
based on  those enquiries that should have been made by the AO but has 
not been made as discussed in para 2 of this order. The issue, whether 
inadequate inquiry conducted by the Assessing Officer  empowers the 
Commissioner to revise the assessment order, has been quite exhaustively 
dealt  with in the order of ITAT, Kolkata in case of M/s. Subhlokshmi 
Vanijya Pvt. Ltd.(supra), holding  that if the AO simply gathers documents 
and keep them on record, then such nominal enquiry  falls within the 
overall category of 'no enquiry'. It is also wrong on part of the Ld. AR to 
say that in case of M/s. Subhlakshmi Vanijya Pvt. Ltd., no enquiry was 
made by the AO at all. In the case of M/s. Subhlakshmi Vanijya Pvt. Ltd. 
also, the Aa issued notices u/s.133(6)  but he  failed to comprehend the 
manner or logic behind issuing shares at such a high premium, nor to  
examine any of the Directors of the companies which were subscribers to 
share capital and he  simply accepted the replies given by all the 
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shareholders confirming making investment in  share capital of the 
assessee company and showing payment by cheque. Facts of this case and  
facts of M/s. Subhlakshmi Vanijya Pvt. Ltd. are almost similar. In case of 
M/s. Subhlakshmi  Vanijya Pvt. Ltd., r a high premium of Rs.190/- against 
the face value of Rs.l0/- was shown  despite there being no significant 
business of M/s. Subhlakshmi Vanijya Pvt. Ltd. at that time, when such high 
value of premium has been shown as charged by the assessee company. In 
the  instant case also, a high premium of Rs.490/-, substantially higher than 
what was in the case of  M/s. Subhlakshmi Vanijya Pvt. Ltd. has been 
shown as charged with no justification as the  assessee company is not in 
any profitable business having any significant presence in the  market that 
can command a high premium of Rs.490/- per share with a face value of 
Rs.l0/-.  Therefore, the decision of jurisdictional I TAT, Kolkata in case of 
M/s. Subhlakshmi Vanijya Pvt.  Ltd. (supra) will apply in case of this 
assessee also, and therefore, as held in the above cited  case, the order 
passed by the AO in this case also, is erroneous and prejudicial to the 
interest  of revenue because for passing of this assessment order, the AO 
had only relied upon the reply  submitted in response to notice u/s.133(6) 
and did not verify the correctness of the reply by  making field enquiries 
and hence, his acceptance of genuineness of transaction of subscription  of 
shares remained under dark cloud due to inadequate enquiry made by him 
and such  inadequate enquiry made by him is as good as no enquiry. In this 
regard, the Hon'ble ITAT,  Kolkata in the above cited case has very 
categorically held that the highly inadequate enquiry  conducted by the AO 
resulting in drawing incorrect assumption of facts, makes the orders  
erroneous and prejudicial to the interest of revenue.  
As regards the argument of Ld. AR raised on the basis of reasons recorded 
by the AO for  reopening of the assessment proceeding u/s.147 that if 
unaccounted income has been found to  be earned by a group as mentioned 
in the reasons recorded to be Ghanshyam Sarda Group, on  the basis of 
finding of search, then assessment proceeding of the assessee cannot be 
reopened  because in the opinion of the L.d. AR such income cannot be 
taxed in the hand of the assessee. 
Such argument of the Ld. AR also does not hold good because the present 
case is with respect to examination of genuineness of share capital of a 
private limited company. In case of Perm Castings (P) Ltd. -vs- CIT (2017) 
88 taxmann.com 189 (Allahabad), it has been held that in case of private 
limited company, subscription to share capital is made through private 
invitation and not through public document. Therefore, it was the assessee 
company itself that ought to have known the person/s it invited to subscribe 
to its share capital and hence, the assessee cannot hide behind the shell of a 
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corporate entity to feign ignorance of the real person who may have  
subscribed to its share capital. This is a special fact known only to the 
assessee who alone may have been aware of the real identity of such 
persons. Upon failure to disclose and establish the identity of such a 
person, an adverse inference and consequential addition had to be made in  
the hands of the assessee company itself under section 68 of the Act by 
disbelieving the cash credit entries found recorded in the books of the 
assessee being a private limited company. Therefore, in view of the above 
decision of the Allahabad High court, in case of a private  limited company, 
if genuineness of the share capital of a private limited company is not 
explained, necessary addition under section 68 of the Act is to be made in 
the income of that private limited company. Therefore, I reject this 
argument of Ld. AR also that the reopening of  assessment is bad in law 
only because of the reason that if share capital of an assessee  company is 
found unexplained, it cannot be said tha  income of the assessee has 
escaped assessment.  

 

9. After none of the arguments raised by the Ld. AR against the revision 
u/s.263 of the Act  of the assessment order passed u/s.143(3) dated 
30.11.2017 for A.Y.2011-12 found to be sustainable under law, all these 
arguments are rejected and I hold that the assessment order  passed 
u/s.143(3) dated 30.11.2017 for A.Y.2011-12 is erroneous in so far as it is 
prejudicial to  the interest of revenue to the extent of not examining the 
genuineness of share capital of the  assessee company subscribed in the 
name of 16 compani s as mentioned in the table on page  0.3 of this order 
except of M/s. Urch Traders Pvt. Ltd., which is already held as unexplained 
by  the AO and addition of RS.55 lakh has been made in assessment order 
dated 30.11.2017  holding this amount as unexplained cash credit in the 
hand of the assessee company u/s.68. Therefore, the above mentioned 
assessment order dated 30/11/2017 is set aside and restored to the file of 
the AO to the extent of examining the genuineness of share capital of  the 
assessee company subscribed by 16 (sixteen) companies other than M/s. 
Urch Traders   Pvt. Ltd. While ascertaining the genuineness of the share 
capital of the assessee company,  following enquiry/examination has to be 
made by the AO:  

 
(i) Physical existence of all the share-holder companies is to be enquired 
into by making field enquiry at the address registered with ROC.  

 
(ii) If on the above mentioned address, any shareholder company is not 
found, the assessee company should be given an opportunity to tell about 
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the latest  address of such shareholder company. If on latest address also, 
as told by the  assessee company, the shareholder company is not found or 
the assessee  company fails to give latest address, the assessee company 
should be asked to  establish the identity of such shareholder companies 
that are not found existing  on their address.  

 
(iii) For those shareholder companies that are found existing at their 
address,  enquiries should be made as to who are the persons who are 
looking after the  business and day to day affairs, such as administrative, 
accounts, audits etc. of  these companies. These persons along with 
directors of these companies should  be examined on oath u/s.131 of the 
Act. During examination of these persons,  books of account of these 
companies should also be called for and examined  while taking statements 
of these persons. This examination should be done in comprehensive 
manner in order to ascertain whether these companies are  running any 
genuine business to earn income to generate fund out of which,  investment 
in share capital fund of the assessee company has been made or they  have 
only facilitated in circulation of capital from one company to another  
without doing any worthwhile business activity and they have come 
together to facilitate in issuing of shares at such a huge premium of 
Rs.490/- per shares to  the assessee company 2S observed by the ITAT, 
Kolkata in case of M/s. Subhlakshmi Vanijya Pvt. Ltd.(supra). In case, 
these shareholder companies are  found to be having no worthwhile 
business and funds for investment in share  capital of the assessee came 
only through circulation of funds, the directors of  these companies should 
be questioned on rationale behind doing such  circulation of funds without 
any gain to their companies and appropriate  conclusion on 
creditworthiness of these shareholder companies should be drawn  after 
confronting of all the facts gathered by the AO on examination of all the  
persons connected with such share-holder companies including their 
directors.  

 
(iv) For ascertaining the genuineness of transaction involving investment in 
share  capital of the assessee company, the AO should first enquire from 
the assessee  company about the basis of fixing a premium of Rs.490/- per 
share and  justification for the same. Then, directors of the shareholder 
companies should  be examined to find out from them about the due 
diligence made by them on  making investment in the assessee company on 
such a huge premium and to   explain as to what were factors that they 
found favourable to assessee company,  which convinced them for making 
investment in assessee company at such huge   premium. Then, it should be 
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enquired whether any Board resolution was passed  by the shareholder 
companies for making investment in the Assessee Company  and the same 
was recorded in Minutes Book of these shareholder companies.  

 
(v) After ascertaining all the above facts and confronting to the assessee 
company, appropriate decision is to be taken by the AO about the 
genuineness of  transactions through which investment in share capital of 
the assessee company   was made by these shareholder companies.  

 
As the onus for establishing the genuineness of share capital is on the 
assessee  company, the AO should first ask the assessee company to 
produce all the details, books of  account of shareholder companies and for 
producing the directors and other connected  persons of shareholder 
companies for examination and in case of its refusal/inability to do so or 
asking the AO to summon them directly and in case those shareholder 
companies are not  found on given address or not cooperating with the 
department in complying with summon or  nor providing the required 
detail/explanation as directed above to be examined/enquired into,  adverse 
inference keeping in view the decision of  ITAT, Kolkata in case of M/s. 
Subhlakshmi Vanijya Pvt. Ltd  (supra) and decision of Allahabad High 
Court in case of Prem Castings (P) Ltd. (supra) may be drawn by the AO 
against the investment in share capital of the assessee  company shown by 
these shareholder companies and necessary addition u/s.68 should be  
made on the basis of findings of the AO about Identity, credit worthiness of 
shareholders and  genuineness of transactions keeping in view the 
provisions of section 68. Before passing  revised order as per my directions 
as discussed in this para, the assessee should be confronted  with .all the 
findings which are adverse to it, calling for its explanation on these 
findings and  then decision for addition u/s.68 should be taken after 
considering the explanation of the  assessee, if any filed.  

 
8. In view of my above decision, the assessment order passed u/s. 147/143 
(3) dated  30.11.2017 for A.Y.2010-11 is set aside to the extent and for the 
purpose of further  examination and passing of a revised assessment order 
as discussed in previous para. The  addition of RS.55 lakh made in original 
assessment order shall remain intact.” 
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7. Learned  counsel’s  first and former plea raised during the course of hearing is 

that the PCIT has erred in law and on facts in holding that  assessee could not have 

challenged the correctness of re-opening / re-assessment in his revision proceedings u/s. 

263 of the Act. His case is that if the re-assessment  itself is proved  to be non est in the 

eyes of law, the same could not be revised u/s. 263 of the Act as well. Learned counsel 

quoted PCIT’s detailed discussion to this effect in para 7 as extracted hereinabove. Case 

law Sri Balaji Forgings v/s. PCIT ITA No. 3216/Del/2017, M/s. Supersonic 

Technologies Ltd ITA 2269/Del dated 10-12-2018, M/s. SPJ Hotel P.Ltd in ITA No. 

2857/Del/17, Sai Infrastructure ITA 3216/Kol/17, M/s. Classic Flour & Food 

Processing Pvt. Ltd ITA 764,765/K/14 dated 5-4-2017 and M/s. DD Deposits and 

Finance P.Ltd V/s. CIT in ITA No. 1214/Kol/2013 dated 11/5/2018 quoted in support of 

assessee could very much challenge the validity of the re-assessment itself during the 

course of revision proceedings  u/s. 263 of the Act. 

8. Learned CIT- DR’s case on the other hand is that the taxpayer foregoing legal 

plea does not deserve to be accepted since the impugned re-assessment  as well as all 

consequences following therefrom have attained finality. The  Assessing Officer had 

further initiated sec  271(1) ( c) penalty proceedings  to this effect  forming part of the 

record. 

 

9. We have given our thoughtful consideration to rival contentions qua the instant 

former issue as to whether  the assessee could  challenge  validity of re-assessment itself 

in validity section 263 revision proceedings. We find that this former issue is no more 

res integra. This tribunal’s decision in Classic Flour & Food Processing P.Ltd  (supra) 

rejected the Revenue’s very argument as under:- 

 "7.As far as the additional grounds of appeal raised by the assessee are 
concerned, it can be seen from the additional grounds that the assessee 
wants to contend that the very initiation of proceedings u/s 147 of the Act 
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was bad in law and therefore  proceedings u/s 263 of the Act cannot be 
initiated on an order which is invalid in law.  It is the further contention of 
the assessee that in the reasons recorded for reopening of  the assessments 
u/s 147 of the Act, the AO has mentioned that there was unexplained  
investment in construction of hotel and resorts at Mandarmoni, Purba 
Midnapore and  such unexplained investment in the construction which 
ought to have been brought to  tax as income of the assessee has escaped 
the assessment. It is the case of the assessee that in the assessment order 
passed u/s 147 of the Act, the AO did not make any  addition on account of 
unexplained investment in construction. It is the plea of the  assessee that 
when no addition is made on the grounds on which re-assessment  
proceedings are initiated then no other addition can be made in such 
reassessment  proceedings.  
 
8. The first aspect which needs to be examined is as to whether the 
assessee is  entitled to challenge the validity of initiation of proceedings 
u/s 147 of the Act in the  present appeals in which he has challenged the 
validity of order passed u/s 263 of the  Act. The Id. Counsel for the 
assessee submitted before us that it is open to an assessee  in an appeal 
against the order u/.s 263 of the Act which seeks to revise an order passed  
u/s 147 of the Act, to challenge the validity of the order passed u/s.147 of 
the Act as  well as initiation of proceedings u/.s 147 of the Act. In this 
regard the Id. Counsel for  he assessee placed before. us two decisions 
one rendered by Lucknow Bench of ITAT  in the case of Inder Kumar 
Bachani (HUF) vs ITA 99 ITD 621 (Luck) and ITAT  Mumbai ' G ' Bench 
in the case of M/s. Westlife Development Ltd. Vs Principal  CIT in ITA 
NO.688/MumI2016. In both the decisions a view has been taken by the 
Tribunal that when an Assessment order passed u/s 147 of the Act was 
illegal the CIT cannot invoke the jurisdiction u/s 263 of the Act against 
such void or non-est order. In the second decision cited the Hon'ble 
Mumbai bench of the Tribunal has specifically framed the following 
questions :-  
 
" 1. Whether the assessee can challenge the validity of an assessment 
order during  the appellate proceedings pertaining to examination of 
validity of order passed  u/s 263?  
 
2. Whether the impugned assessment order passed u/s 143(3) dated 24-10-
2013  was valid in the eyes of law or a nullity as has been claimed by the 
assessee?  
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3. If the impugned assessment order passed u/s 143(3) was illegal or 
nullity in the  eyes of law, then, whether the CIT had a valid jurisdiction to 
pass the impugned  order u/s 263 to revise the non est assessment order?"  
 
9. On question no. I and 3 which is relevant to the present case the 
Hon'ble Mumbai  bench of the Tribunal has taken the view that when the 
original assessment  proceedings are null and void in the eyes of law for 
want of proper assumption of  jurisdiction then such validity can be 
challenged even in collateral proceedings. The  Mumbai bench took the 
view that the proceedings u/s 147 of the Act are primary  proceedings and 
proceedings u/s 263 of the Act are collateral proceedings and in such  
collateral proceedings, the validity of initiation of the original 
proceedings u/s 147 of  the Act can be challenged. The Mumbai bench of 
the Tribunal in this regard has  placed reliance on several decisions, the 
principal decision being that of the Hon'ble Supreme Court in the case of 
Kiran Singh & Ors. V. Chaman Paswan & Ors  [1955]  SCR 1 17 wherein 
the Hon'ble Supreme Court observed as follows :  
 
" It is a fundamental principle well-established that a decree passed by a 
Court  without jurisdiction is a nullity, and that its invalidity could be set 
up whenever  and wherever if is sought to be enforced or relied upon, even 
at the stage' of  execution and even in collateral proceedings. A defect of 
jurisdiction, whether it  is pecuniary or territorial, or whether it is in 
respect of the subject-matter of the   action, strikes at the very authority of 
the Court to pass any decree and such a  defect cannot be cured even by 
consent of parties.    
10. The ITAT Mumbai bench made a reference to another decision of the 
Hon'ble  Supreme Court in the case of Sushil Kumar Mehta vs Gobind 
Ram Bohra  (1990) 1  SCC 193 and the decisions in the case of Indian 
Bank vs Manilal Govindji Khona  (201:;) 3 SCC 712. The IT A T Mumbai 
bench also held that if order of assessment  passed u/s 147 of the Act was 
iI1egal and nullity in the eyes of law then that order  cannot be revised by 
invoking powers u/s 263 of the Act by CIT. The Mumbai Bench  has in this 
regard placed reliance on the decision of Hori' ble Delhi bench of the  
Tribunal in the case of Krishna Kumar Saraf  vs CIT in ITA 
N0.4562/DeIl2007 order  dated 24.09.2015 wherein it was held as follows 
:-  
 
.. 17. There is no quarrel with the proposition advanced by Id. DR that the  
proceedings u/s 263 are for the benefit of revenue and not for assessee.  
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18. However, u/s 263 the Id. Commissioner cannot revise a non est order 
in the 'ye of law. Since the assessment order was passed in pursuance to 
the notice U/S 143(2), which was beyond time, therefore, the assessment 
order passed in pursuance to the barred notice had no legs to stand as the 
same was non est in  the eyes of law. All proceedings subsequent to the 
said notice are of no consequence. Further, the decision of Hon'ble 
Madras High Court in the case of  CIT Vs. Gitsons Engineering Co. 370 
ITR 87 (Mad) clearly holds that the  objection in relation to non service of 
notice could be raised for the first time  before the Tribunal as the same 
was legal, which went to the root of the matter.  
 
19. While exercising powers u/s 263 Id. Commissioner cannot revise an  
assessment order which is non est in the eye of law because it would 
prejudice the right of assessee which has accrued in favour of assessee on 
account of ifs income being determined. If Id. Commissioner revises such 
an assessment order, then it would imply extending/ granting fresh 
limitation for passing fresh assessment order. It is settled law that by the 
action o{ the authorities the limitation cannot be extended. Because the 
provisions of limitation are provided ill the same  
 
20. In view of above discussion ground no.3 is allowed and revision order 
passed  u/s.263 is quashed.” 
 
11. The learned DR re ied on the order of the CIT(A). We have considered 
the rival submissions. We are of the view that the validity of the order u/s 
147 of the Act  depends upon the AO assuming jurisdiction to make an 
order of assessment u/s 147 of the Act after fulfilling the conditions laid 
down in the said section namely reason to  believe the income chargeable 
to tax for that assessment year has escaped assessment.  If this condition 
is not satisfied then it cannot be said the AO has validly assumed  juri 
sdiction u/s 147 of the Act. If the validity of proceedings u/s 147 of the Act 
has not  been challenged by the assessee by filing appeal against the order 
u/s.147 of the Act, can it be challenged in the appeal against an order u/s 
263 of the Act revising the  invalid order u/s 147 of the Act. This issue has 
been analysed by the Hon'ble Mumbai Bench of the tribunal in the case of 
M/s. Westlife Development Ltd. (supra) and 147  proceedings has been 
equated to primary proceedings and the proceedings u/s 263 passed 
equated to collateral proceedings. It has further been held based on 
various  judicial pronouncements of the Hon'ble Supreme Court that if the 
primary proceedings are non-est in law or void on the ground of lack of 
jurisdiction then the validity of such proceedings can be challenged even 
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in an appeal arising out of  collateral proceedings. We have already set 
out the ratio laid down in these decisions at cl we do not wish to repeat 
the same. Suffice it to say the law is well settled that invalidity of the 
primary proceedings for want of proper jurisdiction can be challenged 
even in appellate proceedings arising out of a collateral proceeding. In 
view of the aforesaid legal position we admit the additional grounds for 
adjudication. “ 

 

10. We conclude in view of the abstracted detailed discussion  that  the assessee is 

very much entitled to challenge validity of the above said re-assessment in collateral 

proceedings.  

 

11. We now  proceed to read with latter mos  important issue of validity of re-

opening/re-assessment  framed  on 30.11.2017. Both the learned representatives take us 

to the Assessing Officer’s re-opening reasoning recorded   as under:- 

 Reasons for belief that income has escaped assessment: 
 A search & seizure operation was conducted on 25.08.2015 in the “Ghnshyam 
Sarada” group of cases. During the search and the post  search proceedings it was 
found that some of the companies controlled and managed by Gopal Sarada which inter 
alia include Rozelle Sales & Services Pvt. Ltd has raised capital at premium during 
financial year 2009-10, the details is given underneath:- 
 
Sl.No. Name of company Date of 

allotment 
Premium Total Amount 

1 Rozelle Sales And 
Services Pvt. Ltd 

31/03/2010 490 5,00,00,000 

 
Pages 258 of the appraisal report also gives the details of the paper/jama kharchi 
companies to whom shares wee allotted at premium of Rs.490/-  
 
Sl.N
o. 

Name  Address No. of 
shares 
allotted 

Amount 

1 Astha Commosales Pvt. 
Ltd 

 161 Rabindra Sarani, 
Kol-7 

9000 45,00,000/- 

2. Basukinath Constructions 23B N.S Road, 2nd Fl., 10000 50,00,000/- 
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Pvt. Ltd Kol-1 
3. Basukinath Developers 

Pvt. Ltd 
-do- 3000 15,00,000/- 

4. Bonanza Tradelink Pvt. 
Ltd 

120 Krishnagar, Kol-56 6000 30,00,000/- 

5 Darkwell Mercantile Pvt. 
Ltd 

9 Lalbazar St., Kol-1 7000 35,00,000/- 

6. Distant Vinimay Pvt. Ltd -do- 3000 15,00,000/- 
7. Dream Goods Pvt. Ltd 161,Rabindra Sarani, 

Kol-7 
2000 10,00,000/- 

8. Donald Management Pvt. 
Ltd 

2, N.C dutta Road, Kol-1 7000 35,00,000/- 

9. Gazebo Commerce Pvt. 
Ltd. 

37/1 Adinath Saha rd  
Kol-48 

6800 34,00,000/- 

10. Nice Commotrade Pvt. 
Ltd 

161 Rabindra Sarni, Kol-
7 

2000 10,00,000/- 

11. Park Trade Link Pvt. Ltd 89, N.S Road, Kol-1 5000 25,00,000/- 
12. Relico Minchem Exports 

Pvt. Ltd 
9/12 Lal Bazar St., Kol-1 5200 26,00,000/- 

13 Rising Vincom Pvt. Ltd 159, Rabindra Sarani, 
Kol-7 

2000 10,00,000/- 

14 Sumangal Developers 
Pvt. Ltd 

GB 4/4 rabindra pally, 
Baguiati, Kol-59 

7000 35,00,000/- 

15 Swastik Financial 
Consultant Pvt. Ltd 

159 Rabindra Sarani, 
Kol-7 

6000 30,00,000/- 

16 Urch Traders Pvt. Ltd 161 Rabindra Sarani, 
Kol-7 

11000 55,00,000/- 

17 Vardhaman Consultancy 
& Advisory Pvt. Ltd 

25D, Harish Mukherjee 
Rd., Kol-25 

3000 15,00,000 

 
Hence the assessee allotted total 1,00,000 number of shares for an amount of 
Rs.5,00,00,000/- which includes premium of Rs.4,90,00,000/- collected @ Rs.490/- per 
share. 
The returns filed by the assessee for A.Ys 2009-10 & 2010-11 have been perused. The 
share capital of the assessee and premium alongwith quantum of sales and profit before 
tax for A.Ys 2009-10 and 2010-11 is depicted below: 
 
A.Y Share capital Premium Sales Profit before tax 
2009-10 68,79,000/- 90,00,000/- 4,12 crore -48,580/- 
2010-11 78,79,000/- 5,80,00,000/- 6.94 crore -73,111 

TAXPUNDIT.O
RG



18 
  ITA No. 2030/Kol/2018 A.Y 2010-11 

M/s. Rozelle Sales & Services P.Ltd.   
 

  

18 
 

 

  
Clearly the sale and the net loss does  not in any way  justify the premium  the company 
has commanded for issue of shares during financial year 2009-10.  
 
It may be pertinent 10 mention here that during the post search proceedings statement 
of Shri Suresh Kumar Pansukha, entry operator was recorded  u/s 131, and he accepted 
that the share capital was raised through his shell/jamakharchi companies which ore 
managed and controlled by him (Page 277 10 280 of the appraisal report).  Relevant 
portion of the statement is furnished below:  
 
Q7. Do you know the companies namely Rozelle Sales & services Pvt. Ltd, Nillimapathy 
racon Pvt Ltd,  P.R Niryaat pvt lld, Summon Vanijya lid and Urchi Traders Pvt Ltd? If 
yes, please stole the business relation between them and you   
 
Ans: Sir, P R Niryaaat pvt Ltd, Summbn Vanijya Pvt Lld and Urchi Traders pvt. Ltd  are 
shell/jamakharchi companies controlled and managed by me. These companies have 
invested in the shore capital of  Rozelle Sales & Services Pvt Ltd and Nilimapathy 
Tracon Pvl Ltd. The exact details are not known to me now. I want to state that i have 
already recorded a statement in respect of Urchi Traders Pvl Ltd before the  
DDIT(lnv) Unit 2(3), Kolkata.  
 
Q8. I am showing you the share allotment list of Rozelle Sales & Services Pvt t.td. 
Nillimapalhy Tracon Pvt. Ltd in which your shell companies like P R Niryaat Pvt Ltd. 
Summon Vanijya Pvt Ltd and Urchi Traders Pvt Ltd have subscribed in the shares of 
abovementioned companies. Please state the nature an'Crsi3urce of  such transactions.  
 
Ans: Sir, as earlier stated the companies like P R Niryaat Pvl Ltd, Summon Vanijya Pvt 
lid and Urchi Traders Pvt Lld have invested in the share capital of Rozelle Sales & 
Services Pvt Ltd, Nillimopathy Tracon Pvt Ltd . these transactions are nothing but 
rotation of unaccounted income/funds of Rozelle Sales & Services pvt Lld and 
Nillimopathy Tracon Pvt Lld which were finally transferred in the account of these 
companies in the guise of share capitals including premium.  
 
Q10.Pleose state the name and address of other beneficiaries for whom you have done 
accommodation entries.  
 
Ans: Besides above mentioned companies namely Rozelle Sales & Services Pvt Ltd and 
Nillimapathy Tracon Pvt Ltd, I can not recollect other beneficiaries.  
 
Apart from the above an indicative cash trail has also been given in page 281 of the 
appraisal report.  
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Clearly the facts narrated above reveal that:   
 
i) The company did not have the required fundamentals to felch such a huge premium.  
ii) The statement of entry operator Shri Suresh Kumar Pansunkha clearly reveals that 
unaccounted income of tile group was brought back in the guise of share capital 
through jama kharchi companies.  
 
In view of the above, it may be inferred that unaccounted income of the group was 
brought back in the guise of share capital which was prearranged, tailor-made, and 
nothing but accommodation entry.  
 
I have therefore, reasons to believe that income chargeable to income has escaped 
assessment. which warrants issue of notice u/s 148.” 
 
 

12. The above extracted re-opening reasons sufficiently indicate that the Assessing 

Officer has narrated the relevant factual backdrop of the search action dated on 

25.05.2015 in M/s. Ghnashyam Sarada Group  cases. He thereafter found reasons to 

believe  that the assessee had received share application and share premium of Rs. 5 

crores including latter head figure of Rs. 4.90 crores @ Rs.490 per share. He  was of the 

view that the assessee’s  sales and net loss did not justify the aforesaid  exorbitant 

premium. The Assessing Officer referred to the entry  operator’s  statement  (supra) that  

his shell/jama kharchi  entities namely M/s. P. R Niryaat Pvt. Ltd M/s. Suman Vanijya, 

M/s. Urch Traders P.Ltd (supra) had invested in assessee’s share capital.  He thereafter 

rendered  that the assessee’s fundamentals could not justify the foregoing exorbitant 

premium. And that it had loughed back the group’s unaccounted income in the guise of 

share capital received through shell/jamakharchi companies.  

 

13. We observe that in this backdrop of facts of re-opening  reasons that the 

Assessing Officer has nowhere formed his belief of assessee’s taxable income having 

escaped assessment of ploughing back of the undisclosed income. We wish to re-

empahsise on the above extracted reasons of re-opening are merely an “inference “ than 
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a  belief to this effect.  Learned CIT/DR at this stage has filed  copy of hon’ble  apex 

court’s decision (2017) 77 taxmann. com 285 (sc) Rajmandir Estates Pvt. Ltd V/s. PCIT 

by holding hon’ble jurisdictional high court’s decision  affirming the tribunal’s co-

ordinate bench’s order declining various  taxpayers ‘ appeals against  the CIT’s similar 

revision exercise in case of shell entities  having subscribed  to their share capital which 

had not been investigated during the course of assessment/re-assessment. Mr. Nayak 

submits that the instant involves  identical pleadings since this taxpayer has obtained 

accommodation entries in the nature of share capital by way of various jama kharchi 

companies.  We find no merit in the Revenue’s arguments. We re-emphasise that the  

first and foremost  issue before us is that  if validity of the Assessing Officer’s initiating 

sec. 148 proceedings qua  revision proceedings . The Asessing Officer had alleged that  

three of the entity operator’s entities had made investments in assessee’s stake.  The 

same goes adjudicator facts on record  since  this taxpayer had received share 

application/share premium from one of the said entity M/s. Urch Traders P.Ltd only to 

the tune of Rs. 55 lakhs, which  stood added as unexplained cash credit u/s. 68 of the 

Act.  Hon’ble Bomay High Court’s decision in Hindusthan Lever Ltd v/s. R.B Wadhar 

(2004) 260 ITR 332 (Bom)  held that the Assessing Officer’s re-opening reasons  have 

to be read on standalone basis and no substitution or deletion is permissible. Hon’ble 

jurisdictional high court’s decision in Equitable Investment (1988) 174 ITR 714 (Cal.) 

also holds that when section 148 notice is issued after the CIT’s approval is challenged 

only the reasons recorded for obtaining such an approval.. 

 

14. Learned CIT/DR at this stage vehemently contends that Assessing Officer  had 

initiated section 148 proceedings against tax payer invoking sec 143(1) processing.   He 

buttress the Revenue’s stand    that Assessing Officer’s  “reasons to believe” have to be 

recorded as per prima facie material only as per hon’ble Gujrat high court’s  decision in 

PCIT V/s. Laxmiraj Distributors ITA No. 472/17 dated 6.9.2017. We find no reason to 
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accept the revenue’s instant arguments  as the fact remains that assessee has received 

share  application of Rs. 55  lakhs only in case of one  out of three jamakharchi 

companies and the same stood added u/s. 68 of the Act (supra).  

 

15. It further transpires during the course of hearing that  Shri Pransukha was neither 

promoter nor director  of the said entity.  We also find that Assessing Officer’s re-

opening reasons formed do not satisfy the settled law as per hon’ble Delhi high court’s 

decision on the very issue in PCIT V/s. RMG Polyvinyl (I) Ltd. (2017) 396 ITR 5 (Del) 

upholding the tribunal ‘s order quashing similar re-opeing based on investments, 

wherein the Assessing Officer had nowhere undertaken any independent enquiry.  Thus 

lordships hold that mere such an information could not be  treated as tangible material 

for the purpose of initiation of 148/147 proceedings. Similar case law CIT V/s. 

Insecticies (2013) 357 ITR 330, M/s. Sabh Infrastructure V/s. ACIT (2017) 398 198 

also echoes the very ratio. The above latter judicial precedent holds that the Assessing 

Officer must also supply report/document as relied upon by him. Coupled with this, 

tribunal’s co-ordinate bench s order in Great Wall Marketing (P) Ltd v/s.DCIT ITA No. 

660/Kol/2011 decided on 3-2-2016 also holds a similar re-opening based on 

investigation report without Assessing Officer’s application of mind  ais not sustainable 

vide the following detailed discussion 

  

“7. Before us the learned counsel for the assessee filed a petition under 
Rule 27 of ITAT Rules. As per Rule 27 of ITAT Rules 1963, a respondent in 
an appeal, though he may not have appealed, may support the order 
appealed against any of the grounds raised against him. Since the issue 
with regard to the validity of initiation of proceedings u/s 148 of the Act 
was decided against the asessee, the assessee without filing a cross 
objection has sought to challenge the order of CIT(A) upholding the validity 
of  initiation of re-assessment proceedings u/s 148 of the Act. The 
application under Rule 27 has therefore  to be decided.  
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8. We have heard the submissions of the learned counsel for the assessee 
both on the validity of initiation of re-assessment proceedings as well as the 
merits of the appeal. None appeared on behalf of  the department. 
 
A.Yr.2002-03 8.1. We have considered the submissions of the learned 
counsel for the assessee. As far as the validity of initiation bf re-assessment 
proceedings are concerned the reasons recorded by the AO for initiating 
proceedings U/S 148 are as follows :-  
 
"No. DCIT/Cir-6/reasons for reopening/09-1 0 Dated 22/04/2009 To The 
Principal Officer Greatwall Marketing (P) Ltd.  
 
clo Sri. S.M. Daga 11: Clive Row, Room No. 2 .z-. Fir.  
Kolkata- 700001.  
 
Sir.  
 
Sub: Recorded Reasons for Reopening in the case of Greatwall Marketing 
(P) Ltd. for Asst. Yr. 02-03 Ref: Your letter dated 02/04/09 Please refer to 
the above.  
 
As per information received from investigation wing New Delhi the 
introduced share  capital during the year. had been received from 
corporate bodies which are non existent and whose capacity to invest ( 
credit worthiness) could not be established. Therefore I have reasons to 
believe that unexplained cash credit had been introduced in your books of 
accounts in the name of introduction of share capital and receipt of share 
application  
money. In absence of satisfactory identity and credit worthiness of the other 
parties. the  
entire introduced capital and share application money will be treated as 
your income for  
that year.  
 
I will therefore continue the proceedings for reassessment of your return 
U/S 147. Statutory notices u/s 143(2) and 142(1) are enclosed herewith.  
 
Yours faithfully.  
 
Sd/-  
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( Sanjay Mukherjee) DCIT ICir-6/Kol "  
 
8.2. The submissions of the learned counsel for the assessee before us was 
that the reasons recorded by the AO were mere information received from 
D.I.T.(Investigation), New Delhi. There was no independent application of 
mind by the AO based on which it can be said that he arrived at the 
satisfaction that the income of the assessee is chargeable to tax has escaped 
assessment. It was submitted that ITA No.660/KoIl20 11 Great Wall 
Marketing (P)Ltd.  
 
A.Yr.2002-03 information received by the AO was vague and uncertain and 
cannot be construed to be sufficient and relevant material on the basis of 
which reasonable person can form belief regarding e capement of income. 
Reliance was placed by the learned counsel for the assessee on the decision 
of the Hon'ble Delhi High Court in the case of CIT vs Insceticides (India) 
Ltd 357 ITR 330 and CIT vs SFIL Stock Broking Ltd. 325 ITR 285 (Delhi). 
In both the aforesaid decisions the reasons recorded by the AO for 
initiating proceedings us 148 of the Act the Hon'ble Delhi High Court 
upheld the order of the Tribunal quashing the proceedings. Reliance was 
also placed on the decision of ITAT  Kolkata 'C' Bench in the case of M/s. 
Controlla Electrotech (P)Ltd vs DCIT in ITA Nos.1443 & 1444/Koll2014 
wherein on identical facts the Tribunal was pleased to quash the 
reassessment proceedings  On merits the learned counsel for the assessee 
relied on the order of CIT(A).  
 
9. We have given a careful consideration of the submissions made by the 
learned counsel for the assessee. It is clear from the reasons recorded by 
the AO that the AO acted only on the basis of a letter received from 
Investigation Wing, New Delhi. The reasons recorded does not give as to 
who has given the bogus entries to the assessee. The reasons recorded also 
does not mention as to on which dates and through which mode the bogus 
entries were made by the assessee. The reasons recorded which are 
extracted in the earlier part of the order does not show, what was the 
information given by DIT(Inv.),New Delhi. The date of the information 
received by the AO were not spelt out in the reasons recorded. The 
involvement of the assessee is also not spelt out, except mentioning the 
corporate bodies who had subscribed to the share capital of the assessee 
were non-existent and not creditworthy. On identical facts the Hon'ble 
Dlehi High Court in the case of CIT vs Insecticides (India) Ltd (supra) has 
taken a view that the reasons recorded were vague and uncertain and 
cannot be con trued as satisfaction on the basis of the relevant material on 
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the basis of which a reasonable person can form a belief that income has 
escaped assessment. The Hon'ble Delhi High Court has also come to the 
conclusion that the reasons recorded did not disclose the AO's mind 
regarding escapement of income. The Hon'ble Delhi High Court ultimately 
held that initiation of proceedings u/s 148 of the Act was not valid and ITA 
NO.6601K01J2011 Great Wall Marketing (P)Ltd.  
 
A.Yr.2002-03 justified in the eyes of law. The facts and circumstances in the 
present case are identical to the case decided by the Hon'ble Delhi High 
Court. Following the said decision we hold that  initiation of re-assessment 
proceedings is not valid. On this ground, the assessment is liable to be  
annulled.” 

 

16. We observe in the light of above narrated facts and  judicial precedents that the 

Assessing Officer has erred in initiating the impugned re-opening, which is aggrieved 

the assessee. We therefore quash the same as non est. That being the case  the  PCIT’s 

assumption of revision jurisdiction u/s. 263 of the Act must   also follow the suit  since 

it has no legs to stand. The assessee succeeds on the foregoing  legal issue. All of its 

arguments on merits that PCIT has wrongly exercised sec 263 revision jurisdiction on 

various  facts in the instant appeal are rendered infructuous. We make it clear that we 

have quashed the above stated re-opening/re-assessment  to the extent of validity of 

PCIT revision jurisdiction exercise in the instant case only. Necessary consequences in 

pursuance to Assessing Officer’s re-assessment dated 30-11-2017 shall continue to 

follow.    

 

17.  This assessee’s appeal is allowed in  above terms.  

                Order pronounced in the Court on 30 -08-2019      

 

           Sd/-                                                                                                   Sd/- 

    [ J.Sudhakar Reddy ]                                                                          [ S.S.Godara ]  
   Accountant Member                                                Judicial  Member 
 
 Dated    : 30-08-2019 
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**PRADIP, Sr. PS 
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1. Appellant/Assessee: M/s. Rozelle Sales & Services Pvt. Ltd Room No. 407, 187, 
Rabindra Sarani, Burra Bazar, 187 Kolkata-7.  
2. Respondent/Department: The ACIT, Central Circle-1(1), Kolkata, 110 Shantipally, 
Near: Ruby Hos., EM Bye Pass, Kolkata-17.  
3..C.I.T(A).-                                                       4. C.I.T.- Kolkata. 
5. CIT(DR), Kolkata Benches, Kolkata. 

 True copy                                    By Order 
                                                                                 Assistant Registrar   
                                                                              H.O O/D.D O Kolkata 
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