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O R D E R 

PER A. D. JAIN, V.P.: 

 This is assessee’s appeal against the order of the ld. CIT 

(Central), Kanpur, passed under section 263 of the Income Tax Act, 

1961, dated 22/3/2017 for assessment year assessment year 2013-14. 

2. There is a delay of 19 days in filing of this appeal.  As per the 

application for condonation of delay, supported by the affidavit of Shri 

Vikash Garg, Chartered Accountant, we find that there was sufficient 

cause for delay in filing of the appeal.  Accordingly, we condone the 

delay and admit this appeal for hearing. 

3.  The following grounds have been taken by the assessee in 

the original memo of appeal: 

1. That the impugned order passed by the Commissioner of 
Income Tax (Central Circle) Kanpur u/s 263 is bad in law and a 
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nullity in terms of section 282 and 282A of the Income Tax Act, 
1961. 

2. That the impugned order passed by the Commissioner of 
Income Tax (Central Circle) Kanpur u/s 263 is wholly without 
jurisdiction as the assessment order passed u/s 143(3) could not 
be held to be erroneous. 

3. That the impugned order passed by the Commissioner of 
Income Tax (Central Circle) Kanpur u/s 263 is bad in law, the 
same being passed without giving proper opportunity of hearing 
to the assessee. 

4. Because the order appealed against is contrary to facts, law 
and principles of natural justice. 

5. The appellant craves leave to add, alter  amend any/all of the 
grounds of appeal before or during the course of the appeal. 

4. The following additional grounds have also been taken: 

06. Because even otherwise  no notice having been issued u/s. 
143(2) while framing the assessment u/s. 143(3), which makes 
the order passed u/s  143(3) without jurisdiction no variation 
could be made to the income returned, the order passed u/s.263 
would be without jurisdiction bad in law and be quashed. 

07. Because the return filed on 26.09.2013 u/s.139(1) having 
being accepted and there being no new tangible material the 
proceedings initiated u/s.148/147 are without jurisdiction, the 
order passed thereon is bad in law and consequently the 
impugned order passed by the Principal CIT (Central) u/s.263 is 
also bad in law and be quashed. 

08. Because the re-assessment framed u/s. 147/143(3) dated 
30.03.2015, is without jurisdiction in as much as no "reasons" as 
mandated u/s.. 148(2) have been recorded, the order being void 
ab-initio, bad in law, and a nullity, the order passed u/s. 263 by 
the Principal CIT dated 22.03.2017 would also be without 
jurisdiction, void ab-inito bad in law, be quashed.  

TAXPUNDIT.O
RG



   IT(SS)A No.391/LKW/2017 Page 3 of 10 
 

5. At the outset, the ld. counsel for the assessee has stated at 

the bar that he does not wish to press additional ground No.6.  

Accordingly, additional ground No.6 is rejected as not pressed. 

6. Apropos ground No.7, it has been contended that the return of 

income filed by the assessee stands accepted, inasmuch as no notice 

under section 143(2) of the Act was ever issued; and that there being 

no new tangible material available with the Assessing Officer, the 

proceedings initiated under section 148/147 of the Act are without 

jurisdiction and, therefore, the assessment order passed was bad in law, 

due to which, the proceedings initiated under section 263 of the Act are 

also bad in law and are liable to be cancelled.  Reliance in this regard 

has been placed on the following case laws:- 

(i) M/s. NKG Infrastructure Ltd. vs. Pr. CIT in ITA No. 3825 to 
3827/Del/2018. 

(ii) Westlife Development Ltd. vs. Pr. CIT, 49 ITR (Tribunal) 406 
(Mumbai) 

(iii) Valiant Glass Works Pvt. Ltd ACIT in ITA No. 1612/M/2013 
Order dt. 27.07 2016. 

(iv) Hemal Knitting Industries vs. ACIT 127 ITD 160 (Madras) 

(v) P V Doshi vs. CIT, 113 ITR 22 (Guj). 

 

7. On the other hand, the ld. D.R. has placed strong reliance on 

the impugned order. 

8. Heard.  The facts, as patent on record, are that a search and 

seizure operation under section 132 of the Act was conducted on 

19/04/2012 at the various premises of M/s K C Pan Products (P) Ltd. 

Group of cases, including the premises of the assessee, in which, certain 

documents, assets, etc., were found and seized. Thereafter, the case of 
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the assessee was centralized with the Dy. Commissioner of Income-tax, 

Central Circle-II, Kanpur and notice under section 153A of the Act was 

issued. In response to the notice under section 153A of the Act, the 

assessee furnished the return of income, declaring total income of 

Rs.27,28,120/-. The Assessing Officer completed the assessment under 

section 153A/143(3) of the Act on 30/3/2015, assessing the total income 

of the assessee at Rs.24,30,880/-. 

9. Thereafter, as per the impugned order, during the course of 

examination of the assessment record, it was found by the ld. CIT that 

in the profit and loss account, the assessee had debited a sum of 

Rs.7,41,291/- towards interest paid to others. On examination of the 

balance sheet, it was found that unsecured loans worth Rs.18,00,000/- 

are outstanding as on 31.03.2012 and during the period 01.04.2012 to 

31.03.2013, as per copy of accounts in respect of unsecured 

loan/creditors, the assessee had paid/credited a sum of Rs.1,71,756/-, 

against which, in the profit and loss account, the assessee had debited a 

sum of Rs.7,41,291/-, meaning thereby, that an excess amount of 

Rs.5,69,535/- had been claimed in the profit and loss account.  Further, 

a perusal of the Computation of Income showed that the assessee had 

also deducted a sum of Rs.8,16,873/- towards interest paid. On further 

examination of the case record, it was noticed that the assessee had 

borrowed money in individual capacity and purportedly invested the 

same in the business, but failed to make TDS on such payment. 

Accordingly, the payment of interest of Rs.8,16,873/- was not allowable 

as per the provisions of section 40a(ia) of the Act, as the gross turnover 

of the business exceeded the prescribed limit.  A perusal of the records 

also revealed that during the course of assessment proceedings, the 

assessee was required to furnish explanation in respect of source of the 

jewellery found in Lockers No. 12 & 14. The assessee explained the 
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source of the jewellery in respect of locker No.12. However, no 

explanation was offered in respect of the jewellery found in locker 

No.14. Accordingly, the jewellery found in locker No.14, valued at 

Rs.6,64,327/, remained unexplained and needed verification. 

10. Vide the impugned order, the ld. CIT held the assessment 

order to be erroneous and prejudicial to the interests of the Revenue.  

The ld. CIT, as such, set aside the entire assessment order, holding as 

follows:- 

“In view of the above discussion, it is clear that the order dated 

30.03.2015 passed by the Assessing Officer under section 

153A/143(3) for the A.Y. 2013-14 is erroneous in so far as it is 

prejudicial to the interests of the revenue. Accordingly, show 

cause notice under section 263 of the Income-tax Act dated 

27.02.2017 was issued to the assessee requiring him to appear 

before the undersigned either in person or through duly 

authorized representative on 06/03/2017 along with written 

submissions and supporting documents. On the given date, Shri 

Gaurav Arora, FCA attended and filed part reply and requested to 

provide some more time to explain the remaining point. 

Accordingly  the case was adjourned to 15.03.2017. On 

15.03.2017, the assessee filed written submission with respect to 

remaining point. The submissions of the assessee are being 

considered while deciding the applicability of the provisions of 

section 263 of the I.T. Act, 1961 in this case. 

Vide written submission; the assessee has tried to explain the 

claim of interest debited in the Profit & Loss account by producing 

the copies of Ledger Accounts of Interest paid to Others' and 

interest paid to banks. With regard to the second issue i.e. non-

deduction of TDS on the amount of interest claimed in the 

Computation of Income, the assessee has submitted that section 

40(a)(ia) is neither a draconian nor a penal provision but a check 
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to ensure that the person rightly discharges his tax obligations 

and the government get its share of revenue. Once the recipient 

of income has paid tax or declares his income to be below the 

taxable limit recovery of tax from the payer may not be in 

consonance with the intent of law. With regard to jewellery found 

in locker No. 14, the assessee tried to explain the same by stating 

that the jewellery was received from father on 29.04.1977 as gift 

and the same was converted into new jewellery. 

The assessee's submissions have been considered. However, 

without documentary evidences viz. TDS certificates, confirmed 

copies of accounts from the persons to whom interest has been 

paid, etc., the genuineness of the assess. contention remained 

unverified. The assessee has further submitted that disallowance 

u/s 40a(la) of the Act is not attracted once the recipient of income 

has paid tax or declares his income to be below the taxable limit, 

recovery of tax from the payer may not be in consonance with the 

intent of law. This contention of the assessee is also not 

acceptable as the assessee faded to prove with documentary 

evidences the fact that respective recipients have paid the tax on 

the amount of interest paid to various persons without deduction 

of tax at source.  The explanation put forth with regard to 

jewellery found in locker No.14 has also not been found 

satisfactory. 

In view of the discussion made supra and after having considered 

all the facts of the case and the legal position, I am of the opinion 

that the order passed by the Assessing Officer u/s 143(3) of the 

Act dated 30.03,2015 is, erroneous in so far as it is prejudicial to 

the interests of the revenue. Therefore, the order passed u/s 

143(3) of the I.T. Act, 1961 dated 30.03.2015 for the Assessment 

Year 2013-14 is hereby set aside u/s 263 of the Income-tax Act, 

1961, to be framed afresh after taking into account the 
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points/discussion made above. Before passing any such order, the 

assessee may be allowed due opportunity of being heard. 

It is also seen that the order has been passed after obtaining prior 

approval from Addl. Commissioner of Income-tax, Central Range, 

Kanpur. Since order passed by the A.O. is erroneous and 

prejudicial to the interests of the revenue as discussed above, the 

approval granted by the Addl. Commissioner of 'Income-tax, 

Central Range, Kanpur vide letter F. No. Addl.CIT(CR)/KNP/Draft 

Asstt./2014-15/2596 dated 30.03.2015 is also set aside to be 

granted afresh.” 

 

11. The question is as to whether the assessee is right in 

contending that since no notice under section 143(2) of the Act was 

issued, the assessment order dated 30/3/2015, passed after issuance of 

notice under section 148 (APB-137) dated 17/11/2014, is null and void 

and that once it is so, the proceedings under section 263 of the Act are 

also invalid.   

12. A perusal of the assessment order shows that the Assessing 

Officer noted in para 2 thereof, inter alia, that the case was to be 

completed under scrutiny as per the provisions of section 153A(b) of the 

Act; that the time to issue notice under section 143(2) of the Act had 

already expired; and that therefore, a notice under section 148 of the 

Act (erroneously mentioned as section 143(2) of the Act) dated 

17/11/2014 was issued.  A copy of the said notice dated 17/11/2014, 

issued under section 148 of the Act has been filed at APB-137.  The 

record of the Assessing Officer had been summoned in this regard.  It 

has been produced and perused.  The ld. D.R. has confirmed at the bar, 

having made reference to the record, that the notice dated 17/11/2014 

was issued under section 148 of the Act.  For ready reference, a 

scanned copy thereof is being appended hereunder: 
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13. The return of income was filed on 26/9/2013.  Undeniably, as 

is also available from the assessment order itself, as well as from the 

record, no notice under section 143(2) of the Act was issued within a 
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period of six months from the end of the financial year in which the 

return was filed, i.e., upto 30/9/2014.  It was only due to this reason 

that the notice under section 148 of the Act was issued.  Here also, the 

assessment order itself is eloquent, inasmuch as it says 

that”…………….time to issue notice u/s 143(2) of the Act was already 

expired, therefore a notice u/s 143(2) (sic 148) dated 17/11/2014 was 

issued………………”.  

14. In ‘M/s NKG Infrastructure Ltd. vs. Pr. CIT’ (supra), the co-

ordinate Delhi Bench of the Tribunal has held that since the assessment 

order was barred by limitation, the validity of the revisional order passed 

under section 263 of the Act, based on such non est assessment order, 

was also invalid. 

15. In ‘Westlife Development Ltd. vs. Pr. CIT’ (supra), it was held 

that since the assessment order had been passed on a non-existent 

entity, i.e., a company which stood merged with another company, the 

assessment order was a nullity and the revisional order passed in 

pursuance thereof was also a nullity.   

16. Thus  the ratio of these cases is that where the assessment 

order forming the basis of proceedings under section 263 of the Act are 

themselves invalid, the order passed under section 263 of the Act 

cannot survive and it is also a nullity.  No decision to the contrary has 

been cited. 

17. As observed hereinabove, since the assessment order in the 

present case was void ab initio for want of issuance of notice under 

section 143(2) of the Act, the return filed by the assessee having been 

accepted, the revisional order passed on the said assessment order is 

also a nullity.  We hold accordingly and the impugned order passed 
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under section 263 of the Act is set aside and cancelled.  As such, 

nothing further survives for adjudication. 

18. In the result, the appeal of the assessee is allowed. 

 Order pronounced in the open Court on 06/09/2019. 

 
Sd/- Sd/- 

[T. S. KAPOOR] [A. D. JAIN] 
ACCOUNTANT MEMBER VICE PRESIDENT 

 
DATED:06/09/2019 
JJ:0309 
 
Copy forwarded to: 

1. Appellant 
2. Respondent 
3. CIT(A) 
4. CIT 
5. DR 

    By order 
 

Assistant Registrar 
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