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ITA. NO.3336/M/2016 

2. The Revenue has filed the present appeals against the order dated 

02.02.2016 passed by the Commissioner of Income Tax (Appeals)-24, 

Mumbai [hereinafter referred to as the “CIT(A)”] relevant to the A.Y. 2009-

10. 

3. The Revenue has raised the following grounds: - 

“1.  On the facts and in the circumstances of the case and in law, the 
 Ld. CIT(A) has erred in deleting the reduction done by AD in the 
 claims the assessee for deduction under section 10B of the Act 
 invoking the provisions of section 80IA(10)/69-C of the Act. 

2.  On the facts and circumstances of the case and in law, the Id CIT 
 (A) has erred in deciding that net profit @84% in not "more than 
 ordinary profits" despite the fact that close connection between 
 the parties carrying on he eligible business has been established 
 and the course of business between the parties is so arranged that 
 the business transacted between them earned "n-tore than 
 ordinary profits"  

3.  The appellant prays that the order of CIT (A) on the above ground 
 be set aside and that of the assessing officer be restored. 

4. The appellant craves leave to add, amend or alter any of the 

 grounds or add a new ground which may be necessary." 

4. The brief facts of the case are that the assessee filed its e-return of income 

on 24.09.2009 declaring total income to the tune of Rs.4,26,73,588/-. The return 

was processed u/s 143(1) of the I.T. Act, 1961. Thereafter, the case was selected 

for scrutiny. Notices u/s 143(2) & 142(1) of the Act were issued and served upon 

the assessee. The assessee was engaged in the business of manufacturing key 

intermediates used in production of anti-ulcerant drug pantoprazole. During the 

year of under consideration, Export sales was shown to the tune of 

Rs.205,90,43,906/- and other related income in sum of Rs.6,07,16,078/-. Net 
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profit was computed in sum of Rs.154,35,36,062/-. Since the assessee was 

having international transactions, therefore, the matter was referred to the Addl. 

Commissioner of Income-tax (Transfer Pricing)-II(6), Mumbai who did not 

made any adjustment to arm’s length price with reference to the international 

transaction vide order dated 31.08.2012 passed u/s 92CA(3) of the Act. The 

assessee claimed the deduction u/s 10B of the Act of Rs.151.04 crores. The 

claim of the assessee was declined on the basis of the reasons explained while 

finalizing the assessment of the assessee for the A.Y. 2006-07 and the total 

income of the assessee was assessed to the tune of Rs.155,35,32,810/- and book 

profit u/s 115JB of the Act in sum of Rs.154,31,59,062/-. Feeling aggrieved, the 

assessee filed an appeal before the CIT(A) who allowed the claim of the 

assessee, therefore, the revenue has filed the present appeal before us. 

5. We have heard the argument advanced by the Ld. Representative of the 

parties and perused the record. Before going further, we deem it necessary to 

advert the finding of the CIT(A) on record.: - 

“2.4.5 G ound Nos. 1 & 2 are in respect of partial disallowance of claim for 
exemptio  u/s 10B. Briefly stated the appellant company is manufacturer 
of key intermediates used in production of anti-ulcerant drug 
'Pan oprazole' viz. KSM-6 and KSM-14 (in short). During the assessment 
year in question, the appellant company was a Joint Venture between the 
Nycomed GMBH, Germany and Cadilla Healthcare Limited, Ahmedabad. It 
had started its commercial production in year 2001-02 and as per the 
terms of the Joint Venture Agreement, the appellant company supplied all 
intermediates manufactured by it exclusively to Nycomed GMBH, 
Germany. The appellant company claimed deduction u/s 10B on the 
income earned from the above During the year it had shown sales of 
Rs.199.83 crore at a cost of production bf R16.25 crore and its gross profit 
margin worked out to 81% with net profit margin profit of 77%. Further, it 
was seen from the information furnished by the appellant that KSM-6 was 
sold at Euros 182 per kg equivalent to approximately Rs.10,323/- per kg 
and KSM-14 at Euros 200 per kg equivalent to approximately Rs.14,379/- 
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per kg. In the previous year, Ld. AO gathered certain information from the 
internet and found that the above products were available in the market at 
much lower price than the price at which the appellant had been selling to 
its Joint Venture partner. During the course of scrutiny assessment for 
A.Y.2007-08, from one such market information available on the internet, 
Ld. AO gathered that a company viz. MIs Nosch Labs Pvt. Ltd., Hyderabad 
was also into the manufacture and trading of Pantoprazole. Since Ld. AO 
found the Gross profit and Net profit margin as exorbitant, enquires were 
caused to be conducted by him through the DDIT(lnv.) IJnit-11(1), 
Hyderabad u/s 131 of the Act by calling for the average price at which the 
two intermediates were purchased by M/s Nosch Labs Pvt. Ltd. The said 
information was furnished by MIs Nosch labs Pvt. Ltd. vide its letter dated 
22.11.2010 and it was found that whereas KSM-6 was purchased by the 
said company during F.Y. 2006-07 at a price of Rs.1,357 per kg, KSM-14 was 
purchased at a price of Rs.2854/- per kg. Ld. AO found that both these 
items were imported by the company from China. Similar facts have been 
mentioned by the Ld. AO at paragraph 5 4 of his order in respect of F.Y. 
2008-09, 2009-10 and 2010-11. 

2.4.6 Apart from the above, in the year under appeal, Ld. AO issued notice 
u/s 133(6) to various parties who were either manufacturers of 
Pantoprazole or were into manufacture/dealing in the above two 
intermediates requiri g them to furnish details of transactions entered into 
by the said concerns for purchase and sale of above intermediates during 
F.Y.2008-09. In response, information was received from nine parties, the 
details of which are tabulated below: 

 

Ultimately, Ld. AO came to the conclusion that price of KSM-6 and KSM-14 
ranged over a period of 5 years between Rs.1,315/- per kg to Rs.2,170/- per 
kg and Rs.2,765/- per kg to Rs.3,400/- per kg respectively in the open 
market whereas the appellant had been selling the above products at 
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Rs.10.323/- per Kg and Rs.14,379/- per kg respectively to its Joint Venture 
partner. Accordingly, Ld. AO confronted the appellant with the above facts 
by observing that the prices being charged by the appellant to its Joint 
Venture partner was unreasonably high as compared to the prices of the 
said products in the open market and accordingly, it was requested to show 
cause as to why provisions of sub-section (7) to section 10B read with 
subsection (10) of section 80-IA should not be invoked in computing the 
deduction claimed u/s 10B. 

2.4.7 In response to Ld. AO's show cause notice dated 27.07.2012 and letter 
dated 09.01.2013 to the above effect, the appellant furnished its objections 
vide its letter dated 30.01.2013 by. inter alia, stating as under : 

i. M/s Nycomed GmbH being a privately owned, global, market- 
driven pharmaceutical company had a patented product called 
Pantoprazole which could not be manufactured and sold by anybody other 
than M/s Nycomed for US and Europe markets. 

ii. Pantoprazole was the main revenue generating product of M/s 
Nycomed which was invented and patented in the year 1988-89 and the 
two ingredients viz. KSM-6 and KSM-14 were procured by it prior to the 
year 2000 from M/s Isochem Inc.  France before a Joint Venture agreement 
was made with the appellant company. 

iii. The Joint Venture appellant company was formed purely with the 
agreement that the quality control requirements of the Europe Food & Drug 
Regulatory Au hority as well Drug Master File Specifications of the 
patented product would be adhered to in the production of KSM-6 and 
KSM-14 and in the bargain M/s Nycomed agreed to purchase the two 
products from the Joint Venture company at a price lesser than the price it 
would pay to M/s lsochem Inc., France. 

iv. On the basis of the above understanding, the Joint Venture 
company was formed which led to reduction of cost of production of 
Pantoprazole by at least 10% in the hands of M/s Nycomed leading to 
substantial gain to M/s Nycomed. In the Joint Venture, appellant company 
also gained by receiving sale price of its products at international level. 

v. By entering into a deal with the Joint Venture appellant company 
M/s Nycomed secured its key intermediates for manufacturing 
Pantoprazole on an uninterrupted basis at price lesser than the price paid 
by it to European supplier Isochem Inc. Further, M/s Nycomed also 
protected itself from a competition from M/s Cadila Healthcare Ltd. which 
could have manufactured Pantoprazole under a different brand name to 
capture the third world market where the patent of a product is not 
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recognized by the government. Also, M/s Nycomed knew that the patent 
will expire in the year 2010 and, therefore, to capture the growing market 
like India, it joined hands for manufacturing key intermediates for 
production of Pantoprazole which could be later sold in the third world 
market after the expiry of the patent. 

vi. Pantoprazole accounted for 39% of the total sales of M/s Nycomed 
which was 1314 million Euros in year 2008 and converted into Indian Rs. 
per kg sale price of Pantoprazole fetched by M/s Nycomed was 
Rs.6,12,992/- which compared to the procurement of Rs.10,323/- per kg 
and Rs.14,3791- per kg for KSM-6 and KSM-14 was a minimal 4.0% of the 
sale price and hence, the price paid by M/s Nycomed to the appellant 
company was very competitive and in any case less than what it has paid to 
M/s Isochem Inc., France. 

vii. In view of the above, it was submitted that in order to ascertain the 
prevailing market price of the products manufactured by the appellant 
company in the international market, the price charged by the appellant 
company to M/s Nycomed could be compared only with the price paid by 
M/s Nycomed to its other suppliers and it could not be compared with the 
purchase or sale price of other manufacturers from whom M/s Nycomed 
was not purchasing its raw mater als due to different quality standards. 

viii. In this background, it was urged as M/s Nycomed did not procure 
its requirement of KSM-6 and KSM-14 from cheap suppliers like China 
manufacture s due to the strict specifications of Drug Master File of Europe 
Food & Drug Regulatory Authority, there was no basis for comparison of 
the appe lant s sales price with the purchase or sale price of other Indian 
companies. 

ix. As far as the allegation that M/s Nycomed was paying higher price 
to the appellant company for the purpose of tax evasion, it was stated that 
merely because the appellant company was earning substantial profit from 
its business of manufacturing and exporting KSM-6 and KSM-14 at an 
agreed price to an international company, it could not be said to be a case 
of tax evasion. 

x. Apart from the above, the appellant company also furnished a 
comparative figure of Gross Profit and Net Profit in respect of M/s lsochem 
Inc. to suggest that these were comparable with the profits of the appellant 
company. 

xi. Without prejudice to the above, it was stated that the provisions of 
section 108(7) r.w.s 80IA(10) were sought to be invoked for the first time in 
the appellant's own case for A.Y. 2004-05 which was followed in AN. 2005-
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06 and even the assessment for A.Y.2003-04 was re-opened to restrict the 
appellant's claim on the same ground. However, Ld. CIT(A) in all three years 
conclusively allowed the appeals. Further, following the decision of the first 
appellate authorities from A.Ys. 2003-04 to 2005-06, Ld. AO dropped the 
earlier course of invoking the provisions of section 108(7) r.w. section 
80IA(8) & (10) in the scrutiny assessment for AY. 2006-07 and that it was, 
therefore, surprising that the earlier course of action was sought to be 
reinstated relying on the provisions of section 80IA(8). In this regard it was, 
therefore, submitted that the provisions of section 80IA(8) were attracted 
only where any goods or services held for the purpose of eligible business 
were transferred to any business carried on by the assessee whereas in the 
appellant's case, KSM-6 and KSM-14 manufactured by it were not 
transferred to any business carried on by it but the products so 
manufactured were independently sold as per the terms of the Joint 
Venture agreement to Nycomed GmbH, Germ ny and hence, under the 
circumstances, the question of computing the profits and gains of eligible 
business at market rate as contemplated by Section 80IA(8) did not arise 
and that Nycomed mbH, Germany confirmed the fact that the supply price 
charged by the company to the Joint Venture partner for KSM-6 & KSM 14 
was in accordance with the terms of E;ihe SO ply agreement which required 
that it was at a more favourable price than the lowest supply price charged 
to the Joint Venture partner by third party suppliers. 

2.4.8 Ld. AO rebutted the objections raised by the appellant by observing 
that the appellant company did not substantiate its contention that the two 
intermedia es manufactured by MIs Nosch & others did not comply with 
the European Standards. As far as the issue of tax evasion is concerned, Ld. 
AO once again referred to the provisions of section 108(7) rw.s 801A(8) and 
801A(10) to bring home the point that he had the powers to adopt the 
amount of profits as may be reasonably deemed to have been derived in 
case he found that the business transactions were arranged with other 
parties so as to produce more than ordinary profits. Apart from the above, 
Ld. AO referred to the findings in the scrutiny assessment for A.Y. 2007-08 
relating to MIs Nosch Labs Pvt. Ltd. He further dealt with the information 
received u/s 133(6) from other parties mentioned in the assessment order 
and as pointed out in the chart supra to suggest that none of these parties 
had denied that they were not engaged in manufacturing/dealing in such 
intermediates or Pantoprazole. It was thus held by Ld. AG that appellant's 
case squarely fell under the provisions of sub-section (8) and (10) of section 
801A. Therefore, after giving due weightage of 20% to 25% higher range 
than the prevailing market price as per enquiries conducted, Ld. AG 
adopted the market price of sale of KSM-6 at Rs.3,000/- and KSM-14 at 
Rs.5,200/- per kg and thereby disallowed the excess sale consideration 
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claimed by the appellant over and above the normal price. He, accordingly, 
computed the deduction u/s lOB at Rs.16,94,77,741/-. 

2.4.9 Apart from the above, Ld. AG also referred to the assessment 
proceedings for A.Y. 2006-07 where the then ITG-10(3)(4) after calling for 
and examining the details and evidence regarding change in shareholding 
pattern during F.Y. 2002-03, gave a finding that the appellant had violated 
the provisions of Section 108(9) of the Act during F.Y.2002-03 and hence, 
held the appellant to be ineligible for deduction u/s 10B in subsequent 
assessment years. Accordingly, he denied the entire deduction claimed by 
the appellant u/s 108 for A.Y. 2006-07. Ld. AG in the impugned assessment 
order for the year under appeal has stated that the appellant show caused 
as to why disallowance for violation of provisions of section 10B(9) be not 
made. In response to the same, the appellant reiterated its submissions and 
contention which were earlier put forth before the then ITG-10(3)(4) during 
A.Y. As the first appeal for A.Y. 2006-07 was pending at the time of framing 
the assessment for the current year, Ld. AG relying on the order for A.Y. 
2006-07 and without prejudice to the amount of deduction computed 
supra, disallowed the entire claim of deduction u/s 10B. 

2.4.10 Per Contra, the appellant during the course of the appellate 
proceedings filed a comprehensive submission by assailing Ld. AO's order 
whereby objection to the grounds taken by the appellant were rebutted. In 
its submissions available on record filed on 20.01.2016, it has been, inter 
alia, stated as under: 

M/s Nycomed  GmbH (currently known as Takeda GmbH) and M/s Cadila 
Healthcare Ltd. for the purpose of manufacturing raw materials for 
manufacturing Pantoprazole. Prior to the incorporation of the Joint Venture 
in India  M/s Nycomed GmbH, Germany used to purchase KSM-6 and KSM-
14 f om various suppliers in Europe and other countries at a higher price 
and, therefore, at the time of formation of the appellant Joint Venture 
company, M/s Nycomed GmbH agreed that it would buy-back the 
production of the appellant Joint Venture at a price which would be less 
than the price paid by M/s Nycomed GmbH to any other supplier all over 
the world. 

That price determined by the appellant had always been lower than the 
price paid by M/s Nycomed GmbH to any other party in the world and that 
M/s Nycomed GmbH always wanted the appellant to adhere to the highest 
standards of manufacturing and also maintain the same quality standards 
as are followed by the European Suppliers (Good Manufacturing Practices) 
and by other reputed supplier’s world over. 
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That in view of the same, sale price of the raw materials manufactured by 
the appellant company for M/s Nycomed GmbH was comparable to the 
international prices charged by leading manufacturers of the world, who 
followed comparable standards of manufacturing process and quality. 

That as regards M/s Nosch Labs and eight other companies viz. Sun 
Pharma, MyIan Laboratories Ltd., Wockhardt Limited, Macleods 
Pharmaceuticals Ltd., Dr. Reddy's Laboratories Ltd., Jubilant Life 
Sciences,Natco Pharma Ltd. and Rakshit Drugs Pvt. Ltd. (hereinafter 
referred to as M/s Nosch Labs and eight other companies), Ld. AO had no 
information in respect of manufacturing facilities of that company and as 
to whether it had actually engaged itself in manufacturing of KSM-6 and 
KSM-14. 

v. That there was no definite information that M/s Nosch Labs and 
eight other companies was a manufacturer and that it had itself 
categorically confirmed that the two products were sold to M/s Smilax 
Laboratories only once in the F.Y.2008-09 and the quantities of sale were 
shown at only 500 kgs each. 

That it was for the Ld. AO to first give the information about the quality of 
KSM-6 and KSM-14 of M/s Nosch Labs and eight other companies to 
compare the same with the facilities of the appellant which were of highest 
standard in the world. 

vii. That it was not in dispute that the appellant had charged higher 
rates for KSM-6 and KSM-14 to M/s Nycomed GmbH and the said sale 
consideration had been duly received by the appellant company in foreign 
currency on regular basis through banking channels 

viii. That as per the contractual understanding, the price charged by the 
appellant to M/s Nycomed GmbH was lower than the price paid by M/s 
Nycomed GmbH to any other party in the world. 

ix. That it was not in dispute that M/s Nycomed GmbH was only 
having 50% share in the appellant company and, therefore, it would not 
have liked to pay anything more than the fair market price of the said 
intermediates commensurate to its quality and standards. That the very 
vital point that was required to be noted was that the Pantoprazole 
manufactured by M/s Nycomed GmbH was a patented product during the 
year under consideration and, therefore, M/s Nycomed GmbH as patent 
owner, was enjoying the healthy price on the sale of Pantoprazole and thus 
it was earning substantial profits. Therefore, the price paid by M/s 
Nycomed GmbH for sourcing the said two intermediates was in fact a fair 
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market price which was lower than the comparable international market 
price. 

xi. That M/s Nycomed had sales of Euro 1685 millions of Pantoprazole 
product which comprised 48% of its total sales in year 2007 and that this 
product was manufactured and sold by M/s Nycomed for Europe and US 
markets which required highest standard of specifications and quality 
control requirements of Europe Food & Drug Regulatory Authority as well 
as Drug Master File specifications. 

xii. That prior to the formation of the Joint Venture in the year 2001-
02, these two intermediates were procured by M/s Nycomed from M/s 
Isochem Inc., France which was strictly complying with Drug Master File 
(DMF) specifications of the Pantoprazole p oduct as well as Good 
Manufacturing Practices (GMP) prescribed by Europe Food & Drug 
Regulatory Authority. 

xiii. That after setting up of the Joint Venture company, it was decided to 
have a factory for manufacturing these intermediates adhering to the 
above standards for which the Joint Venture company was to supply these 
intermediates at a price lower than the price M/s Nycomed would pay to 
M/s Isochem Inc., France or any other company in the world following 
similar standards and specifications. 

xiv. That on the basis of the above agreement and understanding, the 
appellant's factory commenced its production in September, 2001 and since 
then KSM-6 an  KSM-14 was being manufactured and exported exclusively 
to M/s Nycomed at a price lower than the price paid by M/s Nycomed to 
M/s Isochem Inc. 

xv. That the following chart showed the price per kg of KSM-6 and KSM-14 
paid by M/s Nycomed to the appellant company and to M/s Isochem Inc 
respectively in the calendar years 2001 to 2009. 
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xvi. That as regards the profit of MIs Nycomed GmbH & Isochem Inc. it was 
clear from the financial statements presented before the Ld. AO that MIs 
Nycomed GmbH was earning a clear gross margin of 74% on its sale of 
Pantoprazole even after paying the alleged excessive price to the appellant 
company on its purchase of KSM-6 and KSM-14 and the margins earned by 
Isochem Inc. was 84% and 81% for KSM-6 and KSM-14 respectively keeping 
in view the cost audit report presented before the Ld. AC in respect of 
Isochem Inc. 

2.4.11 Keeping in view the above chart, it has been stated that MIs 
Nycomed GmbH reaped multiple benefits by entering into a Purchase 
Understanding with the appellant company, firstly by reducing its cost of 
production of Pantoprazole by at least 10% and thereby substantially 
increasing its profit margin especially in view of the fact that sales of 
Pantoprazole accounted for 48% of its total sales. Secondly, MIs Nycomed 
secured an uninterrupted supply of raw materials at more economical 
prices. Further, MIs Nycomed protected itself from competition from MIs 
Cadila Healthcare Ltd. which could have manufactured Pantaprazole under 
a different brand name and captured the third world markets where the 
patent of a product is not recognized due to high costs. It was also urged 
that MIs Nycomed knew that the patent was to expire in 2010-11 and at 
that time it would need a base in a country like India, which had fast 
growing market and this way manufacture of Pantaprazole in India could 
facilitate sale even in the third world countries. 

 2.4.12 As far as the procurement of KSM-6 and KSM-14 from the appellant 
company at high rate is concerned, it has been stated by the appellant that 
as against the rates of Rs.10,323/- and Rs.14,3791- paid by M/s Nycomed 
to the appellant company for KSM-6 and KSM-14 respectively, its sale price 
per kg of Pantaprazole was Rs.6,12,992/- which amounted to merely 4.0% 
of the effective sale price fetched by it on the sale of Pantaprazole. Further, 
by agreeing to purchase of KSM-6 & KSM14 at a price even less than the 
price it would have paid to M/s Isochem, France, M/s Nycomed enhanced 
its gross profit margin by another at least 10%. It has thus been submitted 
that the price paid by M/s Nycomed to the appellant company has to be 
compared with the price paid by it to M/s Isochem Inc. France which was 
the most reasonable way of comparison. The appellant has further stated 
that in order to ascertain the prevailing market price manufactured by the 
appellant company, the price charged by the appellant to M/s Nycomed 
should have been compared with the price paid by M/s Nycomed to its 
other suppliers for similar products and it could not have been compared, 
as done by the Ld. AO, with the price of products from companies like Nosch 
Labs and eight other companies due to the standards, quality and 
specifications as mandated by Drug Master File specifications of the 

TAXPUNDIT.O
RG



 
I.T.A. Nos.3336/Mum/2016 

                                                                                                            4670/Mum/2016 
                                                                                                A.Y. 2009-10 & 2011-12 

12 
 

patented Pantoprazole. In this regard, the appellant has also filed 
comparison of specifications for non-patented Pantoprazole with their 
Analytical Test Report with similar reports for KSM-6 and KSM-14 used in 
patented Pantoprazole and a copy of which was _ orwarded to the Ld. AO 
during appellate proceedings for A.Ys. 2007-08 & 2008-09. 

 2.4:13 Advancing its arguments further, the appellant has stated that M/s 
Nycomed being a global company was in complete knowledge of the fact 
that KSM-6 andKSM-14 was also available from manufacturers in other 
countries such as China at much cheaper prices than the one paid to the 
appellant company or to M/s Isochem Inc., France, however, looking into 
the manufacturing standards and quality control adherence required in 
order to comply with the specifications of Drug Mas er File and of European 
Food & Drug Regulatory Authority, M/s Nycomed never made purchase of 
any cheap products fearing loss of its paten . This, according to the 
appellant, was a conscious decision of M/s Nycomed and in any case as 
explained earlier, M/s Nycomed paid only around 4.0% of its sale-price of 
Pantoprazole to the appellant company for procuring KSM-6 and KSM-14 
which in any case was lower by 10% or more of the price paid by it to M/s 
Isochem Inc. 

2.4.14 Meeting the Ld. AO s cha ge of tax evasion, it has been posited that 
M/s Nycomed was holding 50% of the shares of the appellant company 
and, therefore, it would by no stretch of imagination pay a higher price to 
get a lesser return. By way of example it has been stated that if M/s 
Nycomed gave One rupee extra to the appellant company, it could earn 
dividend of 50 paisa only on which after deducting the Dividend Distribution 
Tax, the effective dividend would be only 42 paisa and hence, there was no 
logic in justifying the allegations made by Ld. AO that the entire structure 
was created with an objective of tax evasion. 

2 4.15 Finally, the appellant has relied on the appellate orders in its own 
case for A.Ys.2003-04, 2004-05 and 2005-06 where the Ld. CsIT(A) deleted 
similar additions made on similar charge of the appellant earning abnormal 
profit. The appellant has rebutted the above arguments by stating that the 
detailed and elaborate submissions made earlier clearly highlighted that 
the information gathered by Ld. AO was not comparable in any manner to 
the facts of the appellant's case. 

2.4.16 Coming to the legal contentions, the appellant has relied on the 
decision of Hon'ble Mumbai Bench of ITAT in the case of M/s Schmetz India 
Pvt. Ltd. Vs ACIT in ITA No. 76291M/2007 dated 30th July, 2008 which came 
to be affirmed by the Hon'ble Bombay High Court in ITXA No. 4508 of 2010 
(2012) 79 DTR 356, (Born). Referring to the decision of the Hon'ble Mumbai 
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Bench in the above case, it has been held that the aforesaid decision 
squarely applies to the facts of the apellant's case in as much as, firstly, the 
Transfer Pricing Officer had not made any statement in respect of export of 
goods by the appellant company to its J.V. partner. Secondly, Ld. AO had 
not been able to adduce any evidence that the appellant had earned higher 
profits due to any arrangement between the appellant and its Joint Venture 
partner. Thirdly, the so-called extraordinary profit could not lead to the 
conclusion that there was an arrangement between the parties and lastly, 
Ld. AO had accepted that the profit made by the appellant company in A.Y. 
2002-03 was reasonable and the increase in profit in subsequent years was 
due to reduction in cost in raw materials, decrease in average 
manufacturing cost, economy of scale etc. It was further stated that all 
these aspects were taken into account at length in the appellate orders for 
A.Ys. 2003-04 to 2005-06. 

2.4.17 The appellant further relied on the decision of Hon'ble Mumbai 
Bench of ITAT in the case of ITO v. Novel Consumer Products (P) Ltd. (2006) 
7 SOT 615 (Mum). Even in that case, the AO had invoked the provisions of 
sub-section (10) of section 80-IA and adopted the profit of assessee's 
business at the rate of 22.5% as the assessee in that case was selling almost 
its entire production to a proprietary concern of one of the directors of the 
assessee company. The AO in that case found that the assessee company 
was earning a net profit of approximately 70% in the year 1998-99 whereas 
the profits of proprietary concern to which the entire production was being 
supplied was as low as 1%. Taking these aspects into consideration, AO in 
that case held hat the affairs were arranged in such a way only because 
the profits disclosed by the assessee enjoyed deduction u/s 80IA whereas 
the proprietary concern was not entitled to claim such a deduction. 
However, the Hon'ble ITAT referring to an earlier decision in the case of ITO 
Vs PCA Engg. Ltd. 89 ITD 518 (Born) held the AO's decision to be unjustified. 

2 4.18 Reliance in this regard was also placed on the decisions in the 
following other cases  

1. Zavata India (P) Ltd. (2013) 31 taxmann.com 147 (Hyderabad). 

 ii. Tweezerman (India) P. Ltd. [2010] 133 TTJ 308 (Chennai) 

iii. Digital Equipment India Ltd. v. Dy. CIT [2006] 103 TTJ 329 (Bang.) 

 iv.Visual Graphics Computing Services (India) P. Ltd. 52 SOT 172 

(Chennai) - the AO was not justified to invoke the provision of section 
80IA(10) r.w.s 10A(7) so as to reduce the eligible profits. 
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2.4.19 On similar issue in A.Y. 2007-08, taking all the above aspects into 
consideration, my Ld. predecessor (the then CIT(A)-22, Mumbai) remanded 
the matter to the Ld. AO vide letter dated 14.08.2013 forwarding therewith 
the two volumes of paper book submitted by the appellant mainly objecting 
to the market rates fixed by the Ld. AO. Ld. CIT(A)-22, Mumbai felt that as 
the information/documents filed were not available before the Ld. AO, it 
amounted to furnishing of additional evidence and since the grounds raised 
went to the root of the issue, Ld. AO was directed to examine in detail each 
of the objections raised by the appellant and thereafter submit a remand 
report after conducting necessary enquiries. Ld. AO vide his first Remand 
Report dated 19.08.2013 stated that except the Analytical Test Report for 
APIs (KSM-6 & KSM-14) submitted by the appellant  all other details were 
considered by Ld. AO and as even the said repor  was prepared by the 
appellant, it was not an independent/global eport which could be relied 
upon. It was, therefore, urged that the sanctity o  the Analytical Test Report 
could be considered only if it was furnished by an independent authority. 

2.4.20 As per Rule 46A, the appellant shall not be entitled to produce any 
evidence before the CIT(A), whether oral or documentary, other than the 
evidence produced by him during the course of proceedings before the AO, 
except in the following circumstances, namely; 

a) Where the AO has refused to admit evidence, or 

b) Where appellant was prevented by sufficient cause from producing the 
evidence which he was called upon to produce by the AO, or 

c. Where appellant was prevented by sufficient cause from producing 
before th  AO any evidence which is relevant to any ground of appeal, or 

d.) Where AO has made the order without giving sufficient opportunity to 
the appellant to adduce evidence. 

2.4.21 Admittedly the appellant's case did not fall under (a), (b) or (d) 
above as per the records. Hence the appellant has to satisfy sufficiency of 
cause under (c) for not producing the evidence before the AO. The right to 
produce any evidence under Rule 46A(1) before the CIT(A) is not automatic. 
The assessee has to apply properly to make out the reasonable case and he 
has to make out the case of his incapacity to bring crucial and relevant 
material on record inspite of his best and sincere efforts. Even reliance on 
the provision of 250(4) & (5) of the l.T. Act read with Rule 46A of Income 
Tax Rules to admit additional evidence in each and every case would be 
quite farfetched as every case would depend upon the facts and 
circumstances obtaining therein and before adducing to admit additional 
evidence or even to send the additional evidence to the AO for comments, a 
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prima facie examination of the so called additional evidence has to be 
made by the CIT(A). However, upon appreciation of facts, I found that as 
the evidences furnished by the appellant go to the root of the issue as was 
also held by the then Id. CIT(A)-22, Mumbai while remanding the matter to 
the Id. AO, in the interest of fairness, Id. AO having been granted an 
opportunity to examine the evidence in detail, these evidence needed to be 
admitted in A.Y.2007-08 which has a bearing on this year. In any case, as 
would turn out later, these evidences are not the sole grounds for deciding 
the appeal as appellant's claim of exemption under sec. 10B was already 
subject matter of adjudication by the Hon’ble ITAT in earlier years. 

2.4.22 In this regard reliance was placed on the decision of case CIT vs. P.S. 
Jain & Co. Ltd. 322 ITR 320(Del.) where it has been held that the CIT(A) had 
exercised his discretion in allowing additional evidence in respect of cash 
credits and had also afforded an opportunity to the Assessing Officer to 
examine the additional evidence. In view of the same it was held that there 
was no perversity in the finding of the Tribuna  in confirming the action of 
the CIT(A). 

 2.4.23 Hon'ble jurisdictional High court in the case of Smt. Prabhavati S. 
Shah Vs. CIT 231 ITR 1 (Born) has held that the AAC {now the same powers 
being exercised by CIT(A)}is not fettered by Rule 46A in examining or calling 
for production of any documents and has in fact wide powers under sub 
sec(4) of Section 250 to make such further enquiry as he thinks fit. Hon'ble 
Bombay High Court further held that the powers of the AAC which are 
wider than the powe s of Civil Court of appeal and that the scope of his 
powers is co terminus with that of the It was also held that power 
conferred on MC under sub section (4) to sec.250 being quasi-judicial 
power, it is incumbent on him to exercise the same if the facts and 
circumstances justify. If the AAC fails to exercise his discretion judicially and 
arbitrary and refuses to make an enquiry in a case where the facts and 
circumstances so demand, his action would be called upon for correction by 
the higher authority. The Hon'ble High court went on to hold that the 
additional evidence should have been allowed to be produced by the 
appellant under Rule 46A of the I.T. Act, 1962 in respect of cash credit. 

 24.24 Accordingly, having given careful consideration to the facts narrated 
in the Assessment order and brought before me during the appellate 
proceedings in A.Y.2007-08, I was of the considered view that appellant 
was prevented by sufficient cause from producing the evidence within the 
meaning of sub clause (c) of sub Rule (1) of Rule 46A of the I.T. Rules, 1962. 
In these circumstances, I admitted the additional evidence. As the Ld. A.O. 
was already given an opportunity to furnish his objections to the additional 
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evidence and he has done so, the procedure involved as per sub rule (3) of 
Rule 46A was held to be met. 

 2.4.25 Pursuant to the above, the copy of the remand report in A.Y. 2007-
08 was provided to the appellant who vide its ARs' letter submitted on 
22.08.2013 before the then Ld. CIT(A)-22, Mumbai filed a rejoinder stating 
that the Ld. AG had accepted most of the submissions and had not offered 
any comments in regard to the specific points raised by the appellant where 
it had elaborately explained as to how the then Ld. AO wrongly adopted the 
price of KSM-6 and KSM-14 at Rs.2,000/- and Rs.4,000/respectively based 
on the unjustified information from MIs Nosch Lab Pvt. Ltd. and eight other 
companies. It was also pointed out by Ld. AR that the Ld. AO had not 
disputed in any manner the Drug Master File Specifications of the patented 
Pantoprazole which were required to be complied with by the appellant 
company. It was further stated that the Ld. AO did not find any fault with 
the appellant's submission highlighting the key aspect that 'comparison 
should be of like to like' and that the gross margins of MIs Nycomed GmbH 
supported the logical contention that appellant company had not charged 
any excessive price from MIs Nycomed   

2.4.26 Subsequently, Ld. AR for the appellant had also filed an additional 
relying on the ITAT order dated 31.10.2013 for A.Ys. 2003-04, 2004-05 £nd 
2005-06 where the then Ld. AO had restricted the appellant's claim for 
deduction u/s 10B on the similar charge of earning abnormal profits. While 
making the above submission, it was pointed out by Ld. AR that the Hon'ble 
Tribunal held that the provisions of section 10B(7) r.w.s 801A(10) could be 
invoked "only if it could be said that the course of such business between 
the assessee company and APAG, That M/s Nycomed, Germany was a 
privately owned, global, market driven pharmaceutical company and APAG 
Germany was so arranged that the same produced to the assessee more 
than the ordinary profits which might be expected to arise in such eligible 
business as contemplated in section 80IA(10) of the Act. 

2.4.27 Further, relying on various observations of the Hon’ble ITAT in its 
own case for A.Ys. 2003-04 to 2005-06, the appellant also pointed out that 
the profits for the impugned assessment year i.e. A.Y. 2009-10 are in no 
manner unreasonable or more than ordinary as compared to the base year 
AX.2002-03, more particularly on the following counts: 

a. Sale price of KSM-6 and KSM-14 charged by the appellant to MIs 
Nycomed GmbH Germany are lower at Euro 182 per kg and Euro 200 per kg 
respectively, in A.Y. 2007-08. 

TAXPUNDIT.O
RG



 
I.T.A. Nos.3336/Mum/2016 

                                                                                                            4670/Mum/2016 
                                                                                                A.Y. 2009-10 & 2011-12 

17 
 

b. The Net Profit before tax for A.Y.2007-08 worked out to 77%, which is, in 
fact, marginally lower than 84.54% in A.Y. 2005-06 which has been upheld 
by the Honble ITAT to be fair and reasonable and beyond the scope of 
invocation of the provisions of section 801A(1 0). 

c. Even in the earlier years the Joint Venture partner APAG Germany in the 
appellant company had only 50% share and it was difficult to comprehend 
as to why it would enter into any sort of arrangement to allow the 
appellant company to make more than ordinary profits. 

 2.4.28 In the end it was urged that keeping in view the appellate decision 
of the Hon'ble Tribunal in its own case where it was held that mere 
substantial profit by itself would not give rise to a conclusion that there 
could be any such arrangement to produce more than the ordinary profits 
to the assessee from eligible business, the disallowance made by the Ld. AO 
by restricting the appellant's claim u/s 108 had to be deleted. 

2.4.29. As the facts for this year are similar to earlier years it is imperative 
to the Ld. AO's findings in Remand proceedings of earlier years. The then 
Ld. T(A)-22, Mumbai had remanded the matter to the Ld. AO vide his letter 
dated .09.2014 for both AYs. 2007-08 & 2008-09 by stating that the 
working adopted by Ld. AO u ing sale price to restrict the claim of 
deduction was not as per provi ions of law and hence unacceptable. In that 
view of the matter  he directed the Ld. AO to ascertain the actual profit 
earned on sale of these two APIs by MIs Nosch Lab Pvt. Ltd. and eight other 
companies. Ld. AO was further directed to ascertain whether MIs Nosch Lab 
Pvt. Ltd. and eight other companies were manufacturer or trader and 
whether those companies were exclusively dealing with APIs (KSM-6 and 
KSM-14). Ld. AO was thereafter required to find out that in case the said 
companies were dealing in many pharmaceutical products, what was the 
segmental profit for these two pharmaceutical ingredients which only could 
be compared with the profits of the appellant so as to invoke the provisions 
of section 801B(10). 

 2.4.30 After a sustained follow up, Ld. AO finally submitted his second 
Remand Report dated 19.11.2015 received in this office on 26.11.2015 
through the office of Addl.CIT, Range-15(3), Mumbai. The salient points of 
the said remand report, other than repeating the findings in the Ld. AO's 
order and observations of Ld. CIT(A)-22, Mumbai while remanding the 
matter, was merely based on the information available on the assessment 
record. Ld. AO had not cared to carry out any further verification and had 
relied on the information available on the website of MIs Nosch Lab Pvt. 
Ltd. alone. In the concluding paragraph, Ld. AO stated that the then Ld. AO 
had compared the purchase price of MIs Nosch Labs Pvt. Ltd. and eight 
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other companies with the appellant's sale price as that was more objective 
and reliable way of comparison. In nutshell, no new evidence was brought 
on record other than the one which was narrated in the assessment order. 

 2.4.31 A copy of the second remand report was provided to the appellant 
for rejoinder pursuant to which the same was submitted vide letter dated 
22.12.2015 which reads as under: 

'REVISED SUBMISSIONS FOR THE APPELLANT 
IN RESPONSE TO THE REMAND REPORT DATED 19/11/2015 

SUBMITTED BYDY. CIT-15(3)(1), MUMBAI 
In continuation of the elaborate submissions and additional submissions, - 
along-with the two Paper Books filed by the Appellant during the course of 
the appeal proceedings from time to time, the Appellant wishes to present 
the following revised submissions, in response to the Remand Report dated 
19/11/2015 submitted by the Dy. CIT-15(3)(1)  Mumbai (through the Addl. 
CIT, Range-15(3), Mumba: 

1. Under paras 1 to 5.1 of his Remand Report, the learned A. 0. has merely 
summarized in a nutshell the facts of the case. Under Para 5.2, the learned 
A. 0. has quoted certain observations of the Hon'ble CIT(Appeals) for 
purposes of seeking the Remand Report. As observed by the Hon We 
CIT(Appeals), "the A. 0. had pu ely gone by the cost of sale per kg, which is 
unintended by Sec  80-IA(10). The section gives thrust on the ordinary 
profits which is expected from the eligible business. Hence, what is to be 
compared is the pro it of the eligible business with that of the other 
concern. The cost of sale as such cannot be treated as the profit of the 
eligible unit though it has got profit embedded into it." 

2. Para 5.2 of the Remand Report further notes the following findings and 
directions of the Hon'ble CIT(Appeals) given to the learned A.O. for the 
purpose of submitting his Remand Report: 

a. The working adopted by the A. 0. using the sale price to restrict the claim 
of deduction is not as per provisions of law and hence is unacceptable 
proposition. 

b. In view of this, the A.O. is directed to ascertain the actual profit earned 
on sale of these two APIs (KSM-6 and KSM-14) by the seven comparable 
companies from their Annual Accounts. 

c. The A.O. needs to further ascertain whether the above concerns are a 
manufacture or a trader or manufacturer cum trader and also to ascertain 
whether these concerns are exclusively dealing with APIs KSM-6 and KSM-
14. 
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d. In case, if the concerns are dealing with many pharmaceutical products 
then it is the duty of the A. 0. to find out the segmental profit for these two 
pharmaceutical ingredients and then compare such profit with the profit of 
the appellant to invoke the provisions of Sec. 80-1A(10). 

3. It is pertinent to point out that although the learned A. 0. was given more 
than sufficient time to submit his findings and comments on the aforesaid 
four issues as directed by the Hon'ble CIT(Appeals), he has not conducted 
any inquiry or gathered any information in the matter, but under Paras 5.3 
to 5.7 merely analyzed the facts on the record of the case, as available at 
the time of the original assessment proceedings. On the basis of the same, 
the learned A.O. has merely attempted to reiterate the very same issues as 
noted by his Predecessor under the assessment order. In fact, it is most 
respectfully submitted that the learned A. 0  has done nothing but to 
question the wisdom pt. the Hon'ble CIT(Appeals), without responding to 
any of the answers as specifically sought rom him  This is clear and evident 
from the following: 

In response to the direction under which the A. 0. was asked to ascertain 
the actual profit earned on sale of these two APIs by the seven companies 
from their Annual Accounts, the learned A.O. has under Para 5.4 vaguely 
observed that, "most of the companies maintained only consolidated 
profitability of all the products and did not maintain product wise/segment 
wise profitability." 

ii. Under the next point raised by the Hon'ble CIT(Appeals) for purposes of 
remand, the learned A.O. was asked to ascertain whether these companies 
were a manufacturer or trader or manufacturer cum trader. Under Para 
5.3, the learned A. O. has merely reiterated the observations of his 
predecessor who framed the original assessment As submitted by the 
app llant in its submissions during the appeal proceedings before your 
honour, there is no evidence on record which can go to conclusively show as 
to what was the activity of the seven companies with reference to KSM 6 
and KSM 14. Without ascertaining anything as directed by the Hon'ble 
CIT(Appeals), the learned A.O. has on the basis of his own assumptions 
concluded under Para 5.3 that, "therefore it may be said that the company 
Ms. Nosch Lab Pvt. Ltd. is engaged mainly in manufacturing." As regards 
the remaining six companies, he has not stated anything except observing 
that, "the A. O. has also gathered information by issue of of notice u/s. 
133(6) from the other six companies, which are dealing in these two APIs." 
It is pertinent to point out that no such specific information is available on 
,auin the L:tt'inai assessment proceedings in regard to the six parties being 
a manufacturer or trader, as required to be clarified under the remand 
directions of the Hon'ble CIT (Appeals). 
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iii. The A. O. was also asked under remand to find out the segmental profit 
for KSM-6 and KSM-14 and compare such profit with the profit of the 
appellant to invoke the provisions of Sec. 80IA(10). Without making any 
independent effort at his end, the learned A.O. has under Para 5.7 merely 
defended the action of his learned predecessor and questioning the 
approach of the Hon'ble CIT(Appeals), commented that the comparability 
of the purchase price is the most direct and more reliable comparable than 
profitability." The learned A.O. has further made a cryptic remark without 
any logical support or basis that "intermediary products are chemical 
formulations, so quality or nature of the product has to be identical in all 
cases." It is respectfully submitted that this approach of the learned A. 0. is 
patently erroneous. The quality of the raw materials used in the 
manufacture of a pharmaceutical end product is extremely relevant in the 
determination of its cost and ultimate profitability. 

The appellant wishes to most respectfull  submit that the Remand Report 
submitted by the learned A. O. is in no way in due compliance of what was 
sought for by the Hon'ble CIT(Appeals) and further does not even effectively 
deal with the reasoning and the posers put forward by the Hon'ble 
CIT(Appeals). In this context, the appellant wishes to present the following 
submissions for your honour's kind consideration: 

Under Pages 287 to 336 of the appellant's Paper Book (Vol.2), the details 
collected by the Assessing Officer by issuing notice u/s. 133(6) to six 
pharmaceutical companies viz. Sourav Chemicals, Cipla, Matrix 
Laboratories, Sun Pharmaceuticals, Orchid Chemicals and Pharmaceuticals 
and Apex Drugs and Intermediates have been duly compiled. 

As will be evident from the same, these pharmaceutical companies have 
merely purchased KSM-6 and KSM-14 from various parties of China and 
India during A. Y. 2008-09 (FY 2007-08). Intact, none of these six parties 
have either manufactured KSM-6 or KSM-14 as done by the appellant and 
therefore the comparison of the purchase rates in the case of the said six 
companies with the sale price of the appellant who has manufactured KSM-
6 and KSM-14 for the European market as per highest international 
standards is clearly unjustified, as it would tantamount to comparing 
Apples with Oranges.' 

IL Moreover, none of the six companies have either explained to the A. 0. 
nor has the A. 0. gathered any information from them in regard to how or 
in what mariner the KSM-6 or KSM-14 purchased by the said companies 
have been utilized by them. It is also not known as to what was the end 
price of the product made out of the utilization of the said intermediates 
KSM-6 and KSM-14 and what profit was earned by them out of such sale. 
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iii. It is pertinent to note that although the Hon'ble CIT(Appeals) had under 
the directions for getting the Remand Report specifically asked the learned 
A. 0. to get details of profitability of the said companies for purposes of 
comparing with the profitability of the appellant, the learned A.O. has not 
been able to do so. In fact, he has questioned the logic and reasoning of the 
Hon'ble CIT(Appeals) that for purposes of Sec. 80-IA(10), what is required to 
be considered is not the purchase or the sale price but the amount of profits 
earned on the business transacted with the person with whom the assessee 
has close connection. 

Under the circumstances, your honour may be pleased to decide the matter 
keeping in view the merits of the appellant's elaborate submissions and the 
logical reasoning of the Hon'ble ITAT Order in the appel ant's own case, 
dealing with this identical controversy in the ea lier years." 

2.4.32 Upon considering the entire conspectus of facts which have been 
elaborately compiled supra, I find that the only difference between the 
facts obtaining in A.Ys. 2003-04 to 2005-06 which were adjudicated upon 
by the Hon’ble Tribunal vide its order dated 31.10.2013 (supra) and the 
facts obtaining in the present appeal before me is that Ld. AO has referred 
to a comparable from M/s Nosch Labs Pvt. Ltd. and eight other companies 
vis-a-vis the sale price of the appellant company to M/sNycomed to come 
to the conclusion that the appellant company was charging excessively to 
M/s Nycomed and that the entire affairs were arranged in order to claim 
excessive deduction u/s 10B of the Act. As pointed out earlier, Ld. CIT(A)-22, 
Mumbai wh le remanding the matter back for the second time to the Ld. 
AO vide letter dated 12.09.2014 for A.Ys 2007-08 & 2008-09 had clearly 
held that cost of sale of M/s. Nosch Lab and eight other companies could 
not be adopted for computing the profit of the eligible unit and, therefore, 
the working adopted by Ld. AO using the cost of sale to restrict the claim of 
deduction was not as per the provisions of law and hence, was an 
unacceptable proposition. What the Ld. AG had done in the second remand 
report was nothing more than what was brought out in the assessment 
order. The Hon'ble ITAT in appellant's own case for A.Ys. 2003-04 to 2005-
06 (supra) found that the then Joint Venture partner MIs APAG, Germany 
was also sourcing KSM-6 and KSM-14 from the appellant company through 
Joint Venture agreement, Supply Agreement and License and Distribution 
Agreement as is the situation in the present appeal. 

2.4.33 Therefore, on a close and careful consideration of the above, lam of 
the view that the Id. AG was not justified in restricting the appellant's claim 
for exemption u/s.10B(7). For arriving at this conclusion, I have been guided 
by the following important aspects: 
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a. Ld. AO has restricted the appellant's claim for exemption by invoking the 
provisions of Sec.801A(8) and (10). As regards the applicability of the 
provisions of Sec.801A(8), the appellant is quite justified in contending that 
Sec.801A(8) is attracted only in a case, "where any goods or services held 
for the purposes of the eligible business are transferred to any business 
carried on by the assessee." On the facts of the appellant's case, it is seen 
that the sale of KSM-6 and KSM-14 manufactured by the appellant were 
not transferred to any business carried on by it rather the products 
manufactured by it were independently sold as per the terms of the Joint-
Venture Agreement to its Joint-Venture Partner, Nycomed GmbH, Germany. 
Under the circumstances, I am inclined to agree with the appellant's 
contention that the invoking of the provisions of Sec. 801A(8) is not called 
for on the facts of its case. 

b. As pointed out earlier, it is a matter of record that the provisions of Sec. 
10B(7) r.w.Sec.801A(10) were sought to be invoked for the first time I in the 
appellant's assessment for A.Y.2004-05 and its laim for exemption u/s 10B 
was restricted by the Id. A.O. who framed the assessment then. On the 
basis of the view taken in A.Y.2004-05, not only was the assessment for the 
A.Y.2005-06 finalised accordingly, restricting the appellant's claim u/s.10B, 
but also the completed as essment for A.Y.2003-04 was reopened u/s.147. 
The appeals filed by the appellant for all the three years were duly allowed 
by the Id. CIT(A) and hey came to be challenged by the Department before 
the Hon'ble ITAT. As clearly highlighted by the Hon'ble ITAT in para 16 of its 
Order dated 31/10/2013 (supra), the provisions of Sec. 10B(7), r.w.s. 
801A(1O) can be invoked, "only if it can be said that the course of such 
business between the assessee company and APAG, Germany was so 
arranged that the same produced to the assessee more than the ordinary 
profits which might be expected to arise in such eligible business as 
contemplated in section 80IA(10) of the Act" In the same paragraph, 
Hon ble ITAT further observed that, "the case of the A.O. in this regard is 
based on the comparative working of profitability made by him to allege 
that the profits shown by the assessee for all the three years under 
consideration were more than the profits shown by the assessee for the 
first year i.e. A. Y 2002-03 which was taken by the him abnormal profits of 
the assessee's eligible business." Thus, the effective benchmark laid down 
by the Hontle ITAT was as to whether the profits for the three years A.Ys. 
2003-04 to 2005-06, could be compared to be fair and reasonable, 
considering the base parameters of A.Y. 2002-03, which the Id. AO himself 
had accepted as the comparable base. On the basis of the above, the 
Hon'ble ITAT, after referring to the figures as per respective Tax Audit 
Reports, has reproduced in para 19 of its Order the comparable Net Profit 
before tax for the four years from A.Y. 2002-03 to A.Y. 2005-06. On due 
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appreciation of the relevant facts of the subsequent three years, Hon'ble 
ITAT has given a categorical finding in para 20 that, "the increase in gross 
profit rate for the years under consideration as compared to that of A. Y 
2002-03 which was taken by the A. 0. as the year of ordinary profits thus 
was properly explained by the assessee and keeping in view the said 
explanation which was based on the relevant facts and figures, we are of 
the view that the Id. CIT(A) was fully justified in holding that the profits of 
the assessee company from its eligible business for the years under 
consideration could not be regarded as more than the ordinary proms 
which are expected to arise in such eligible business so as to attract the 
provisions of section 801,4(1 0) of the Act" 

c. Keeping in view the above benchmark reasoning adopted by the Hon'ble 
ITAT, the appellant has emphatically contended that even for the year 
under consideration, viz. A.Y.2009-10, the profits are in no manner 
unreasonable or more than ordinary, as compared to the base year A.Y. 
2002-03, on the two counts, viz.,(i) the Sale Price of KSM-6 and KSM-14 
charged by the appellant to M/s. Nycomed GmbH Germany, are lower at 
Euro 182 per kg and Euro 200 per kg  respectively, in A.Y. 2008-09; and (H) 
the Net Profit before tax for A Y. 2009-10 works out to 77%, which is in fact 
marginally lower than 84 54%, being the similar rate for AN. 2005- 06, 
which has been upheld by the Hon'ble ITAT to be fair and reasonable and 
beyond the scope of invocation of the provisions of Sec. 80IA(10). This 
important fact highlighted by the Appellant in its submissions has not been 
controverted by the Id. AO, even in his two Remand Reports submitted 
during the appellate proceedings. 

d. Further, in the aforesaid order, the Hon'ble Tribunal's observations in 
para 21 are pertinent, wherein it has been noted that, "APAG Germany was 
a Joint Venture partner in the assessee company having 50% share only and 
it is difficult to comprehend as to how and why it will enter into any sod of 
arrangement to allow the assessee company to make more  than ordinary 
profits at its own cost knowing fully well that the benefit of such 
arrangement as a result of any excess profit could be shared by it only to 
the extent of 50% with the balance 50% going to the other Joint Venture 
party." 

e. The Hon'ble ITAT has usefully relied on the ratio in the case of Digital 
Equipment India Ltd. vs. DC1T, (2006) 103 TTJ (Bang.) 359 by noting that, 
"a similar issue was involved wherein the deduction claimed by the Joint 
Venture company was restricted by the Revenue Authorities by Germany 
was so arranged that the same produced to the assessee more than the 
ordinary profits which might be expected to arise in such eligible business 
as contemplated in section 801A(10) of the Act" 
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f. As far as the approach of the Id. AO in reworking the profit of the 
appellant adopting the market prices of Rs.3,000/- for KSM-6 and 
Rs.5,200/- for KSM-14 is concerned, for the said purpose, he has relied on 
the sale prices of similar products as available in the case of M/s. Nosch Lab 
Pvt. Ltd. and eight other companies. I find that there was no definite 
information in the possession of the Id. AO as to whether during the 
relevant period under consideration, M/s. Nosch Lab Pvt. Ltd and eight 
other companies were manufacturer of KSM-6 & KSM-14 or they were mere 
traders. Ld. AO has also not placed on record any information in regard to 
the manufacturing facilities (if any) and/or process involved in the 
manufacture, the quality standards of the same etc. The appellant is, 
therefore, quite justified in contending that in the absence of any 
information in regard to the quality standards followed by some Chinese 
and Indian suppliers who had supplied KSM-6 and KSM-14 to M/s. Nosch 
Lab and eight other companies, the prices of the products manufactured by 
the appellant complying with the highest quality standards for supply in the 
European market could not be arbitrarily compared to the half-hearted 
information collected by the Id  AO in the manner as pointed out 
hereinabove. 

g. I also find that the appellant s submissions in regard to its pricing being 
fair and profits being reasonable are logically convincing. It is not in dispute 
that as per the contractual understanding, the price charged by the 
appellant to M/s Nycomed GmbH is lower than the price paid by M/s 

h. I also find force in the appellant's submissions that in order to ascertain 
the prevailing market price of the products manufactured by the Appellant 
Company  the price charged by the appellant to MIs. Nycomed should be 
compared with the price paid by MIs. Nycomed to its other suppliers for 
simila  products and it cannot be compared, as done by the Id. A.O. with 
the price of products (though available at a much cheaper price), but which 
MIs. Nycomed is not purchasing as its raw materials. It is important to bear 
in mind that a comparison of prices, should be of products which are like to 
like in terms of their specification, standards and quality. The appellant is 
quite justified in contending that MIs. Nycomed is a global company and, 
therefore, it would have known that KSM-6 and KSM-14, which are being 
manufactured by the appellant Company, are also available from 
manufacturers in other countries such as China, at cheaper prices than the 
price paid by it to the appellant Company or to MIs. Isochem Inc. However, 
MIs. Nycomed did not prefer to procure its requirements of KSM-6 and 
KSM-14 from such suppliers at cheaper rates, because it did not wish to 
compromise on the manufacturing standards and quality control 
adherence, required for manufacturing KSM-6 and KSM-14. It is a known 
fact that such high standards are not complied with by such manufacturers 
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who produce the same products at cheaper rates. As the product 
Pantoprazole was patented by M/s. Nycomed, it was required to comply 
with the strict specifications of Drug Master File and of European Food & 
Drug Regulatory Authority, otherwise it could lose its Patent. M/s. Nycomed 
had, thus, taken a conscious decision to procure its requirements of KSM-6 
and KSM-14 from the Appellant Company, as it was fully complying with 
the specifications of Drug Master File and of European Food & Drug 
Regulatory Authority. 

i. To support its contention that M/s. Nycomed GmbH is not paying 
to the appellant any excessive price for procuring KSM-6 and KSM-14 for 
manufacturing of Pantoprazole, the appellant has submitted a financial 
analysis of both, M/s. Nycomed, as also M/s. lsochem Inc. which was even 
produced before the Ld. AO during assessment for A.Y.2008-09 and 
forwarded in remand proceedings but no comments were offered by him. 
From the same, it is evident that Nycomed's own profit margins are as high 
as 74%. Moreover, the profit margin of around 81% to 84% in the case of 
M/s. Isochem Inc., also goes to justify that M/s. Nycomed GmbH is not 
paying any excessive price to the appellant company, more particularly in 
view of the fact that the appellant's profit margin for the year under 
consideration being 77% is very much comparable with that of M/s. 
lsochem. 

2.4.34 It is pertinent to note that the facts as noted hereinabove were not 
controverted in any manner by the Id. AO in his Remand Reports for A.Ys 
2007-08 & 2008-09  Other than referring to the arguments in A.Y.2007-08 
in respect of M/s Nosch Labs Pvt. Ltd., Ld. AO in his second Remand Report 
did not even care to make any reference to other eight companies. Same is 
true in th s year. In view of the same, I hold that the Id. AO was clearly not 
justified in invoking the provisions of Sec. 10B(7) r.w.s. 80IA(10), since it 
cannot be said that the business transacted between the appellant and 
M/s. Nycomed produced to the appellant more than the ordinary profits 
expected to arise in such business. 

2.4.35 Therefore, aforesaid findings of the Hon'ble ITAT, in the Appellant's 
own case, can be squarely applied to resolve the controversy before me in 
A.Y. 2008-09, more particularly, keeping in view the material facts as 
highlighted hereinbefore, which are similar to those of A.Ys. 2003-04 to 
2005-06. Thus, respectfully following the same, I have no hesitation in 
holding that the Ld. A0 was not justified in drawing his conclusion against 
the appellant that its course of business with Nycomed GMBFI, Germany 
was so arranged that the business transacted between them produced to 
the Appellant more than the ordinary profits, which might be expected to 
arise in such case. Therefore, the action of restricting the exemption 
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u/s.10B as done by the Ld. AO cannot be upheld. He is, accordingly, directed 
to allow the appellant's claim for exemption u/s. 10B of the I.T. Act as 
claimed in its Return of Income. 

2.5. In the result, the appeal for A.Y. 2009-10 is allowed.” 

6. On appraisal of the above mentioned finding, we noticed that the 

CIT(A) has dealt with the each and every aspect of the facts and 

circumstances of the present case. The matter of controversy has already been 

allowed in the A.Ys.2003-04 to 2005-06 in which the claim of the assessee 

was found justifiable in view of the order of Hon’ble ITAT in the assessee’s 

own case which has been reproduced by the CIT(A), therefore, there is no 

need to repeat the same. The facts are not distinguishable at this stage. No law 

contrary to the law relied by the Ld. Representative of the CIT(A) has been 

produced before us. Taking into account all the facts and circumstances of the 

case, we are of the view that the CIT(A) has decided the matter of controversy 

judiciously and correctly which is not liable to be interfere with at this 

appellate stage. Accordingly, these issues are decided in favour of the assessee 

against the revenue. 

 In the result  appeal filed by the revenue is hereby dismissed. 

ITA. NO.4670/M/2016 

9. The facts of the present case are quite similar to the fact of the case as 

narrated above while deciding the ITA. No.3336/M/2016, therefore, there is 

no need to repeat the same. However, the figure is different. The matter of 

controversy is also the same. The finding given above while deciding the 

appeal of the assessee bearing ITA. No.3336/M/2016 is quite applicable to the 
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facts of the present case as mutatis mutandis. Accordingly, we confirm the 

finding of the CIT(A) on these issues. 

22. In the result, appeals filed by the revenue are hereby ordered to be 

dismissed. 

Order pronounced in the open court on 28/08/2019 

                         Sd/-                                                                Sd/- 
                (M. BALAGANESH)                         (AMARJIT SINGH)                                     
लेखा सदस्य / ACCOUNTANT MEMBER                      न्यधनिक सदस्य/JUDICIAL MEMBER   
मंुबई Mumbai   ददनांक Dated :  28/08/2019 
Vijay/Sr. PS 
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