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आदेश  / ORDER 

 
PER SUSHMA CHOWLA, JM: 
 

The appeal filed by assessee is against the order of ACIT, Circle 4, 

Pune, dated 16.10.2018 relating to assessment year 2014-15 passed under 

section 143(3) r.w.s. 144C(13) of the Income-tax Act, 1961 (in short ‘the Act’). 

  

2. At the outset, the learned Authorized Representative for the assessee 

pointed out that ground of appeal No.1 is general.  Further, he did not press 

grounds of appeal No.2 to 6, 10 and additional ground of appeal No.13.  The 
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ground of appeal No.11 was against levy of interest under section 234A, 234B 

& 234C was said to be consequential and ground of appeal No.12 was pointed 

out to be premature.  Hence, the issues which need to be adjudicated are 

against transfer pricing adjustment made in the specified domestic transactions, 

vide grounds of appeal No.7, 8 and 9, which read as under:- 

 
7. Inappropriate consideration of segmental operating profit margins of 

the Appellant. 
 

Erred on the facts and in circumstances of the case and in law in 
considering segmental operating profit margins related to gold and silver 
segment of the Appellant while applying TNMM instead of entity wide 
margins. 

 

8. Inappropriate computation of transfer pricing adjustment on the entire 
segmental revenue of  the Appellant instead of adjustment, if any only 
on the value of international / specified domestic transactions of the 
Appellant. 

 

Erred on the facts and in circumstances of the case and in law by 
computing the transfer pricing adjustment on the entire segmental revenue 
of the Appellant instead of adjustment, if any only on the value of 
international/ specified domestic transactions of the Appellant. 

 
9. Inappropriately not aggregating the specified domestic transaction 

pertaining to payment of director's remuneration while applying 
TNMM. 

 
Erred on the facts and in circumstances of the case and in law by not 
aggregating the specified domestic transaction pertaining to payment of 
director's remuneration while applying TNMM. 

 

3. Briefly, in the facts of the case, the assessee for the year under 

consideration had filed return of income declaring total income of  

₹ 33,61,11,590/-.  The assessee was engaged in the business of carrying on 

jewellery business.  The assessee company was incorporated on 28.10.2013 

and it took over as a going concern the business carried on by two firms M/s. 

PN Gadgil & Co. and M/s. PN Gadgil & Co. (Silver).  The Assessing Officer 

notes that partnership firms were controlled by the members of Gadgil family 

who were engaged in the business of jewellery for more than 150 years.  The 

assessee had shown total receipts from its operations at ₹ 503.30 crores and 
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had shown gross profit of ₹ 73.57 crores, which worked out to 14.62%.  The net 

profit shown was at 4.70%.  The Assessing Officer made reference under 

section 92CA(1) of the Act to the Transfer Pricing Officer (TPO).  The TPO 

noted that the assessee had undertaken various domestic transactions during 

the year.  The assessee had benchmarked all the transactions by applying 

CUP method as most appropriate method except the transaction pertaining to 

remuneration to Directors.  The transaction with which we are concerned is 

purchase of gold, silver and diamond jewellery, bullion stock of firm at  

₹ 2,32,29,60,348/-.  The assessee company had acquired the business of PN 

Gadgil Jewellers through Business Transfer Agreemen  dated 16.11.2013.  The 

assessee claimed it to be in the nature of slump sale whereby all assets and 

liabilities of jewellery business of the firm were taken over by the company at 

book value.  Thereafter, jewellery business was carried out by assessee 

company instead of partnership firm.  The total of bullion and jewellery 

inventory of the value at ₹ 232 29 crores as reflected in the books of firm was 

taken over by the assessee company and the assessee claimed it to be mere 

book entry from one entity to another and there was no profitability motive like 

in an independent purchase / sale transaction between two different parties.  

The TPO vide para 7.2.2 at page 18 of his order notes that as per Article 3, 

consideration at page 8 of the said agreement was disclosed at  

₹ 85,83,31,999/- instead of amount of ₹ 232.29 crores.  On further verification, 

the TPO found that as per Form No.3CEB, assessee company had taken over 

assets and liabilities of the firm at agreed consideration of ₹ 9091.82 lakhs, 

whereas assessee in the agreement has mentioned sum of ₹ 8583.32 lakhs 

and hence, there was difference of ₹ 508 lakhs.  The extract of Form No.3CEB 

is reproduced at para 7.2.3 at page 19 of TPO’s order.  The variation of amount 
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of consideration in different documents was confronted to the assessee and the 

assessee was asked to explain the same along with documentary evidence.  

The second plea of assessee that the transaction was not reported as 

expenditure was also found to be incorrect as the assessee in clause No.23 of 

Form No.3CD had made certain reports and the TPO was of the view that 

where the assessee had shown it as purchases, therefore the same figure 

might have been reflected in expenses of the assessee company, thereby 

reducing the margins of assessee.  The assessee was asked to explain that 

how the figure of ₹ 23,229.60 lakhs was worked out and what were the 

supporting evidences.  The TPO observed that in the absence of any 

justification, the transaction amount of ₹ 2,32 29,60 348/- for purchase of gold, 

silver and diamond jewellery and bullion stock of associated enterprise as 

mentioned in Form No.3CD and Form No.3CEB was considered as 

consideration, hit by provisions of section 40A(2) of the Act and was to be 

considered for benchmarking   The TPO also observed that though the 

assessee had shown the above said purchases from the firm and had 

benchmarked by applying CUP method as most appropriate method; however, 

the assessee had not justified the transaction and the method in TP study 

report and the subsequent submissions, the only submission made was of copy 

of Business Transfer Agreement.  The claim of assessee that stock was 

transferred at the book value, was also without any justification, as per TPO.  In 

the absence of the same, the TPO observed that CUP method was not most 

appropriate method to benchmark the transaction and TNMM method was 

sought to be applied for verification of benchmarking.  The TPO first computed 

PLI computation of net margins and five concerns were finally selected as 

comparables as tabulated under para 9 at page 30 of TPO’s order.  The TPO 
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then worked out PLI of assessee under TNMM method i.e. OP/OC at 7.55% 

and OP/OR at 7.02%.  The mean margins of five comparables were 11.22%.  

The TPO made upward adjustment on this account.   

 

4. The second point which was raised was the remuneration paid to the 

Directors i.e. Saurabh Gadgil of ₹ 2.25 crores and Parag Gadgil of ₹ 82 lakhs.  

The TPO was of the view that since the company had started its business 

activity from 03.12.2013, the Directors should be remunerated over the period 

from 03.12.2013 to 31.03.2014 and remuneration should be only for four 

months.  The assessee had applied CUP method being payment made on 

actual basis but the same was held to be not justified, since the assessee had 

paid remuneration to the Directors only for four months, remuneration of 

comparable companies was also accordingly adjusted.  The arm's length price 

of remuneration was worked out at ₹ ,04,33,333/-, whereas the remuneration 

to Directors was ₹ 3,07,50,000/-, which was in excess of  

₹ 2,03,16,667/-.  The assessee was show caused in this regard.  The TPO did 

not find favour with the submissions of assessee and rejected the same.   

 

5. The claim of assessee that the business transfer was not part of Form 

No.3CEB was rejected as the related transaction was reported as purchases.  

The assessee had also objected to PLI computation.  The TPO acknowledged 

that there were some mistakes in computation and he took into consideration 

the segmental information in Notes 22(a) of the Notes and computed PLI on the 

basis of segmentals available.  The TPO thus, computed segmental ratio of 

OP/OC at 5.29%.  The TPO also re-computed the PLI of comparables and in 

the final, he took three concerns as comparables, whose mean margins as per 
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working of assessee were 8.74%, but the margins as worked out by TPO were 

8.98%.  The TPO thus, proposed an adjustment of ₹ 17,76,98,384/-.  The 

assessee had not submitted any details with regard to Directors remuneration 

and hence, an adjustment of ₹ 2.03 crores was treated as accepted by 

assessee.  Thus, the TPO proposed total adjustment of ₹ 19.80 crores in 

respect of transaction entered into by the assessee.  The Assessing Officer 

passed draft assessment order, against which the assessee filed objections 

before the Dispute Resolution Panel (DRP), which gave certain directions vide 

its order dated 24.09.2018.  The TPO gave effect to the aforesaid directions of 

DRP and re-worked the PLI of comparables Tribhovandas Bhimji Zaveri Ltd. 

and KP Sanghvi International Ltd.  Consequent to the order of TPO, the 

Assessing Officer made an adjustment of ₹ 16,56,59,198/- on account of 

transaction of gold, silver and diamond jewellery and bullion stock and Directors 

remuneration of ₹ 2,03,16,667/- totaling ₹ 18,59,75,865/-.   

 

6. The assessee is n appeal against the same. 

 

7. The first issue which is agitated before us is vide ground of appeal No.7, 

wherein the assessee is aggrieved by the order of TPO in considering the 

segmental operating profit margins related to gold and silver segments while 

applying TNMM method instead of entity-wise margins.  Vide ground of appeal 

No.9, the assessee is aggrieved by orders of Assessing Officer and TPO in not 

aggregating the specified domestic transactions pertaining to payment of 

Directors remuneration while applying TNMM method.  Vide ground of appeal 

No.8, the issue which is raised is the adjustment to be made on the value of 
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international / specified domestic transactions of the assessee instead of entire 

segmental revenue of the assessee.   

 

8. The learned Authorized Representative for the assessee pointed out that 

the assessee in the first analysis had applied CUP method, whereas the 

Assessing Officer / TPO had applied TNMM method.  He further pointed out 

that the assessee was accepting TNMM method, was the most appropriate 

method wherein PLI of OP/OR is to be applied.  It was further pointed out that 

TPO chooses three companies as comparables whose mean margins were 

computed at 8.98%, but after the directions of DRP  same were re-computed at 

8.73%.  As against the same, the TPO had initially computed PLI of assessee 

at 7.02% and then applying segmentals had finally computed at 5.29%.  

However, the assessee’s margins as per its calculation works to 8.47%.  The 

learned Authorized Representative for the assessee further pointed out that 

tolerance during the year was +/- 3%, hence no TP adjustment to be made in 

the hands of assessee   After taking us through various portions of order of 

TPO, the learned Authorized Representative for the assessee first referred to 

the financials of K.P. Sanghvi International Ltd. placed at pages 357 to 361 of 

Paper Book and pointed out that Accounting Standard 17 was not followed and 

segmental details were also not available.  In respect of PC Jeweller Ltd. also, 

whose financials are placed at pages 364 to 379 of Paper Book, it was pointed 

out that the said concern was engaged in exports and also there was demerger 

during the year and further, no item-wise segmental details were available, 

though the said concern was engaged in sale of gold and silver and jewellery, 

diamond jewellery.  With regard to comparable Tribhovandas Bhimji Zaveri Ltd., 

he made reference to the financials at pages 382 to 398 of Paper Book and 
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pointed out to the breakup of revenue earned by the said concern, wherein no 

segmentals were again available.  The learned Authorized Representative for 

the assessee pointed out that if the margins of above comparables are applied, 

then all of them were engaged in the business of gold, silver and diamond 

jewellery and in case same simile applied, then the entity-wise assessee’s 

margins were to be applied, which worked out to 8.47%.  Our attention was 

drawn to page 251 of Paper Book in this regard.  In case the margins of 

assessee were correctly computed at 8.47% and the mean margins of 

comparables after DRP directions are 8.73%, then the margins shown by 

assessee were within tolerance level and no adjustment needs to be made in 

the hands of assessee. 

 

9. Coming to second issue vide ground of appeal No.9, the learned 

Authorized Representative for the assessee stated that once entity level results 

are taken up, then the margins are higher and the Directors remuneration 

would get subsumed in the same and no separate adjustment in this regard is 

to be made.  For his, he placed reliance on the decision of Mumbai Bench of 

Tribunal in the case of Hindustan Unilever Limited Vs. Addl.CIT in ITA 

No.7868/Mum/2010, relating to assessment year 2006-07, order dated 

10.12.2012.  The learned Authorized Representative for the assessee pointed 

out that in case grounds of appeal No.7 and 9 are decided in favour of 

assessee, then the issue of proportionate adjustment raised vide ground of 

appeal No.8 would become academic. 

 

10. The learned Departmental Representative for the Revenue on the other 

hand, strongly placed reliance on the orders of authorities below with special 

reference to the order of DRP. 
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11. We have heard the rival contentions and perused the record.  The issue 

which arises in the present appeal is with regard to adjustment made on 

account of domestic transactions.  The assessee company was incorporated on 

28.10.2013.  As per the Business Transfer Agreement, assessee company took 

over the business of partnership firms which were engaged in the aforesaid 

business for the past 150 years.  The assessee had taken over the entire stock 

of gold, silver and diamond jewellery and the stocks were thus, transferred from 

the partnership firms to a Private Limited Company constituted of the same 

persons.  There was transfer of goods of about the value at ₹ 232 crores on 

approximate book value of ₹ 17.76 crores.   

 

12. The question which arises is benchmarking of aforesaid transaction 

between two entities, which constituted the same person.  The partners of 

partnership firms have become directors of assessee company, which in turn, 

has taken over the said concern.  The assessee had applied CUP method in 

this regard and claimed its transactions to be at arm's length price.  The TPO 

however, was of the view that TNMM method was most appropriate method.  

During the course of hearing, the learned Authorized Representative for the 

assessee has stated that it accepts the application of TNMM method, wherein 

the PLI is to be determined by applying PLI of OP/OR.  The first issue which 

arises is the calculation of margins of assessee.  The assessee claims that its 

margins for the year were at 8.47%, whereas the TPO initially worked out the 

same at 7.02% and then applying the segmentals at 5.29%.  The learned 

Authorized Representative for the assessee drew our attention to page 251 of 

Paper Book.  The perusal of same reflects that the assessee had while 

computing operating profit margins had taken the total income as per Profit and 
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Loss Account and after excluding the non-operating income i.e. interest income 

had adopted the operating income at ₹ 504.52 crores (approx.) as against 

which the total expenses excluding non-operating expenses were deducted and 

the balance operating expenses worked out to ₹ 4.62 crores (approx.).  The 

total operating profits were ₹ 42,73,12,390/- and OP/OR worked out to 8.47%. 

 

13. The TPO however, computed the margins of assessee by applying 

segmental details at ₹ 481.56 crores.  The segmental information in Note 22(a) 

of the Notes was taken and the margins (OP/OR) were computed at 5.29%.  

Initially, PLI of assessee under para 10 was computed by taking revenue from 

operations (gross) at ₹ 503.30 crores and OP/OR worked out to 7.02%. 

 

14. The assessee is aggrieved by the order of TPO in computing PLI.  In this 

regard, the learned Authorized Representative for the assessee pointed out 

that for segmental reporting  the assessee had shown revenue from gold and 

silver division at ₹ 481.56 crores and the second segment under the head un-

allocated corporate items at ₹ 23.39 crores, totaling ₹ 504.96 crores.  The 

second segment was on account of sale of diamond jewellery.  While making 

segmental reporting under Note 22(a) of the Notes, which has been relied upon 

by the TPO for picking up the figures only, the assessee had reported that it 

was primarily engaged in trading of gold and jewellery.  It was further reported 

that company also engaged in trading of diamonds of precious and semi 

precious stones.  The revenue generated from trading of diamond and other 

precious and semi precious stones has been classified as un-reconciled items 

as per the required AS-17 segment reporting.  In other words, the assessee in 

segmental reporting itself has reported that it is showing two segments of gold 
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and silver division and the diamond and other precious and semi precious 

stones division separately as per the requirement of AS-17 and the total 

turnover was ₹ 504 crores (approx.).  In such scenario, the plea of assessee 

that entire turnover is to be considered and not the segmental part of only gold 

and silver, both for revenue and cost, has merit and the same is accepted.  The 

Assessing Officer has picked up the figures of segmental revenue but has 

failed to take cognizance the reporting made under the head ‘segment 

reporting’, wherein the assessee following the requirement of AS-17 has 

segregated two segments i.e. the transaction of gold and silver division and 

transaction of diamond and others.  Another analogy which has to be 

considered in the approach of Assessing Officer that while picking up the 

margins of comparables, it had considered the revenue earned by said 

comparables from gold and silver and diamond jewellery transactions.  So, 

similarly, the said approach should have been applied in the hands of 

assessee.  Our attention was drawn to the financial statements of PC Jeweller 

Ltd. at page 375 of Paper Book, wherein it is reported that revenue arises from 

the sale of gold  diamond and silver jewellery.  Similarly, in the case of 

Tribhovandas Bhimji Zaveri Ltd., the entity-wise margins were applied wherein 

no breakup or no segmental of items dealt in had been given.  In the case of 

KP Sanghvi International Limited, at page 361 of Paper Book, the sale of 

products on account of cut and polished diamonds at ₹ 75.93 crores, jewellery 

at ₹ 135 crores and other raw materials at ₹ 79 lakhs has been reported.  The 

margins of third concern have been given but no segmentals in that concern 

has been given and the total revenue has been applied to compute the margins 

of said comparable.  In such scenario, the TPO has erred in applying two 

different approaches i.e. first in computing margins of assessee by only taking 
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segmentals of gold and silver division and excluding the second division of 

diamonds and semi precious stones.  On the other hand, in the case of three 

comparables, revenue from all the divisions has been applied as no segmentals 

have been supplied or made available to the TPO in this regard.  Accordingly, 

we hold that the assessee’s entity-wise margins i.e. its dealings in gold, silver 

and diamond jewellery in entirety is to be applied and in this regard, the 

margins of assessee would work out to 8.47%.  The TPO has after the 

directions of DRP worked out the mean margins of comparables at 8.73%.  In 

such scenario, the margins shown by assessee were at arm's length price of its 

domestic transactions and no adjustment is warranted in the hands of 

assessee.  Accordingly, we hold so. 

 

15. Now, coming to the linked issue of payment of Directors remuneration, in 

case entity level results are taken and where the margins were within arm's 

length price, then no separate adjustment merits to be made on account of 

Directors remuneration, as the said expenditure subsumed.  In this regard, we 

find that Mumbai Bench of Tribunal in the case of Hindustan Unilever Limited 

Vs. Addl CIT (supra) had deliberated on the issue and held that if 

benchmarking was being done at the entity level either for the AE transactions 

or for the entire transactions, then there was no requirement for further 

adjustment as all the adjustments made by Assessing Officer / TPO would get 

automatically subsumed including those adjustments also relating to royalty, 

etc. as done by the TPO.  Applying the said principle, we hold that no separate 

adjustment is to be made on account of Directors remuneration in the hands of 

assessee.  In view thereof, we allow grounds of appeal No.7 and 9 raised by 
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assessee and ground of appeal No.8 becomes academic and the same is 

dismissed.   

 

16. The ground of appeal No.1 raised by assessee being general in nature, 

does not need any adjudication.  The grounds of appeal No.2 to 6, 10 and 

additional ground of appeal No.13 are not pressed and hence, the same are 

dismissed as not pressed.  The ground of appeal No.11 is consequential and 

the ground of appeal No.12 being premature, is dismissed. 

 

17. In the result, the appeal of assessee is partly allowed  

 

Order pronounced on this 4th day of September, 2019. 

 
 

                      Sd/-             Sd/- 
          (D.KARUNAKARA RAO)                                       (SUSHMA CHOWLA) 
ऱेखा सदस्य / ACCOUNTANT MEMBER          न्याययक सदस्य / JUDICIAL MEMBER 
 

ऩुणे / Pune; ददनाक  Dated : 4th September, 2019.                                                
 

GCVSR 

 

आदेश की प्रयिलऱपप अगे्रपषि/Copy of the Order is forwarded to :   
1. The Appellant; 

2. The Respondent; 

3. The DRP-3, Mumbai; 

4. The concerned CIT-2, Pune; 
5. The DR ‘C’, ITAT, Pune; 

6. Guard file. 

             आदेशािसुार/ BY ORDER, 

सत्यापऩत प्रतत //True Copy//          

  
वररष्ठ तनजी सचिव  / Sr. Private Secretary 

          आयकर अऩीऱीय अचधकरण ,ऩुणे / ITAT, Pune 
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