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ORDER  

 

PER RAMIT KOCHAR, Accountant Member 

 

 These two Miscellaneous Applications bearing MA No. 150-

151/Mum/2018 arising out of ITA No. 4896/Mum/2015 and ITA no. 

2135/Mum/2013 for assessment year(s) 2008-09 and 2009-10 respectively, 

are filed by assessee u/s 254(2) of the Income-tax Act,1961( hereinafter 

called “the Act”) being aggrieved by common appellate order dated 

04.10.2017 passed by Income-Tax Appellate Tribunal, „I‟ Bench, Mumbai ( 

hereinafter called “the tribunal”) u/s 254(1) of the 1961 Act wherein 

assessee is seeking rectification of mistakes apparent from records. The 
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tribunal has passed well reasoned detailed order running into 56 pages for 

both the ay‟s viz. ay: 2008-09 and 2009-10 wherein entire factual matrix of 

the case, orders passed by authorities below, contentions raised by both the 

parties before the tribunal were all considered and thereafter detailed well 

reasoned appellate order dated 04.10.2017 were passed by the tribunal for 

ay: 2008-09 and 2009-10 running into 56 pages. It is now well settled that 

scope of tribunal to rectify its own appellate  order(s) , within provisions of 

Section 254(2) of the 1961 Act is limited to rectifying mistakes which are 

apparent from records. The tribunal has no powers to review its own 

decision within limited scope of Section 254(2) of the 1961 Act. The first 

grievance of the assessee is that in paragraph 10 of page 27 of the tribunal‟s 

orders dated 04.10.2017 it is mentioned erroneously by  tribunal that: 

“it was also submitted by learned counsel for the assessee that even 
quantum of disallowance made of Rs. 17,99,90,677/- for A.Y.2009-10 
by invoking section 40A(3A) is also not challenged by the assessee.” 

The assessee by raising this grievance is not coming out with complete facts. 

The contention of the assessee during the course of hearing before the 

Bench when appeal was originally heard that once books of accounts are 

rejected by the AO u/s 145(3) , then only recourse is to estimate profits u/s 

144 of the 1961 Act and recourse to provisions of Section 40A(3) and 

40A(3A) cannot be taken by the AO and then in that situation the AO is 

bound to estimate the profits by invoking provisions of Section 144 of the 

1961 Act. The assessee is contemplating in the MA by stating that total 

turnover for ay: 2009-10 was Rs. 7.50 crores and additions to the tune of 

Rs. 17,99,90,677/- could not be made , while fact of the matter is that 

disallowance in ay: 2009-10 were made u/s 40A(3) and 40A(3A) as the 

payments were made for purchases made in the preceding year viz. ay: 

2008-09 also in ay 2009-10. As we see later the tribunal infact directed AO 

to remove double jeopardy as in ay:2008-09 entire purchases got added by 

invoking provisions of Section 69C while in ay: 2009-10, the AO invoked 

provisions of Section 40A(3) and 40A(3A) of the 1961 Act.  Thus, now the 

assessee is trying to hair split the order of the tribunal by picking and 

choosing some portions of the order of the tribunal while on the other hand 
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the tribunal dealt in details with each and every contention of the both the 

litigating parties to arrive at a well reasoned detailed conclusion in its 

common order dated 04.10.2017 for ay: 2008-09 and 2009-10. The tribunal 

in order to avoid double jeopardy instead directed AO not to make additions 

of the opening balance of creditors of Rs. 10.82 crores as on 01.04.2008 as 

the said balance gets virtually disallowed twice because in ay: 2008-09 all 

purchases stood disallowed while in ay: 2009-10 , the AO invoked provisions 

of Section 40A(3) and 40A(3A) to disallow payments to these parties from 

whom alleged purchases were made otherwise than through crossed 

account payee cheques. The decision of the tribunal starts from page 32 and 

ends on page 56 of the aforesaid common order dated 04.10 2017. The other 

grievance is that there cannot be simultaneous disallowance u/s 69C in ay: 

2008-09 while provisions of Section 40A(3) and 40A(3A) were invoked in ay: 

2009-10 , the tribunal has dealt with these issues in details while passing 

detailed well reasoned common order dated 04.10.2017 for both the years. 

The AO had brought on record incriminating materials after detailed 

enquiries which warranted these additions while led tribunal to finally 

upheld the additions. The tribunal has passed well reasoned common order 

dated 04.10.2017 for ay: 2008-09 and 2009-10 where all the contentions of 

both the litigating parties were dealt with. The tribunal also directed to 

remove double jeopardy in its order so that the assessee is not prejudiced 

twice for the same additions. The power of tribunal while dealing with MA 

u/s 254(2) is very limited to rectifying mistakes apparent from records and 

we have no power to review our decision . The next contention of the 

assessee in this MA is that the tribunal did not deal with overriding effect of 

Section 40A(3) wherein it is now contended that it did not override all the 

provisions of the 1961 Act but only override provisions of the Act dealing 

with computation of income under the head „Profit and Gains of Business or 

Profession‟. We are afraid that this contention of the assessee is also not 

acceptable as tribunal duly dealt with this issue in detail in page 49-55 of its 

appellate order dated 04.10.2017 , as under:  

“The claim and contentions of the assessee is that once books of accounts are 
rejected by the AO u/s 145(3) , there will be absolute embargo on the AO and 
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he cannot have any recourse to such rejected books of accounts to compute 
income and the AO will be left with no choice but to compute income by 
estimating profits. Thus as per assessee, rejection of the books of accounts by 
the AO will disable the AO to take benefit of any enquiry or investigation made 
by the AO which resulted in unearthing incriminating material and there is 
prohibition to use such material against the assessee under such situations . 
We have carefully gone through the cited judgments and perusal thereof but 
we could not find any absolute bar on the AO to use incriminating material 
unearthed as a result of an enquiry and / or investigation while computing 
income while framing best judgment assessment after rejecting books of 
accounts rather relied upon judgments by the assessee itself have held that 
only when AO chooses to estimate profits while framing best judgment 
assessment , then there is no need to apply provisions of Section 40A(3), 68 
and 69 but it is not so otherwise round that when books of accounts are 
rejected by the AO u/s 145(3) and he did not estimate income by applying 
profitability, then there is embargo on applying section 40A(3), 68 and 69. 
Herein the instant case, the AO has not applied the profitability rates to 
compute income. It is important at this stage to refer to following important 
judicial pronouncements on the relevant subject: 

a) Hon‟ble Supreme Court in the case CST v. H.M Esufali H.M.Abdulali reported in 
(1973) 90 ITR 271(SC) has explained the distinction between regular assessment and 
best judgment assessment as under:  

“ …The distinction between a “best judgment” assessment and assessment 
based on the accounts submitted by an assessee must be borne in mind. 
Sometimes there may be innocent or trivial mistakes in the accounts 
maintained by the assessee. There may be even certain unintended or 
unimportant omissions in those accounts ; but yet the accounts may be 

accepted as genuine and substantially correct . In such cases , the 
assessments are made on the basis of the accounts maintained even though 
the assessing officer may add back to the accounts price of the items that 
might have been omitted to be included in the accounts. In such a case , the 
assessments mad  is not a best “best judgment” assessment . It is primarily 
made on the basis of the accounts maintained by the assessee. But, when the 
assessing offic r comes to the conclusion that no reliance can be placed on the 
accounts maintained by the assessee, he proceeds to assess the assessee on 
the basis f his “best judgment”. In doing so , he may take such assistance as 
the assessee‟s account may afford ; he may also rely on other information 
gathered by him as well as the surrounding circumstances of the case. The 
assessment made on the basis of the assessee‟s accounts and those made on 
“ best judgment” basis are totally different types of assessments 

.…. So long as the estimate made by him is not arbitrary and has nexus with 
facts discovered , the same cannot be questioned. In the very nature of things 
the estimate made may be an over-estimate or an under-estimate. But, that is 
no ground for interfering with his “best judgment”. It is true that the basis 
adopted by the officer should be relevant to the estimate made. The High Court 
was wrong in assuming that the assessing authority must have material 
before it to the prove the exact turnover suppressed . If that is true, there is no 
question of “best judgment” assessment. The assessee cannot be permitted to 
take advantage of his own illegal acts. It was his duty to place all facts 
truthfully before the assessing authority. If he fails to do his duty, he cannot 
be allowed to call upon the assessing authority to prove conclusively what 
turnover he had suppressed. That fact must be within his personal knowledge. 
Hence, the burden of proving that fact is on him.  

***  
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*** 

The law relating to “best judgment” assessment is the same both in the case of 

income-tax assessment as well as in the case of sales tax assessment. ”  

Reference is also drawn to decision of Hon‟ble High Court of Lahore in the 
case of Seth Gurmukh Singh v. CIT reported in (1944) 12 ITR 393|(Lah), 
wherein Justice Mohammad Munir writing his separate judgment held in 
context of Income-tax Act, 1922 as under:  

“When an assessee produces books of account either in support of his return or 
as special evidence on a point specified by the Income-tax Officer, the Income-
tax Officer has to examine the books in the same way as he would examine 
any other evidence produced by the assessee under rub-section (3) of Section 
23. If the objection to the books is merely one of method or if the books are 
unreliable merely in the sense that, though they are a correct record of the 

assessee's transactions, they have been kept in such a manner that they do 
not ex facie reveal the true result of the assessee's trading activity during the 
previous year, and the Income-tax Officer can, in some manner, make them the 
basis of computation of the assessee's income for the previous year, he must 
proceed under the proviso to Section 13. If, however, the books are false, 
fictitious or "cooked" for the purposes of assessment to income-tax, the Income-
tax Officer must reject them, as he must reject any other false evidence, and 
make the assessment on the other material before him provided the attention 
of the assessee is drawn to that material …..Even where the books are held to 
be false, there is nothing to prevent the Income-tax Officer from using and 
acting on any admissions that they might contain. For instance, the Incometax 
Officer may accept the figure of sales and estimate the profits without 
accepting the trading account as a whole or he may accept the expenditure 
and on this basis estimate the sales. While proceeding in this manner the 
Income-tax Officer is not cting under the proviso to Section 13 but on general 

rules of reasoning and independently of Section 13. I do not, therefore, think 
that unless, the proviso to Section 13 is applied to such cases there would be a 
hiatus in the Act and that sub-section (3) of Section 23 would not work. As I 
have already pointed out, sub-section (3) of Section 23 does not specify or 
define the material on which the Income-tax Officer may base his finding. 
While making the assessment under that sub-section any material which 
tends to show the assessable income of the assessee is good material on 
which assessment may be based, provided the assessee's attention has been 
drawn to that material….” 

Hon’ble Kerala High Court in the case of CIT v. Nathekkattu Constructions 
reported in (2004) 269 ITR 346(Ker.) held as under:  

“5. We have considered the rival submissions. We have also perused the 
orders of the Assessing Officer and the two appellate authorities. As we have 

already stated, the Assessing Officer did not accept the books of account of the 
assessee which was subjected to a special audit provided under section 45AD 
of the Act. The main reason for rejecting the books of account was that the 
Assessing Officer, after considering the statements and depositions of the 
seven sub-contractors, was of the view that they were only name lenders. It is 
in the above circumstances the claim of deduction of a sum of Rs. 68,43,650 
was not allowed as deduction from the gross receipt. The Assessing Officer 
was also of the view that there was nothing to be deducted from the gross 
receipt of the sum of Rs. 87,51,092 received under the award of the Arbitrator. 
It is in that view of the matter he has treated the entire sum of Rs. 87,51,092 
as income. The first appellate authority had adverted to the contentions of the 
assessee with reference to the payments made to the sub-contractors. 
However, the first appellate authority has taken the view that this is at the 
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most a case for rejection of the accounts and that if the accounts are rejected 

the income has to be estimated. The first appellate authority was of the view 
that when the income is being estimated there is no question of making 
separate additions in the light of certain decisions of the other courts. The first 
appellate authority, therefore, after rejecting the books, had resorted to the 
estimation of income on percentage basis. Here, it must be noted that the first 
appellate authority did not thereafter make any reference to the books of 
accounts and other documents relied on by the assessee for the purpose of 
estimation of income. In other words he had totally discarded the materials 
available in the form of books of accounts and other documents. He had 
resorted to the estimation on percentage basis. On an overall view with regard 
to the profit that can be derived from a contract business, the first appellate 
authority felt that it is strange to think that out of the total contract receipt of 
Rs. 1,15,47,373 there may be a profit to the tune of Rs. 87,51,092, which will 
come to more than 75 per cent of the contract receipt. According to us the first 
appellate authority was not justified on the facts of this case to totally discard 

the books of accounts and other documents relied on by the assessee in the 
matter of estimation of income. As held by the Supreme Court in CST v. Girja 
Shanker Awanish Kumar[1997] 104 STC 130, even after rejection of the books 
of account for technical and other reasons, it is for the Assessing Officer on the 
facts of each case to consider the materials disclosed to ascertain as to what 
extent the books of account can be relied on for determination of the turnover. 
The Tribunal in the instant case has adverted to the findings of the Assessing 
Officer and the first appellate authority. However, in paragraph 16 of the 
appellate order, which we have already extracted, the Appellate Tribunal did 
not consider this aspect of the matter even though the Tribunal found it difficult 
to accept the case of the assessee regarding payment to the sub-contractors. 
We notice that the Tribunal has adverted to the award passed by the 
Arbitrator and found that the amount awarded represents the value of the 
extra work done, which also represent interest at the rate of 12 per cent. The 
Tribunal was of the view that even if the additional work was not got done 
through sub-contractors, it might have been done by the assessee itself, which 
aspect has not been considered. The Tribunal however, observed that it is not 
possible to say that the entire amount of award is a profit to the assessee and 
taxable as contended by the Department. In such circumstances, according to 
us it was for the Tribunal to remit the matter to the Assessing Officer or at any 
rate the first appellate authority to consider the matter afresh. However, what 
we find is that the Tribunal has agreed with the first appellate authority that 
this is a case which calls for estimation of the profit on percentage basis. We 
do not find any reason stated by the Tribunal for justifying the estimate made 
on profit basis. We note that apart from the general observations made by the 
Tribunal on the merits of the matter, there is no due consideration of the case 
of the assessee or of the Department in regard to the acceptance of the books 
of accounts or the estimation of the income with reference to all the materials 

available on record including the books of account and documents. 

6. The question on which notice was issued in the departmental appeal relates 
to the justification for interfering with the order of the Assessing Officer in 
estimating the income with reference to the books of accounts and other 
documents by substituting it with determination of profit on percentage basis. 
As we have already noted the first appellate authority, without considering the 

case of the assessee based on the books of accounts and other records,  

had straightaway thought that this is a fit case for estimation of profit on 
percentage basis. We do not think that on the facts of this case the first 
appellate authority was justified in adopting such a course. The Tribunal has 
also committed the mistake in approving the estimation of income adopted by 
the first appellate authority. In these circumstances we are of the view that the 
question of estimation of income from the contract receipt is a matter to be 
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considered by the Assessing Officer himself in accordance with law in the light 

of the observations made in this judgment. In the above circumstances we 
decline to answer the questions of law on which notice is ordered in the appeal 
filed by the Department.” 

The above judgments clearly stipulates that there is no bar on taking 
recourse to incriminating material unearthed by the AO during the 
course of enquiry and/or investigations during assessment proceedings 
even after rejecting the books of accounts and in our considered view 
this is the settled position of law and the AO could not be restricted to 
only estimate income based on profitability and the AO can also not be 
restricted not to use the incriminating material unearthed during 
enquiry/investigation to compute income of the assessee but the AO 
should act honestly to estimate income of the assessee . In the instant 
case, it has emerged that the assessee has issued bearer cheques or 
crossed cheques not in favour of purchasing parties but in favour of 
third parties who were in the opinion of the Revenue merely an 
accommodation entry providers not doing any genuine business as 
against the so called purchasing parties from whom the assessee 
showed purchases . Thus, the whole edifice of the purchases and the 
business of the assessee was doubted by the AO keeping in view 
factual matrix of the case. The assessee even did not produced 
purchase bills and in-fact admitted that there was infringement of 
Section 40A(3)/40A(3A) which is an admitted position by the assessee. 
The enquiries made by the AO with these purchasing parties as well 
with the third parties in whose favour cheques were issued revealed 
that none of these parties existed as they could not be traced and it 
was concluded that they were mere accommodation entry operators . 
Section 40A(3) and 40A(3) are deeming provisions which brings fictional 
income to tax and it could not be said that the said income has not 
accrued to the assessee. Thus, the contention of the assessee that once 
books of accounts are rejected then the AO cannot have recourse to 
incriminating material gathered from books of accounts during 
assessment proceedings to frame assessment is rejected. It is for the 
AO to frame best judgment assessment in the manner laid down in 
Secti n 144 of the Act. The courts shall not normally interfere with the 
best judgment of the AO in framing best judgment assessment to 
compute income of the tax-payer unless perversity is shown to have 
occurred in the decisions of the AO or it could be shown that AO did not 
acted honestly in computing income of the assessee after taking 
recourse to best judgment assessment. The assessee has also raised a 
feeble plea to seek protection u/r 6DD(g) and (j) of the 1962 Rules but 
no material is placed on record as to how the assessee is covered by 
said rule and this contention is merely a bald condition as no material 
on record supports the contention of the assessee. 

Perusal of Section 144 clearly reveals that in case the AO is not 
satisfied with the correctness or completeness of the accounts of the 
assessee, or where the method of accounting provided in sub-section (1) 
or accounting standards as notified under subsection (2), have not been 
regularly followed by the assessee, the Assessing Officer may make an 
assessment in the manner provided in section 144. 

Perusal of Section 144 would clearly reveals that the AO, after taking 

into account all relevant material which the AO has gathered, 
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shall, after giving the assessee an opportunity of being heard, make 
the assessment of the total income or loss to the best of his judgment 
and we donot find any limitation on the powers of the AO not to take 
recourse to the incriminating material gathered during 
enquiry/investigation during assessment proceedings to compute 
income of the assessee while framing best judgment assessment. From 
the perusal of Section 144 we donot also find any restriction on the 
powers of the AO to only estimate income based on profitability after 
rejecting books of accounts. There is no equity under taxing statute and 
if the provision of the statute are clear and unambiguous , full effect is 
to be given to them to compute income of the assessee. There is no 
scope of adding or deleting any word in taxing statute if the language is 
clear, simple and unambiguous. We donot find any restricting words in 
Section 144 restricting the AO to only assess profitability after rejecting 
books of accounts to compute income of the assessee. 

Further perusal of Section 40A(1) also clearly reveals that it has a non 
obstante clause which clearly stipulates that Section 40A(which 
includes 40A(3)/40A(3A) ) has an overriding effect notwithstanding 
anything to the contrary contained in any other provision of the 1961 
Act relating to the computation of income under the head „Profit and 
gains of business or profession‟ . Section 28 deals with computation of 
income from profits and gains of business or profession which is to be 
computed in accordance with the provisions contained in Section 30 to 
43D which included Section 40A(3)/40A(3). Section 40A(1) has a non 
obstante clause „notwithstanding anything to the contrary contained in 
any other provision of the 1961 Act relating to the computation  

of income under the head „Profit and gains of business or profession‟‟ 
as is contained in Section 40A(1) and in our considered view even if 
accounts are rejected u s 145(3) , the AO can estimate income of the 
assessee by taking recourse to Section 40A(3) which has an overriding 
effect over Section 145(3) r.w.s. 144. The assessee in the instant case 
has admitted that books of accounts were rightly rejected by the AO 
u/s 145(3) and hence in our considered view, the AO has rightly 
framed assessment for AY 2009-10 which was upheld by learned 
CIT(A) which we are not inclined to interfered and hence we 
uphold/sustain the appellate order of learned CIT(A) and the additions 
are confirmed. The assessee fails in this appeal. We order accordingly. 

19. In the result appeal of the assessee in ITA no. 2185/Mum/2013 for 
AY 2009-10 is dismissed . 

20. So far as appeal of the assessee in ITA no. 4896/Mum/2015 for AY 
2008-09 is concerned, we are of the considered view that our decision 
in ITA no.2185/Mum/2013 for AY 2009-10 shall apply mutatis 
mutandis to the appeal for AY 2008-09 as facts situation are similar in 
both the appeals and the AO shall work out disallowance in the similar 
manner as for AY 2008-09 as was done for AY 2009-10 by invoking 
applicable provisions of Section 40A(3)(a) and (b). We also have noticed 
that assessment for AY2008-09 was framed by the AO by invoking 
Section 69C wherein all purchases stood dismissed , while for framing 
assessment for AY 2009-10 , the AO invoked Section 40A(3)/40A(3A) 
wherein disallowance has been made based on payments made to the 
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so called purchasing parties in excess of Rs. 20000/- otherwise than by 
account payee cheque or account payee draft which has led to double 
jeopardy to the assessee as the assessee has opening creditors on 01-
04-2008 of Rs. 10.82 crores who virtually got disallowed twice , once 
when entire purchases were disallowed for AY 2008-09 u/s 69Cand 
secondly when payments against those purchases were made against 
preceding year outstanding‟s in AY 2009-10 which has led to double 
jeopardy . However, this figure of double jeopardy needs to be worked 
out by the AO and in any case since now we have directed the AO to 
compute disallowance with reference to Section 40A(3)(a) and (b) even 
with respect to AY 2008-09, this double jeopardy will automatically get 
eliminated. The assessee also fails in the appeal for AY 2008-09 for the 
reason cited in our order. We order accordingly. 

21. In the result, the appeal of the assessee for the A.Y 2009-10 is 
dismissed and appeal for A.Y 2008-09 is also dismissed in the manner 
indicated above.” 

Thus, keeping in view our above detailed discussions, we hold that the 

assessee has not made out any case for rectifying any mistake which is 

apparent from records within limited mandate of Section 254(2) and what 

assessee is seeking is reviewing of our order dated 04.10.2017 which is not 

permissible within limited mandate of Section 254(2) and hence these two 

MA‟s stand dismissed. We order accordingly. 

2. In the result, M.A. No. 151-152/Mum/2018 arising out of appeal in 
ITA no. 4896/Mum/2015 and 2135/Mum/2013  for ay : 2008-09 and 2009-

10 respectively   filed by assessee stand dismissed. 

Order pronounced in the open court on   04.09.2019 

आदेश की घोषणा खलेु न्यायालय में ददनाांकः   04.09.2019 को की गई । 

   Sd/-         Sd/-  

                  (C.N.PRASAD)                                  (RAMIT KOCHAR) 
                 JUDICIAL MEMBER                                  ACCOUNTANT MEMBER 
 
    Mumbai, dated:     04.09.2019 

               copy  to… 

 Nishant Verma 
 Sr. Private Secretary 
    

1. The appellant 
2. The Respondent 
3. The CIT(A) – Concerned, Mumbai 
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4. The CIT- Concerned, Mumbai 
5. The DR Bench,  
6. Master File 
     // Tue copy// 

        BY ORDER 

       DY/ASSTT. REGISTRAR 
     ITAT,  MUMBAI 
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