
 

आयकर अपीलीय अधिकरण, धिशाखापटणम पीठ, धिशाखापटणम 
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श्री िी. दुगाा राि,न्याधयक सदस्य एिं 
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SHRI D.S. SUNDER SINGH, ACCOUNTANT MEMBER 

 

आयकर अपील सं./I.T.A.No.545/Viz/2014 

(ननधधारण वर्ा/Assessment Year : 2007-08) 
  

Sri V.Srinivasu 
D.No.1-111 
Paradesipalem 
Visakhapatnam 
 [PAN :ACTPV4040J]  
 

Vs. Income Tax Officer 
Ward-2(2) 
Visakhapatnam 

(अपीलार्थी/ Appellant)  (प्रत्यर्थी/ Respondent) 
 

अपीलधथी की ओर से/ Appellant by : Shri G.V.N.Hari, AR  

प्रत्यधथी की ओर से / Respondent by : Smt.Suman Malik, DR 
   

सुनवधई की तधरीख / Date of Hearing : 29.07.2019 

घोर्णध की तधरीख/Date of Pronouncement : 30.08.2019 

 

आदेश /O R D E R 
 

 

Per Shri D.S.Sunder Singh, Accountant Member : 
 

This appeal is filed by the assessee against the order of the 

Commissioner of Income Tax (Appeals) [CIT(A)], Visakhapatnam vide                                                        

I.T.A. No.1005/2013-14/ITO,W-2(2),VSP/2014-15 dated 16.09.2014 for 

the Assessment Year (A.Y.)2007-08.  
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2. During the appeal hearing, the assessee raised additional ground 

challenging the validity of issue of notice u/s 148 of the Income Tax Act, 

1961 (in short ‘Act’) and argued that the additional ground is  a legal 

ground which goes to the root of the assessment made by the Assessing 

Officer (AO) and the complete facts are available in the assessment records 

with the lower authorities and no verification or investigation is required 

to adjudicate the ground.  Therefore requested to admit the additional 

ground in the interest of justice. 

 

3. We have heard both the parties and perused the material placed on 

record.  The additional ground raised by the assessee is stated to be purely 

legal ground which does not require further investigation.  Therefore, we 

admit the addition ground  The additional ground raised by the assessee 

reads as under :  

  “On the facts and in the circumstances of the case whether 
the notice issued u/s 148 is liable to be quashed as invalid and 
consequently whether the entire reassessment proceedings are 
liable to be quashed as void-ab-initio?” 

 
4. The additional ground is related to the validity of issue of notice u/s 

148 of the Act.  The assessee contends that notice issued u/s 148 is invalid, 

hence required to be quashed.  During the appeal hearing  the assessee 
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submitted that  the case was reopened for assessment of unexplained 

source of deposits in Canara Bank  amounting to Rs.31.00 lakhs. The AO 

formed a belief because of the reason that the assessee was the GPA holder 

and transferred the property in the same capacity, thus, the sources of 

deposits made in Canara Bank cannot be made from the sale proceeds, thus 

the source remained unexplained and  accordingly issued the notice u/s 

148 of the Act.  The Ld.AR further submitted that since, the AO had 

reopened the assessment for escaping the income representing  the 

deposits the same required to be taxed as unexplained source of 

investment.  Since he did not make any addition on account of unexplained 

source of investment, the notice issued u/s 148 is to be treated as  invalid 

and the AO is not permitted to make any other addition unless the AO 

makes addition representing unexplained source of investment.  

Accordingly argued that the notice issued u/s 148 is invalid and the belief 

formed by the AO is contrary to the information contained in the material 

considered by him for reopening the assessment and does not have any live 

nexus with such information.  Hence, argued that the notice issued u/s 148 

is invalid and required to be quashed.   
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5. On the other hand, the Ld.DR argued that the AO found that the 

assessee had received the interest on bank deposits of Rs.31 lakhs as per 

the balance sheet as on 31.03.2010 out of sale proceeds of Rs.37.80 lakhs 

relating to sale of agricultural land of 1.26 acres in the year 2006-07 

relevant to the A.Y.2007-08.  As per the information available before the 

AO, the assessee has sold the property in the capacity of GPA holder but not 

as the owner,   thus, the source of deposit made in the bank account could 

not be presumed from the sale proceeds of agricultural land thus the 

source for deposit remained unexplained.  Hence, the AO formed a belief 

that the income of Rs.37.80 lakhs had escaped assessment. The Ld.DR 

further submitted that though the AO has formed the belief that the sum of 

Rs.37.80 lakhs required to be taxed as unexplained source of investment, 

the fact remains that the sum of Rs.37.80 lakhs was sourced from the sale 

proceeds of agricultural land which the assessee has not offered for tax.  

The assessee has not admitted the above sum of Rs.37.80 lakhs for capital 

gains for the A.Y. 2007-08 though it was liable for tax. Since it is same 

transaction and the subject matter is one and the same, simply because of 

the nomenclature given in reasons for reopening the assessment does not  

match the same should not lead to invalidity of notice issued u/s 148.  Since 
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the transaction is same and the subject matter being one and the same, the 

AO has rightly reopened the assessment and the Ld.CIT(A) has upheld the 

same.  There is no reason to interfere with the order of the Ld.CIT(A), hence 

argued the order of the Ld.CIT(A) required to be upheld. 

 

6. We have heard both the parties and perused the material placed on 

record.  The assessment involved in this appeal is 2007-08.  The assessee 

was deriving income from salary, house property  business and other 

sources of income.  During the financial year relevant to the A.Y.2007-08, 

the assessee has filed the return of income admitting taxable income of 

Rs.1,51,600/- and the said return was processed u/s 143(1).  No 

assessment was made u/s 143(3) of the Act.  Subsequently,  during the 

assessment proceedings of the A.Y.2010-11, the AO came to know that the 

assessee had received the interest  and  having  fixed deposits with Canara 

bank to the tune of Rs.31.00 lakhs and the source of deposits was claimed 

to be from the sale of agricultural land. The AO has noted from the copy of 

the sale deed that the assessee affected the sale in the capacity of GPA 

holder and therefore, the AO took view that the sale proceeds would not 

belong to the assessee and the source of the deposit remained unexplained.  

Accordingly reopened the assessment stating that the sum of Rs.37.80 
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lakhs deposited by the assessee required to be brought to tax as 

unexplained source of investment which had escaped the assessment.  For 

the sake of clarity and convenience, we extract para No.2 of the assessment 

order which explains the reasons leading to reopening the assessment and 

reads as under : 

 “02. Later on it was noticed that the assessee had received interest on bank 
deposit of Rs.31 lakhs in Canara Bank (as per the balance sheet s on 
31.3.2010) out of the sale proceeds of Rs.37.80 lakhs derived from sale of the 
agricultural income of Rs.1.26 acres in the year 2006-07.  As per the 
documents available, he had sold the property only in the capacity of GPA 
holder.  Hence, the sources of deposit made in Canara Bank remained 
unexplained.  Thus, the undersigned has reasons to believe that the income of 
Rs.37.80 lakhs, under unexplained source of investment chargeable to tax has 
escaped assessment within the meaning of section 147 of the Act and it is a fit 
case for issue of notice u/s 148 to reasses  the income of the assessee for the 
Asst.year 2007-08.” 

 
6.1. From the above, it is found that the assessment for the A.Y. 2007-08 

was completed u/s 143(1) and no assessment was made u/s 143(3).  

During the F.Y.2006-07, the assessee has sold the property for a 

consideration of Rs.37.80 lakhs out of which a sum of Rs.31 lakhs was 

deposited in Canara bank and receiving the interest from the bank account.  

The agricultural lands were acquired to the extent of 1.26 acres vide 

registered sale deed dated 21.04.2004   on 07.05.2004 under Sy.No.46/2 in 

Paradeshipalem for a sum of Rs.4.00 lakhs including registration fee and 

stamp duty and sold 0.76 cents to M/s Dhatri Infrastructure Pvt. Ltd., 
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Visakhapatnam for a consideration of Rs.22,80,000/- and 0.50cents to 

Gumma V.S.S.Nagesh, Srikakulam for a consideration of Rs.15,00,000/-.  

Thus the assessee has received the sum of Rs.37.80 lakhs towards sale of 

agricultural land during the financial year 2006-07 and the assessee did not 

offer the sale consideration for the purpose of capital gains tax.  In the 

instant case, the assessment was also not made by the AO u/.s 143(3) of the 

Act.  The purpose of reopening the assessment was to examine the sources 

of bank deposits made in the Canara bank for which the AO was of the view 

that the source was unexplained.  Though the source was stated to be 

explained as sale of agricultural land of 1.26 acres, the sale proceeds were 

not admitted for the purpose of capital gains tax and the sale was made as a 

GPA holder as per the document furnished before the AO for the A.Y.2010-

11.  Though the reopening of the assessment was for deposits made in 

Canara Bank, the same were made out of sale proceeds of agricultural land 

which the assessee did not offer for tax in the impugned assessment year.  

Therefore, we do not find any merit in the argument of the Ld.AR to hold 

that the AO has reopened the assessment for taxing the unexplained source 

of investment and having  failed to tax the unexplained source of 

investment, the notice issued u/s 148 is  to held bad in law.  Though the AO 
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has wrongly given nomenclature as unexplained source of investment, the 

fact remains that the assessee did not admit the sum of Rs.31 lakhs for 

income tax purpose.  The sum of Rs.31 lakhs was sourced from the sale of 

land which attracts capital gains tax.  Since the transaction was the same 

and the subject matter is also the same, it cannot be said that the AO has 

reopened the assessment for a different issue.  It is not a case of new facts 

and issues are totally unconnected with the subject matter for reopening. 

As rightly observed by the Ld.CIT(A), the issue relating to the source of 

impugned receipt and taxability from complementary issues arising out of 

the same transaction would not fall within the category of any other 

income chargeable to tax which has escaped the assessment and  has come 

to the notice subsequently. Therefore, it cannot be said that the AO has 

formed a belief  contradictory to the information contained in the material 

considered by him.  The fact is that as per the sale deed, the sale was 

executed as GPA holder.  Since the assessment for the A.Y. 2007-08 was 

complete u/s 143(1), the AO neither called for any information nor formed 

any opinion with regard to sale transaction of agricultural land.  The 

assessee relied on the decision of Hon’ble High Court of Bombay in the case 

of Commissioner of Income Tax Vs. Jet Airways (I) Ltd. (2011) 331 ITR 236.  
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The Hon’ble High Court held that if, after issuing a notice u/s 148, the AO 

has accepted the contention  of the assessee and holds that the income 

which he has initially formed a reason to believe had escaped assessment  

as a matter of fact not escaped assessment, it is not open to  him 

independently to assessee some other income. In the instant case, the AO 

has formed an opinion  for escapement of income relating to the deposits 

made in the bank account amounting to Rs.31 lakhs.  The said income was 

not admitted as tax by the assessee under the head capital gains’ and there 

is no dispute that the sum of Rs.37.80 lakhs had escaped assessment which 

the AO has made the addition in the impugned assessment under capital 

gains. At the time of forming the belief the AO viewed that the said amount 

was unexplained source of investment, whereas the said deposit has taken 

the shape of capital gains with larger amount. Merely because the 

nomenclature is different, when the transaction and the subject matter is 

the same, the case law relied upon by the assessee is not applicable in the 

assessee’s case.  The Ld.AR also relied on the decision of Hon’ble High Court 

of Andhra Pradesh in the case of Commissioner of Income Tax-III Vs. 

Swarna Andhra IJMII Integrated Township Development Private Limited, 
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Hyderabad.  The issue on which the Hon’ble High Court rendered the 

judgement is on finding of the Tribunal which reads as under : 

 “Thus, it is very much clear that the reassessment has been made for 
assessment of income other than the income escaping assessment as per the 
reasons recorded for formation of belief while initiating proceeding under 
Section 147 of the Income Tax Act, 1961.” 
 

6.2. In the instant case, no new issue has cropped up, subsequently on 

new set of facts.  The reason forming belief was deposit of Rs.31.00 lakhs 

which was sourced from the sale of land which attracts the capital gains tax 

and the assessee did not offer the same for taxation. Thus the issue for 

reopening and addition made is one and the same. Therefore, the decision 

of Hon’ble High of Andhra Pradesh has no application in the assessee’s 

case.  The assessee also relied on the Hon’ble Gujarat High Court in the case 

of Vijay Harischandra Patel Vs. Income Tax Officer (2018) 167 DTR (Guj) 

475.  In the cited case, the AO has reopened the assessment on the ground 

that the assessee has not filed the return of income for the assessment year 

under consideration, resulting in escapement of capital gains, but whereas 

subsequently, the assessee  demonstrated that it has filed the return of 

income admitting the capital gains, therefore, the above case law also does 

not help the assessee. Therefore, we hold that the AO has rightly issued 
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notice u/s 148, accordingly, we uphold the order of the Ld.CIT(A) and 

dismiss the appeal of the assessee on this ground. 

 

6.3. With regard to the merits of the case, the Ld.CIT(A) found that the 

impugned land was sold for non agricultural purpose and admitted that the 

said land is  situated within the limits of GVMC. Therefore, the Ld.CIT(A) 

held that the sale consideration attracts capital gains tax and accordingly 

upheld the order of the AO.  During the appeal hearing, the Ld.AR did not 

advance any arguments on merits of the case.  Since the said land is within 

the limits of GVMC and the land was sold for non agricultural purposes to 

non agriculturists, we uphold the order of the Ld.CIT(A) and dismiss the 

appeal of the assessee.  The appeal of the assessee is dismissed. 

 

7. In the result, the appeal of the assessee is dismissed. 
 

 
Order pronounced in the open court on 30th  August, 2019.  
 
 
 

      Sd/-       Sd/- 

     (िी.दुगाा राि)                                 (धड.एस. सुन्दर धसंह)                           

(V. DURGA RAO)   (D.S. SUNDER SINGH) 

न्याधयक सदस्य/JUDICIAL MEMBERलेखा सदस्य/ACCOUNTANT MEMBER 
नवशधखधपटणम /Visakhapatnam      

नदनधंक /Dated : 30.08.2019 

L.Rama, SPS 
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1. ननधधाऩरती/ The Assessee- Sri V.Srinivasu, D.No.1-111, Paradesipalem, 
Visakhapatnam 
2. रधजस्व/The Revenue - Income Tax Officer, Ward-2(2), Visakhapatnam 
3. The Commissioner of Income Tax-2, Visakhapatnam 
4. The Commissioner of Income Tax (Appeals), Visakhapatnam 
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