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This is an appeal filed by the assessee against the order of ld. CIT(A), 

Ajmer dated 01.03.2019 wherein the assessee has taken the following grounds 

of appeal:- 

“1. The ld. CIT(A) has erred on facts and in law in upholding the 

validity of the order passed by AO u/s 147 of IT Act, 1961. 

2. The Ld. CIT(A) has erred on facts and in law in denying the 

exemption u/s 10(37) of the IT Act on the ground that land was not used 

for agricultural purpose, thereby, confirming the addition of Rs. 

69,54,000/- on account of long term capital gain on compulsory 

acquisition of agricultural land.” 

 

2. Firstly, regarding Ground no. 1, the ld AR submitted that the assessee 

purchased agricultural land at Mahapura on 22-12-2003 for Rs.10,12,400/-. On 

part of the land, he carried out construction by incurring expenditure of 
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Rs.3,47,651/- in F.Y. 03-04 and 04-05. The said agricultural land along with 

construction was acquired by Jaipur Development Authority under the Land 

Acquisition Act 1894. The date wise event related to the acquisition of the land 

and building and the payment of compensation is tabulated as under:-  

 

Date  Particulars  

27-10-2005 Jaipur Development Authority issued notification u/s 4(1) of the 

Land Acquisition Act 1894 for acquiring the land and building. 

20-12-2005 Survey u/s 4(2) of the land Acquisition Act was carried out. 

29-04-2006 

08-05-2006 

Declaration u/s 6 of the Land Acquisition Act was made on 29-

04-2006 stating the purpose of acquisition. This declaration was 

published in official gazette on 8-05-2006. 

19-02-2007 Notice u/s 9(3) of the Land Acquisition Act was issued on 

19.02.2007  calling the documents of the ownership and present 

the claims with regard to the land identified for acquisition and 

also to file the objection as to the measurements before the 

Land Acquisition Officer. The date of hearing was fixed on 07-03-

07. In this notice, an option was given either to claim cash 

compensation or for allotment of 25% of the land in developed 

area as per the scheme.  

29-04-2008 Compensation of Rs.9,50,734/- for acquisition of the building 

was received after deduction of TDS of Rs.97,926/-.   

12-05-2008 In respect of land, JDA issued Reservation Letter on 12-05-2008 

stating to allot the developed land to the extent of 25% of the 

land of the assessee acquired by it. This 25% will comprise of 

20% residential land and 5% commercial land. This land was to 

be allotted within 60 days. However, no such allotment was 

given.   
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20-11-2009 Assessee finally got allotment letter on 20-11-2009 whereby 

residential land of 2000 sq. meter and commercial land of 500 

sq. meter was allotted and for balance area cash compensation 

of Rs.84000/- was given.   

 

3.  It was further submitted that in the return filed for AY 2009-10, no 

capital gain was declared with reference to allotment of residential/ commercial 

land on acquisition of agricultural land as there was no transfer. In AY 2010-11 

also, no capital gain was declared as gain was exempt u/s 10(37). However, the 

AO in AY 2009-10 worked out the capital gain on such acquisition at 

Rs73,62,800/. The matter travelled to the Tribunal where the assessee took 

two grounds, one that Ld. CIT(A) has erred in confirming the action of AO that 

the appellant did not carry out any agricultural operation on the said land and 

thereby not entitled for exemption u/s 10(37) and second that the Ld. CIT(A) 

has erred in confirming the action of AO in taxing the capital gain in AY 2009-

10 instead of AY 2010-11. The Tribunal on these two grounds vide its order dt. 

14.12.2015 set aside the issue to the AO by giving following findings as under:  

 

“6. We have heard the rival contention of both the parties and perused 

the material available on record. The issue of whether the assessee was 

carrying out the agricultural activity in the two year preceding the date of 

transfer is disputed and whatever evidence submitted by the assessee 

required to be examined by the AO. It is difficult for us to decide the 

issue in absence of any verification, which can be done only by the 

Assessing Officer. Accordingly we set aside this issue to the AO to 

examine this issue afresh and consider the evidence furnished by the 

assessee and make investigation on this issue as he deemed fit. The 

ground no. 1 of the appeal is set aside to the Assessing Officer.  
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6.1 The year of taxability is also disputed between the revenue or the 

assessee. The reservation letter issued by the JDA on 12/05/2008, which 

simply a letter as per the policy of the JDA that 20% of residential land 

acquired and 5% of commercial land would be awarded to the assessee 

as a compensation against the acquisition of the land and residential as 

well as commercial plot was allotted vide letter date 20-11-2009 against 

acquisition of the land. The remaining amount on account of the lesser 

area under both the heads were made available by the JDA i.e. 20 sq. 

meter in residential and 5 sq. meter as commercial for which necessary 

compensation, calculated on the basis of the reserved price for both the 

lands at Rs.84,000/- and after adjusting some payment of JDA and 

remaining amount of Rs.69,555/- was shown as payable to the assessee. 

It is already held by the various courts that the land and building 

acquired under compulsory acquisition are two different assets. The 

compensation for the land was received by the assessee on 20-11-2009 

which falls in A.Y. 2010-11  The case law referred by the assessee are 

squarely applicable, therefore, the Assessing officer is directed to assess 

the capital gain in A Y.2010-11 and not in A.Y. 2009-10. Accordingly on 

this issue i.e. ground no.1.1 of the assessee’s appeal is allowed.  

  

4.  It was further submitted that after the order of the Tribunal, the AO 

completed the set aside assessment proceedings for AY 2009-10 vide order dt. 

27.12.2016 where no discussion was made on the issue whether the assessee 

was carrying out agricultural activity in the two years preceding the date of 

transfer and at the same time, no addition of Rs.73,62,800/- as made in the 

original assessment was made in the set aside assessment proceedings.  

 

5. Thereafter, the AO issued notice u/s 148 dated 17.02.2017 for AY 2010-

11 after recording the following reasons:- 
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“The assessee filed its return of income on 30.07.2010 at Rs.2,05,730/-. 

The case was processed/assessed u/s 143(1) at the returned income on 

26.03.2011. 

 

The AO observed that the assessee had received the compensation from 

Jaipur Development Authority (JDA) on account of acquisition of land at 

Mahapura acquired by them for SEZ. This compensation was in the form 

of allotment of residential plot & commercial plot. The AO has observed 

that the assessee had not disclosed these transactions in his return of 

income filed on 27.11.2009 for A.Y. 2009-10  Neither the assessee had 

disclosed it in capital gain head or not under exempt income. Therefore 

the tax liability had been decided in the A Y. 2009-10 by the Assessing 

Officer. The case has travelled to ITAT. Further, Hon’ble ITAT has 

directed to assessing officer to assess the capital gain in A.Y. 2010-11 as 

the compensation for land was received by the assessee on 20.11.2009, 

which falls in F.Y. 2010-11. 

 

On perusal of records also it is gathered that compensation of land was 

received on 20.11.2009, which falls in A.Y. and therefore the liability of 

capital gain over the assessee arises in A.Y. 2010-11 instead of 2009-

10.” 

 

6. The assessee filed the objection to the issue of notice u/s 148. The AO, 

however, rejected the same and completed the assessment u/s 147 vide order 

dt. 26.12.2017. On appeal, the Ld. CIT(A) upheld the reopening of assessment 

by stating that since the Tribunal has directed the AO to assess the capital gain 

in AY 2010-11, therefore, issue of notice u/s 148 is valid and in accordance 

with the provisions of law. 
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7. It was further submitted that from the facts stated above it can be noted 

that the AO while reopening the assessment by referring to the direction of 

Hon’ble Tribunal has not been considered the same in totality. A combined 

reading of Para 6 & 6.1 of the order of Tribunal clearly shows that it set aside 

the issue regarding claim of exemption u/s 10(37) in AY 2009-10 to the AO 

with two directions. First is that the AO is to decide afresh whether the 

assessee has carried out agricultural activity in the two years immediately 

preceding the date on transfer on the land which has been compulsorily 

acquired under the Land Acquisition Act and second is that in case the first 

issue is decided against the assessee, the capital gain can be assessed in AY 

2010-11 and not in AY 2009-10. Therefore, without deciding the issue of claim 

of exemption u/s 10(37) in AY 2009-10, reopening of the assessment for AY 

2010-11 is only a change of opinion and not following the direction of Tribunal 

ITAT. Hence, the notice issued u/s 148 is illegal & bad in law.  

 

8. It was further submitted that the AO in the reasons for reopening has 

mentioned part of the direction of the Tribunal. In fact notice u/s 148 can be 

issued only when the AO is having reason to belief that income has escaped 

assessment. In the present case as evident from the reasons and other facts, 

the assessment was reopened only to cover up the lapse on part of the AO in 

not deciding the issue of exemption u/s 10(37) in the set aside assessment of 

AY 2009-10. Therefore, unless a finding is given in AY 2009-10 as to the 

allowability of claim of exemption u/s 10(37), the reopening of assessment for 

AY 2010-11 is illegal & bad in law. In view of above, issue of notice u/s 148 

and consequential order passed u/s 147 is illegal and bad is in law and the 

same be quashed.  
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9. The ld DR is heard who has vehemently argued the matter. It was 

submitted that the directions of the Tribunal while disposing off the assessee’s 

appeal for AY 2009-10 was very clear that the compensation was received by 

the assessee on 20.11.2009 and the capital gains were directed to be assessed 

in AY 2010-11.  It was accordingly submitted that where the assessee has 

failed to offered the capital gains in AY 2010-11 and basis the directions given 

by the Tribunal, the AO has reopened the case of the assessee and has issued 

notice u/s 148, there is no illegality in the said action of the AO and which has 

been rightly confirmed by the ld CIT(A) and the same should be upheld.    

 

10. We have heard the rival contentions and pursued the material available 

on record.  The undisputed facts are that the assessee got allotment letter 

issued by JDA on 20-11-2009 whereby residential land of 2000 sq. meter and 

commercial land of 500 sq. meter was allotted and for balance area, cash 

compensation of Rs.84000/- was given to the assessee.  The compensation for 

acquisition of land was therefore received by way of allotment of alternate 

residential and commercial land as well as cash in the financial year 2009-10 

relevant to AY 2010-11   Admittedly, the assessee in his return of income filed 

for AY 2010-11 has not offered such capital gains to tax.  The position of the 

assessee is that such capital gains were exempt u/s 10(37) and hence, not 

offered to tax.  However, the fact of the matter remains that there is apparently 

no such claim of seeking exemption u/s 10(37) as well made in the return of 

income filed for AY 2010-11.  The return of income was processed u/s 143(1) 

and thereafter, taking into consideration the directions of the Coordinate Bench 

where it was directed to assess the capital gains in AY 2010-11 and not in AY 

2009-10, the AO has issued the notice u/s 148 of the Act.  It is therefore a case 

where there was no disclosure of such transaction in the return of income  and 

secondly, the return of income so filed was processed u/s 143(1) and no 

regular assessment was made, hence, there is no question of forming of an 
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opinion by the AO prior to issuance of notice u/s 148 of the Act.  The 

contention of the ld AR regarding change of opinion therefore cannot be 

accepted.  The second contention of the ld AR that only where the AO has 

reason to belief that income has escaped assessment, notice u/s 148 can be 

issued.  Another related contention raised by the ld AR that only where the AO 

decided the issue of exemption u/s 10(37), it can be said to be a case of 

escapement of income.  As we have stated above, the assessee has received 

the compensation on compulsory acquisition of land during the year and in 

absence of disclosure of such transaction in the return of income or any claim 

of exemption u/s 10(37) in the return of income, it is a clear case where the 

capital gains on such compulsory acquisition of land in respect of which the 

compensation has been received during the year has escaped assessment. The 

matter relating to assessee’s eligibility for exemption u/s 10(37) is a matter of 

detailed examination and so long as prima facie, the AO has formed an opinion 

that the income received during the year has escaped assessment and such 

formation of belief is based on tangible and undisputed facts, there is no 

infirmity in the action of the AO in acquiring jurisdiction u/s 147 of the Act.  

Further, in this case, it is interesting to note that in his appeal for AY 2009-10, 

the assessee has challenged the year of taxability of the compensation and has 

contended that the same falls in AY 2010-11 and again in AY 2010-11, the 

assessee is challenging the taxability of the compensation so received inspite of 

the specific directions of the Coordinate Bench wherein it was specifically 

directed to assess the capital gains in AY 2010-11 and not in AY 2009-10.  In 

the result, we donot see any infirmity in the action of the AO in acquiring the 

jurisdiction by issuance of notice u/s 148 and the ground so taken by the 

assessee is dismissed.   

 

11. Regarding Ground No. 2,  the ld AR submitted that in course of the 

reassessment proceedings the AO vide order sheet entry dt. 18.12.2017 
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required the assesse to furnish evidence to prove that the land was used for 

agricultural purpose preceding two years before it was acquired by the Revenue 

authorities. In response to same, assessee filed the reply dt. 20.12.2017 

reproduced in the assessment order. The AO, however, held that the 

explanation and the evidences furnished by the assessee do not prove that the 

land was used for agricultural activity during the two year preceding the date of 

transfer for which he referred to the reply of Sub-Tehsildar, Bagru dt. 

18.12.2017 where he stated that in samvat year 2064 to 2065 pertaining to the 

period 2007-08 & 2008-09, no agricultural activity was carried out. Accordingly, 

AO worked out the long term capital gain on compulsory acquisition of the 

agricultural land at Rs.69,54,000/- and taxed the same without allowing 

exemption u/s 10(37) of the Act.   

 

12. It was further submitted that on appeal, the Ld. CIT(A) affirmed the 

order of AO holding that AO has conducted the enquiry by examining the Sub-

Tehsildar, Bagru and obtaining the Khasra Girdawri report which shows that the 

land under consideration was not used for the agricultural purpose during the 

period of two years immediately preceding the date of transfer. 

 

13.  It was further submitted that the AO for the first time required the 

assessee vide order sheet entry dt. 18.12.2017 to prove that land was used for 

agricultural purpose in the preceeding two years. On the same date, the Sub-

Tehsildar, Bagru has attended before the AO along with Khasra Girdawari of 

samvat year 2064 to 2068 where the AO obtained a letter from the sub-

registrar. The letter of sub-registrar and Khasra Girdawari is reproduced at Pg 6 

to 8 of the assessment order. The AO has not allowed any opportunity to the 

assessee to cross examine the sub-registrar when on that date itself the 

assessee has attended before him and the query was raised by the AO to 

furnish evidence to prove that land was used for agricultural purpose in the 
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preceding two years. It was submitted that these facts shows that AO has 

made up his mind for making the addition.  

 

14. Further, our reference was drawn to the relevant section 10(37) which 

exempts the capital gain on compulsory acquisition of the agricultural land 

reads as under:-  

 

“in the case of an assessee, being an individual or a Hindu undivided family, 

any income chargeable under the head "Capital gains" arising from the transfer 

of agricultural land, where— 

 

(i) such land is situate in any area referred to in item (a) or item (b) of sub-

clause (iii) of clause (14) of section 2; 

(ii) such land, during the period of two years immediately preceding the date 

of transfer, was being used for agricultural purposes by such Hindu undivided 

family or individual or a parent of his; 

(iii) such transfer is by way of compulsory acquisition under any law, or a 

transfer the consideration for which is determined or approved by the Central 

Government or the Reserve Bank of India; 

 

15.  It was submitted that there is no dispute as to fulfillment of condition no. 

(i) and (iii). The dispute is whether the land was used by the assessee for 

agricultural purpose during the two years immediately preceding the date of 

transfer or not. The fact that assessee carried out the agricultural activity in the 

two years preceding the date of transfer is proved from the following:-  

 

- The fact that the land was used for agricultural purposes was mentioned 

by assessee in his affidavit as well as the statement recorded u/s 131.  
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- Photograph of agriculture land submitted by assessee in assessment 

proceeding of AY 2009-10 proves that agriculture operations were carried 

out. 

 

- There is boring on the land and this fact has also been brought to the 

notice of AO by way of affidavit submitted vide letter dt. 05.11.2011. 

 

- The affidavit of caretaker Laxman Singh employed by the assessee 

wherein he accepted the fact of doing the agricultural activity on the land 

of the assessee.  

 

- Affidavit of Rameshwar Chaudhary wherein he accepted that with his 

help assessee took electricity connection, constructed the boring, made 

the land usable for agricultural purpose by deploying his tractor and 

thereafter cultivated the land and also grown Amla tree on the said land.  

 

- In the electricity bill, category of the connection is mentioned as 

agriculture meter. The amount of electricity bill paid also indicates that 

agricultural opera ions were carried out on this land.   

 

- In the reassessment proceedings, assessee produced both the persons 

namely Laxman Singh and Rameshwar Chaudhary whose statements 

were recorded u/s 131 on 07.12.2017 where they admitted the fact of 

carrying out of the agricultural activity on the said land.  

 

Thus the assessee has furnished various evidence as stated above which 

proves that the land was used for agricultural purpose by the assessee.  

 

TAXPUNDIT.O
RG



                                                                                                                                                   ITA No. 698/JP/2019  

                                                                                                                                               Sh. Lilo Ramchandani, Jaipur  Vs. DCIT, Jaipur 

 

12 

 

16. It was further submitted that the AO has rejected the claim of the 

assessee only on the basis of report of Sub-Tehsildar and Khasara Girdawari for 

samvat year 2064 to 2068. The Khasra Girdawari was also available in course 

of assessment proceedings for AY 2009-10 but considering the various other 

evidences of use of agricultural land for agricultural purposes filed by the 

assessee, the issue was set aside by the Tribunal. If the issue was to be 

decided only on the basis of Khasara Girdawari than there was no reason for 

the Tribunal to set aside the issue to the AO. Therefore, the Khasra Girdawari 

cannot be the sole basis for holding that the land was not used for agricultural 

purpose in the preceding two years from the date of transfer ignoring the 

statements of Sh. Laxman Singh and Rameshwar Chaudhary.  

 

17. It was further submitted that even the Khasara Girdawari for samvat year 

2065 to 2068 reflects the cultivation of 50 Amla trees on the said land. Samvat 

year 2065 falls in the year 2008 & 2009. Growing of fruit trees is a user of 

agricultural land for agricultural purpose. Thus, even the Khasra Girdawari 

record proves that the land was used for agricultural purpose during the period 

of two years immediately preceding the date of transfer.  

 

18.  Further, the ld AR placed reliance on the decision of the  Cochin Bench of 

the Tribunal in case of ITO Vs. Smt. G.S. Lekha (2019) 180 DTR 249 (TM) 

where it was held as under:- 

 

“20. This now takes me to the question whether the land in question can 

be regarded as agricultural land notwithstanding the fact that the land 

falls within the discretion (sic-description) of s. 2(14)(iii)(a) of the Act. 

The expression "agricultural land" has not been defined in the 1961 Act. 

It was also not defined in the 1922 Act. Nor has it been defined either in 

the WT Act, 1957, GT Act, 1958 or the ED Act, 1953. The expression 
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"agricultural land" should therefore, be given the meaning as is generally 

understood in the common parlance and as it ordinarily bears in plain 

English language. Basic evidence to show the character of the land as 

agriculture would be entries in the record of rights which would 

constitute prima facie evidence about agricultural character of the land. 

The characteristic of "agricultural land" is not determined by the nature 

of the produce cultivated, as grain and food products for consumption. A 

coconut, jack fruit grove has to be regarded as agricultural land. Where 

trees standing on an agricultural land are transferred along with the land 

as its integral part in one transaction, they would be regarded as 

"agricultural land" and not a separate capital asset  Trees until they are 

cut and removed, form an integral part of the land and such land has to 

be regarded as agricultural land. The initial burden to prove that land in 

question was being used for agricultural purpose at the relevant time is 

on the assessee. Where the assessee has produced evidence to prove 

that land was agricultural land, Department has to lead evidence to 

controvert it. When the land is classified as agricultural land in Revenue 

papers and agricultural operations are found to have been carried on the 

date of transfer, there is a presumption that land is an agricultural land 

and the burden is then on the Department to rebut it. 

 

21. With the aforesaid background let us look at the evidence in the 

present case. A perusal of the sale deed dt. 25th Nov., 2011 under which 

the property in question was transferred by the assessee to VISL clearly 

gives the description as land together with trees standing thereon. The 

relevant portion of the English translation of the sale deed, which is at 

pp. 29 to 39 shows that out of the total consideration of Rs. 1,69,14,391 

a sum of Rs. 9,060 has been given value of trees that was standing on 

the land. There were about 77 to 80 coconut trees besides jack fruit 
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trees in the property in question. This intrinsic evidence to show the 

character of the land was agricultural land, has not been noticed by the 

Hon’ble A.M. Besides the above, the Agricultural Officer, Krishi Bhavan, 

Vizhinjam has certified in his certificate that the land to be agricultural 

land. The AO himself has considered the expenses towards improvement 

of the land as allowable deduction while computing the capital gain. A 

perusal of the nature of this expense, which we have extracted in the 

earlier part of the order, shows that the same are all in relation to 

agricultural activities. The absence of declaration of agricultural income, 

as I have mentioned in the earlier part of this order, would not in my 

view negate the fact that the lands were used for agricultural purpose. 

The admitted position is that the assessee does not have taxable income 

in the past and there was no occasion for her to file her return of income 

in which she can declare her agricultural income. 

 

23. In the light of the aforesaid factual and legal position, I agree with 

the learned J.M. in his conclusion that the assessee was entitled to 

exemption under s  10(37) of the Act.” 

 

In view of this dec sion also, when the Khasra Girdawari itself shows existence 

of 50 Amla trees and assessee has proved that agriculture activity was carried 

out on land acquired under the Land Acquisition Act and the crop was 

consumed for own use, non declaration of agricultural income in the return of 

income is of no consequence for allowing the exemption u/s 10(37). 

 

19.  It was further submitted that Section 10(37) requires that the agricultural 

land should be used for agriculture purpose in the immediately preceding two 

years from the date of transfer. The section nowhere requires that it should be 

continuously used for two years. Even if it is used for some period in the 
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immediately preceding two years, condition of section would be satisfied. For 

this purpose reliance is placed on the following cases:-  

 

• Ramesh Narhari Jakhadi Vs. ITO 41 ITD 368 (Pune)  

 

The section contemplates user of the agricultural land in the two years 

immediately preceding the date of transfer and therefore the reference is to 

the years and not during the whole period of two years as viewed by the 

authorities. Therefore for the purpose of exemption u/s 54B it was not 

necessary that the land should have been used for agricultural purpose for full 

two years immediately preceding the date of transfer. It was sufficient if it was 

so used in the whole of the preceding year and for some days in the earlier 

year to preceding year.  

 

• Mazid Khan Nisar Khan V. ITO 59 ITR 68 (Trib) (Pune)  

 

It was held that in this case the ITAT relied on the decision of Ramesh Narhari 

and held that even if the assessee cultivated only Kharif Crop in immediately 

preceding two years from the date of sale of the land condition set out in 

section 54B for claiming benefit of exemption was complied with. It was further 

held that it was not necessary that the land should have been used for 

agricultural purpose for full two years immediately preceding the date of 

transfer. It was sufficient if it was so used in the whole of the preceding year 

and for some days in the earlier year to preceding year.  

 

Though the above decisions are with reference to section 54B but the ratio laid 

down in these decision are squarely applicable to the facts of the present case.  

In view of above, assessee has fulfilled all the condition laid down in section 

10(37) of the Act and therefore the long term capital gain on compulsory 
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acquisition of the land is exempt from tax. Therefore, addition made by the AO 

and confirmed by Ld. CIT(A) be directed to be deleted.  

 

 
 

20.  The ld DR is heard who has vehemently argued the matter and 

submitted that the matter has been extensively examined by the Assessing 

officer and basis the report of Sub-Tehsildar Bagru and Khasra Girdavari, the 

land was not used for agricultural purposes during the period of two years 

immediately preceding the date of transfer.  It was accordingly submitted that 

there is no illegality in the action of the AO in denying the claim of exemption 

u/s 10(37) of the Act and which has been rightly confirmed by the ld CIT(A) 

and the same should be upheld.    

 

21. We have heard the rival contentions and pursued the material available 

on record. To our mind, among all the documents, Khasra Girdawari stand out 

as a critical piece of document, being part of the Government land and revenue 

records, which can help determine whether the land was being used for 

agricultural purposes preceding the date of transfer or not.  In the instant case, 

undisputedly, Khasra Girdawari for Vikram samvat 2064 (year 2007) available 

on record states clearly that no agricultural activities were carried out on the 

impugned land and the land was lying vacant for 4 years.  The Sub-Tehsildar, 

Bagru has appeared before the Assessing officer, furnished copies of Khasra 

Girdawari and also submitted a written confirmation in this regard to the 

Assessing officer.  Regarding cross-examination of Sub-Tehsildar, Bagru, we 

find that no such request was made during the course of assessment 

proceedings and in any case, what Sub-Tehsildar, Bagru has stated in his 

submissions before the Assessing officer is only reconfirmation of the contents 

of the Khasra Girdawari which are not disputed by the assessee and therefore, 

we find that there is no prejudice which is caused to the assessee. In view of 

clear narration in Khasra Girdawari for Vikram samvat 2064 (year 2007) 
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available on record that the land was lying vacant for 4 years, we are therefore 

of the view that the affidavits of the assessee and that of the care taker 

Laxman Singh as well as of Rameshwar Chaudhary that agricultural operation 

were carried out in the land prior to the date of transfer doesn’t inspire any 

confidence and are clearly self-serving document and doesn’t support the case 

of the assessee.   

 

22. Regarding cultivation of 50 Amla trees on the said land as reflected in 

Khasra Girdawari for Vikram samvat 2065 and basis the same, the contention 

of the ld AR that growing of trees is a use of land for agricultural purposes and 

reliance on decision of the Coordinate Bench in case of G S Lekha (supra).  We 

find that Khasra Girdawari for Vikram samvat 2065 shows the name of JDA and 

not that of the assessee which demonstrates clearly that the land stood 

transferred in name of JDA.  Further, if we look at Khasra Girdawari for Vikram 

samvat 2064, we find that there is no mention of Amla trees.  Therefore, the 

affidavits of the assessee and that of the care taker Laxman Singh as well as of 

Rameshwar Chaudhary doesn’t inspire any confidence and are clearly self-

serving document in view of clear narration in Khasra Girdawaries which shows 

there were no Amla trees prior to year 2008.  Further, regarding reliance on 

the Coordinate Bench decision in case of G.S Lekha (supra), we find that unlike 

in the said case where a sum of Rs 9,060 was determined as value of trees 

standing on the land, there is nothing on record to suggest that there is any 

compensation which has been determined and awarded by the JDA for such 

Amla trees as part of overall land compensation.  Secondly, in that case, the 

Agricultural officer has certified the land to be agricultural land unlike in the 

present case, where the land records show no agricultural operations were 

carried on the said land prior to the date of transfer.  Therefore, the said 

decision doesn’t support the case of the assessee.   
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23. Further, we find that given the size of plot of land measuring 0.26 

hectares and 1.01 hectares respectively which has been acquired by JDA along 

with building constructed thereon, even assuming that there are amla trees 

prior to date of transfer, mere presence of 50 Amla trees on a part of land 

would not make the whole of the land as being used for agricultural purposes 

as the language used in section 10(37) is as under:  

 

“such land, during the period of two years immediately preceding the date of 

transfer, was being used for agricultural purposes by such Hindu undivided 

family or individual or a parent of his.”   

 

24. This being an essential and fundamental condition for availing exemption 

u/s 10(37) has to be construed strictly and in that sense, the phrase “such 

land” means the whole of the land being used for agricultural purposes.  The 

same cannot be read and understood as “such land or a part thereof” where 

even a part of land is used for agricultural purposes, it may still qualify for 

exemption.  Had that been the intention of the legislature, the same would 

have been provided appropriately. Therefore, on account of the said reasoning 

as well, the contention of the ld AR cannot be accepted.  

 

25. In light of the aforesaid discussions and in the entirety of facts and 

circumstances, we are unable to accede to the contentions so advanced by the 

ld AR that the assessee qualifies for exemption under section 10(37) of the Act.  

The ground of appeal is thus dismissed.   
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In the result, appeal of the assessee is dismissed.         

 

Order pronounced in the Open Court on 04 /11/2019. 

 

                   Sd/-                                                    Sd/-                                       

    (Sandeep Gosain)                 (Vikram Singh Yadav) 

                     Judicial Member                           Accountant Member 
   

Jaipur   

Dated:-  04/11/2019 

*Ganesh Kr. 
Copy of the order forwarded to: 

1. The Appellant- Sh. Lilo Ramchandani, Jaipur 
2. The Respondent- DCIT, Circle-04, Jaipur 

3. CIT 

4. CIT(A) 

5. DR, ITAT, Jaipur. 

6. Guard File {ITA No. 698/JP/2019} 
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