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आदेश /O R D E R 
 
PER  DUVVURU RL REDDY, JUDICIAL MEMBER:     

 
These three appeals filed by the Revenue pertaining to same 

assessee are directed against different orders of the ld. Commissioner of 

Income Tax (Appeals) 1/4, dated 30.11.2016, 09.07.2018 & 05.12.2017 

relevant to the assessment years 2012-13, 2013-14 and 2014-15 

respectively. Since common issues have been raised in these appeals, 

heard together and are being disposed of by this common order for the sake 

of brevity. 
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2.  The first common issue raised in these appeals is that the ld. CIT(A) 

erred in directing the Assessing Officer to allow the claim of deduction of 

retention money payment on accrual basis.  

 
3.  During the course of assessment proceedings, on verification of 

details furnished by the assessee, the Assessing Officer noticed that the 

assessee has claimed the retention money payable and as per the 

computation statement, the assessee has reduced retention money 

receivable from its clients. Since the assessee company has not offered to 

tax the retention money receivable, on matching concept, the retention 

money payable claimed as deduction was disallowed and brought to tax.  

 
4.  On appeal, by following the decision of the Tribunal in assessee’s own 

case for earlier assessment yea s, the ld. CIT(A) directed the Assessing 

Officer to allow the claim of the assessee of retention money payable on 

accrual basis after quantification thereof.  

 
5.  Aggrieved, the Revenue is in appeal before the Tribunal. The ld. DR 

has submitted that the assesse cannot take a dual stand on receipt and 

payment of retention money by excluding from its income the retention 

money receivable from its clients while claiming the retention money payable 

to its sub-contractors in its expenses and pleaded for reversing the orders of 

the ld. CIT(A). On the other hand, the ld. Counsel for the assessee has 
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submitted that the issue is squarely covered in favour of the assessee by the 

decision of the Tribunal in assessee’s own case for earlier assessment 

years.  

 
6.  We have heard both the sides, perused the materials available on 

record and gone through the orders of authorities below. Similar issue was 

subject matter in appeal before the Tribunal in assessee’s own case for the 

assessment years 2007-08 to 2009-10 in I.T.A. Nos. 592 to 594/Mds/2014, 

wherein, vide order dated 06.01.2016, the Coordinate Benches of the 

Tribunal has observed and held as under:  

“12.  We have heard both the parties and perused the material on record. 
Generally, the expenditure which is actually incurred or is incurred in a 
relevant year would be allowed as deduction while computing the income 
from business. Such a liability has to be in praesenti. However, at the same 
time, it relates to the works undertaken by the assessee, completed contract 
method of accounting is followed which is consistent with the Accounting 
Standards and these Accounting Standards also laid down the norms 
indicting the particular point of time when the provisions for all known 
liabilities and losses have to be made. The making of such a provision by the 
assessee appears to be justified more so when the assessee had recognized 
gain as well on such project during the assessment year under consideration. 
This appears to be in consonance with the principle of matching cost and 
revenue as well. The reason given by the Department is that the retention 
money which is receivable was not recognized as income as such, retention 
payment also cannot be allowed as deduction while computing the income of 
the assessee. As rightly argued by the assessee, both these are governed by 
different Accounting Standards. Retention payment is governed by AS-7 
issued by ICAI, New Delhi. On the other hand, retention money receivable is 
governed by AS-9. What is applicable to retention money receivable cannot 
be applied to retention money payable as these are governed by different 
Accounting Standard. Further it is undisputed that whenever assessee 
incurred expenditure on the project it is admissible for deduction. The only 
dispute raised by the Revenue is regarding the year of liability of expenditure. 
Considering that the assessee company is assessed at uniform rate of tax, the 
entire exercise of seeking to disturb the year of allowability of expenditure is, 
in any case, revenue neutral. We are reminded of the classic observation 
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made by the Bombay High Court in the case of CIT vs Nagri Mills Co. Ltd, 
33 ITR 681 which reads as under:  
 

“ We have often wondered why the income-tax authorities, in a matter 
such as this where the deduction is obviously a permissible deduction 
under the Income-tax Act, raise disputes as to the year in which the 
deduction should be allowed. The question as to the year in which a 
deduction is allowable may be material when the rate of tax 
chargeable on the assessee in two different years is different; but in 
the case of income of a company, tax is attracted at a uniform rate, 
and whether the deduction in respect of bonus was granted in the 
assessment year 1952-53 or in the assessment year corresponding to 
the accounting year 1952, that is in the assessment year 1953-54, 
should be a matter of no consequence to the Department; and one 
should have thought that the Department would not fritter away its 
energies in fighting matters of this kind. But, obviously, judging from 
the references that come up to us every now and then, the Department 
appears to delight in raising points of this character which do not 
affect the ITA No.1824 etc :- 14 -: taxability of the assessee or the tax 
that the Department is likely to collect from him whether in one year 
or the other."  

 
12.1  The aforesaid observation of the Bombay High Court was reiterated 
by the Delhi High Court in the case of CIT vs Shri Ram Pistos and Rings Ltd, 
220 CTR 404, as under:  
 

"Finally, we may only mention what has been articulated by the 
Bombay High Court in CIT v. Nagri Mills Co. Ltd. [1958] 33 ITR 681 
(Bom) as follows : . . .  
 

In the reference that is before us there is no doubt that the 
assessee had incurred an expenditure. The only dispute is regarding 
the date on which the liability had crystallized. It appears that there 
was no change in the rate of tax for the assessment year 1983-84 with 
which we are concerned. The question, therefore, is only with regard 
to the year of deduction and it is a pity that all of us have to expand so 
much time and energy only to determine the year of taxability of the 
amount.”  

 
12.2 Further, in our opinion, the provision for accrued liability which has to 
be discharged at a future date by the assessee is an allowable expenditure. In 
the case of CIT vs Micro Land Ltd, 347 ITR 613[Karnataka High Court], the 
assessee claimed deduction u/s 37 of the Act for provision for future 
warranty. The Assessing Officer opined that provision for future warranty is 
contingent liability and cannot be allowed. The Supreme Court in the case of 
Rotork Controls India Pvt. Ltd vs CIT, 314 ITR 62, held that the provision 
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made by the assessee for warranty claims on the basis of past experience is 
allowable deduction u/s 37 of the Act. In the case of Bharat Earth Movers vs 
CIT, 245 ITR 428, the Supreme Court held that where the assessee has 
incurred expenditure which is more than the provision for warranty 
obligation made in the books of account, it cannot be said that the provision 
made by the assessee is not capable of being estimated with the reasonable 
certainty though actual quantification was not possible and therefore, the 
Tribunal was justified in allowing the deduction. The Delhi High Court in the 
case of CIT vs Ericssion Communications P. Ltd, 318 ITR 340, held that 
provision for warranty claims on scientific basis which is consistently applied 
by the assessee for its business was allowable as deduction. The Madras High 
Court in the case of CIT vs Luk India Pvt. Ltd, 239 CTR 440, held that 
provision for warranty claimed by applying the settled principles of having 
regard to the fact that claim was based on a scientific approach and it was 
worked out on the average of previous year’s warranty settlement is 
allowable expenditure. Same view was taken by the jurisdictional High Court 
in the case of Kone Elevator India Pvt. Ltd vs ACIT, 340 ITR 46. Further, the 
Supreme Court in the case of Calcutta Co. Ltd vs CIT  37 ITR 1, held that 
where the assessee was following the mercantile sys em of accounting is 
entitled for deduction of the expenditure which is incidental to the business 
on accrual basis though it was not actually incurred during the relevant 
accounting year. The Kerala High Court in the case of CIT vs Indian 
Transformers Ltd, 270 ITR 259, held that provision created by the assessee 
for after sales services based on warranty was towards a definite and 
ascertained liability. On the basis of relevant facts the provision cannot be 
treated as a contingent liability and therefore, the same was allowable as 
deduction. Same view was taken by the Delhi High Court in the case of CIT 
vs Whirlpool of India Ltd, 242 CTR 245, wherein held that the assessee 
consistently making provision for warranty on the basis of actuarial 
valuation in respect of machines sold during the year could not be precluded 
from revising this provision after taking into consideration that warranty 
period of the goods sold under warranty was exceeding and provision 
already provided in a particular year is falling short of the expected claim 
that may be received. Such a provision is based on scientific study and 
actuarial basis and to be allowed as a business expenditure. Hence, in our 
opinion, the provision for payment made by the assessee towards sub-
contract is allowable expenditure as the assessee recognized the revenue 
from the said contract as income in the assessment year under consideration. 
Further, we make it clear that the assessee cannot claim the same 
expenditure on actual payment basis, otherwise it amounts to double 
deduction – one on the basis of accrual and another on the basis of actual 
payment. Hence, we direct the Assessing Officer to allow this retention money 
payment only on accrual basis and not on actual payment basis. With these 
observations, we remit this issue to the file of the Assessing Officer for 
quantification. This ground is partly allowed.” 
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6.1 The ld. DR could not controvert by filing higher Court decision having 

modified or reversed the above findings of the Tribunal. For the assessment 

years under consideration, the ld. CIT(A) has rightly followed the above 

decision of the Tribunal and we find no infirmity in the order passed by the 

ld. CIT(A) on this issue. Thus, the ground raised by the Revenue stands 

dismissed for the assessment years under consideration.  

 
7.  The next common ground raised relates to disallowance of additional 

depreciation claimed towards ready-mix concrete  The assessee has 

claimed additional depreciation on plant & machinery. According to the 

Assessing Officer, as per section 32(2)(a) of the Act, the additional 

depreciation is available for the assessee which is engaged in manufacture 

or production. Since the assessee is engaged in the business of construction 

contract, the claim of additional depreciation towards ready-mix concrete 

was disallowed and brought to tax. On appeal, by following the decision of 

the Tribunal in assessee’s own case for earlier assessment years, the ld. 

CIT(A) directed the Assessing Officer to delete the addition against which 

the Revenue is in appeal before the Tribunal.   

 
7.1 We have heard the rival contentions. While adjudicating similar issue 

raised in earlier assessment years vide order dated 06.01.2016, the Tribunal 

has observed and held as under: 
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“21.  We have heard both the parties and perused the material on 
record. The assessee is engaged in the business of ready-mix concrete 
and shown the income from ready-mix concrete sales separately and 
claimed that the assessee is engaged in the business of manufacture 
and production of new article and for that purpose it has acquired new 
machinery and plant. Accordingly, additional depreciation u/s 32(1)(ii) 
of the Act was claimed. The Assessing Officer was of the opinion that 
the assessee was in the activity of civil construction and it is not in the 
field of manufacturing. However, the CIT(A) considering the ready-mix 
concrete plant as a separate undertaking which is engaged in the 
manufacture of article or thing, granted additional depreciation u/s 
32(1)(ii) of the Act. In our opinion, the findings of the CIT(A) is 
justified and the contention of the Revenue is not sustainable in view of 
the judgment of the jurisdictional High Court in the case of CIT vs 
VTM Ltd, 319 ITR 336, wherein held that the assessee which was a 
manufacturer of textile goods when set up a windmill was entitled to 
additional depreciation. Same view was taken by the co-ordinate Bench 
in the case of Sheela Clinic in I.T.A  No. 481/Mds/2011 dated 
30.5.2011, by observing that generation of electricity is an independent 
activity though originally the assessee is engaged in the business of 
running a hospital. Considering the facts and circumstances of the 
present case, we are of the opinion that the CIT(A) has rightly allowed 
the claim of the assessee. This ground of the Revenue is dismissed.” 

 
7.2 Further, we have perused the case law relied on by the ld. Counsel for 

the assessee in the case of Chettinad Builders P. Ltd. v. DCIT in T.C.A. No. 

261 of 2017 dated 08.08.2017, wherein, the substantial question of law 

arises as to whether the additional depreciation of 20% on plant and 

machinery used for production of ready mix concrete under section 32(1)(iia) 

of the Act could have been disallowed when the assessee was 

manufacturing ready mix concrete for the purpose of sale apart from use in 

construction of buildings and was being levied Central Excise Duty on such 

manufacture? After considering various case law, provisions of section 32 of 

the Act as well as section 2(29BA) of the Act, the Hon’ble Jurisdictional High 
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Court has observed and held as under: 

“23. There can be no doubt that preparation of ready mix concrete 
results in transformation of stone chips, sand, cement, flyash and 
other articles into a new and distinct object having a different name, 
character and use. Once the ready mix concrete is prepared, the 
ingredients used lose their original character and can never be 
restored to their original character. It is not in dispute that the 
appellant-assessee is registered under the Central Excise Act and 
has been paying inter alia excise duty for manufacture of concrete 
ready mix, which is sold by the appellant-assessee to other civil 
contractors. 
 
24.  The judgment and order of the learned Tribunal cannot be 
sustained to the extent that the additional depreciation claimed by 
the appellant-assessee on the machinery used for manufacture of 
ready mix concrete has been disallowed, and the same is set aside. 
We restore the order of the Commissioner of Income Tax (Appeals) - 
1 in this regard. 
 
25.  The appeal is accordingly allowed, and the question 
formulated is answered against the Revenue, in favour of the 
appellant-assessee. No costs.” 

 
7. 3 The ld. DR could not controvert the above judgement of the Hon’ble 

Jurisdictional High Cou t as well as decision of the Tribunal. Thus, we are of 

the considered opinion that the ld. CIT(A) has rightly followed the decision of 

the Tribunal in assessee’s own case for earlier assessment years while 

deleting the addition. In view of the above, we find no infirmity in the order 

passed by the ld. CIT(A) on this issue and accordingly, the ground raised by 

the Revenue for the assessment years under consideration stands 

dismissed.  

 
8.  The next common ground raised in the assessment year 2012-13 and 
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2013-14 relates to restriction of disallowance made under section 14A r.w. 

Rule 8D to the extent of exempt income earned. The assessee has admitted 

exempt income of ₹.3,360/-, ₹. 4,512/- and ₹.4,512/- for the assessment 

years 2012-13, 2013-14 and 2014-15 against huge investments in 

assessee’s wholly owned subsidiaries. After considering the submissions of 

the assessee, the Assessing Officer observed that the assessee has not 

made any distinct between the sources of fund available as reserve & 

surplus for the purpose of investment and loan amount for the purpose of 

business since all funds were kept in common kitty and utilized for both 

business purposes as well as for investments  Since huge investments 

warrant substantial expenditure and the assessee has not admitted any 

expenditure, the Assessing Officer determined the expenditure component 

as per the provisions of Rule 8D at ₹.1,63,40,256/-, ₹.2,38,51,126/- and 

₹.2,49,80,523/- for the assessment years 2012-13, 2013-14 & 2014-15 and 

brought to tax. On appeal, by following the decision of the Tribunal in 

assessee’s own case for earlier assessment years, the ld. CIT(A) directed 

the Assessing Officer to restrict the disallowance under section 14A r.w. 

Rule 8D to the extent of exempt income earned by the assessee during the 

year under consideration, against which the Revenue is in appeal.  

 
8.1 We have considered the rival contentions. It is an admitted fact that 

the assessee has admitted exempt income of ₹.3,360/- assessment year 
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2012-13 and ₹.4,512/- for both the assessment years 2013-14  as well as 

2014-15 against huge investments in assessee’s wholly owned subsidiaries, 

which was not in dispute. Since the assessee has not admitted any 

expenditure, the Assessing Officer determined the expenditure component 

as per the provisions of Rule 8D. By following the decision of Mumbai 

Benches of the Tribunal in the case of Daga Global Chemicals Pvt. Ltd. v. 

ACIT in I.T.A. No. 5592/Mum/2012 dated 01.01.2015 and the judgement of 

the Delhi High Court in the case of Joint investments Pv . Ltd. v. CIT 372 ITR 

694, the Tribunal directed the Assessing Office  to restrict the disallowance 

to the extent of exempt income earned, which was followed by the ld. CIT(A) 

while directing the Assessing Officer to restrict the disallowance. This 

Tribunal is consistently following the decision of Hon’ble Delhi High Court in 

the case of Joint investments Pvt. Ltd. v. CIT (supra) to restrict the 

disallowance under section 14A r.w. Rule 8D to the extent of exempt income 

earned by the assessee, where the assessee has not admitted any 

expenses. Since the ld. CIT(A) has followed the decision of the Tribunal in 

directing the Assessing Officer to restrict the disallowance to exempt income 

earned, wherein, the decision of Hon’ble Delhi High Court in the case of 

Joint investments Pvt. Ltd. v. CIT (supra) has been referred and produced 

the observations of the Hon’ble Delhi High Court, we find no infirmity in the 

order passed by the ld. CIT(A) on this issue. Accordingly, the ground raised 

by the Revenue is dismissed for the assessment years under consideration.  
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9.  In the result, all the appeals filed by the Revenue are dismissed.  

 
Order pronounced on the 25th October, 2019 at Chennai. 

 

Sd/- Sd/- 
(RAMIT KOCHAR) 
ACCOUNTANT MEMBER 

(DUVVURU RL REDDY) 
JUDICIAL MEMBER 

 
Chennai, Dated, the 25.10.2019 
 
Vm/- 
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