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आदेश/ O R D E R 

 

 
PER S. JAYARAMAN, ACCOUNTANT MEMBER: 

 
 The assessee filed this appeal against the assessment order 

passed by the ACIT(OSD), Corporate Circle -1(2), Chennai 

U/s.143(3) r.w.s. 92CA for the assessment year 2014-15 in 

pursuance of the directions issued by the Dispute Resolution Panel 

(hereinafter ‘DRP’) in F.No.54/DRP-2/BANG/2017-18 dated 

20.09.2018.    
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2.  M/s. CMA CGM Shared Service Centre, the assessee, is a 

subsidiary  of M/s. CMA CGM SA, France (its AE) provides shared 

services to its AE.   Towards this service, the assessee company 

has received Rs. 64,81,42,222/- during the period relevant to the 

assessment year 2014-15.  In order to benchmark this transaction, 

the assessee company adopted TNMM as the most appropriate 

method.  It has shortlisted 10 comparable companies, 3 years 

weighted average cost,  working capital adjusted for the comparable 

companies is 7.78%, as against the assessee’s PLI of 12.04%.  

Accordingly, the assessee claimed that its transactions are at arm’s 

length. However, the TPO rejected certain comparable companies 

which was part of the TP documentation maintained by the 

assessee, introduced certain additional companies as comparable  

and recomputed the operative margins of the comparables at 20.5% 

for provision of ITES.  Consequently, the TPO proposed an upward 

TP adjustment of Rs.4,89,40,407/- and the AO also made a 

disallowance of Rs.51,95,729 U/s.80JJAA of the Act.  The assessee 

filed objection before the DRP which largely upheld the approach of 

the TPO. Consequently, the AO passed the order U/s.143(3) r.w.s. 
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144C & 92CA  incorporating the directions of the ld.DRP. Aggrieved 

against that order, the assessee filed this appeal. 

 

3. Though the assessee filed various grounds of appeal, the 

ld.AR argued on the issues viz the exclusion of Infosys BPO Ltd 

from the comparable list, to consider the segmental margins for 

Microland Ltd, the exclusion of Informed Technologies India Ltd, for 

the consideration of working capital adjustment margins of the 

comparable companies and on the issue of disallowance of claim 

U/s.80JJAA alone, as under. 

 

4.1 On the issue of Infosys BPO Ltd. to be excluded from the 

comparable list, the ld.AR submitted that there is significantly 

difference in turnover, Infosys turnover for  the subject assessment 

year is INR 2323 Crores as against the assessee’s  turnover of INR 

64.81 Crores, significant brand value in the market, difference in 

nature of services, varied nature of services across diversified 

industries and significant asset base i.e., Infosys BPO's fixed asset 

is INR 217 Crores as against assessee’s fixed asset of INR 16.56 

Crores and hence he pleaded that Infosys should be excluded from 

TAXPUNDIT.O
RG



 :-4-:                                             IT(TP)A No. 76/Chny/2018 

comparable list.  In support of his claim, the ld.AR relied on the 

following  judicial judgments:- 

 • BNP Paribas Global  Securities (I.T.A.No.2141/ CHNY/2017)    
 
 • M/s. Cameron Manufacturing India Pvt. Ltd. Vs DCIT, Chennai [ITA 

No.  336/Chny/2018]and invited our attention to the following 
portion:- 

“5. Ground No.2.1: M/s. Infosys BPO Limited as the comparable 
company:  
The Ld.AR submitted before us that the export turnover of M/s. 
Infosys BPO Limited is quite high which is approx  Rs.1356 crores 
while as the export turnover of the assesse company is only Rs.14.50 
crores; hence M/s. Infosys BPO Limited cannot be taken as a 
comparable company with that of the asses ee company.  We find 
merit in the submission of the Ld.AR. When there is wide gap 
between the size and turnover of the company which is not dispute, 
they cannot be taken as comparable company. Hence, we hereby 
direct the Ld.TPO to exclude M/s. Infosys BPO Limited as 
comparable company while computing the ALP in the ITes 
Segment.” 
 

   • Bombay High Court in case of Pentair Water India Pvt Ltd (ITA 
No.6/PNG/2013) and invited our attention to the following portion:-    

 
“In this case also we noted the turnover in respect of this Company is 
Rs.649.56 crores while the turnover of the Assessee company is around 
Rs.11 crores which is much more than 65 times of the Assessee’s 
turnover.  We, therefore, do not find any illegality or infirmity in the 
order of CIT(A) in excluding this Company out of the comparables. 
Accordingly, we confirm the order of the CIT(A).” 

 

4.1.1 Per contra, the ld.DR supported the orders of the lower 

authorities. 
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4.1.2 We heard the rival submissions and gone through the 

relevant material.  From the above decisions, it is clear that the 

assessee had made out a clear case in its favour and hence, the 

AO / TPO is directed to exclude M/s. Infosys BPO Limited as 

comparable company while computing the ALP for the ITeS 

Services. 

 

4.2 On the issue of Segmental margins to be considered for 

Microland Ltd., the ld.AR submitted that the nature of services of M/s 

Microland is that it engaged in ITeS and Infrastructure management. 

Infrastructure management services of Microland include cloud 

computing solutions, application management services, tool-based 

disaster recovery environment management services. So, it is 

functionally different and hence not comparable. Inviting our 

attention to the paper book page no 367, wherein the financials are 

placed particularly the Segmentation in financial statements and  

submitted that the financial statements has provided for segmental 

accounts bifurcating ITES (comparable service) and Infrastructure 

management services (non-comparable services). Therefore, it was 

pleaded that ITES segment should be considered as comparable to 

TAXPUNDIT.O
RG



 :-6-:                                             IT(TP)A No. 76/Chny/2018 

the  assessee’s business. In support of his claim, the ld.AR relied on 

the following judicial judgments:- 

 CGI Information Systems and Management Consultants Private Limited 
(IT(TP)A Nos.  586/Bang/2015 & 183/Bang/2017) 

 Infor Global Solutions India Private Limited (ITA No.520/Mum/2012) 

 M/s. Infinera India Pvt. Ltd. (IT(TP)A No.1096/Bang/2011). 
 

4.2.1 Per contra, the ld DR supported the orders of the lower 

authorities. 

 

4.2.2 We heard the rival submissions and gone through relevant 

material. We find merit in the assessee’s above submission. 

Therefore, we deem it appropriate to restore this to the AO/TPO for 

considering the ITEs segmentals alone afresh and rework the 

adjustments in accordance with law after due opportunity of being 

heard to the assessee.  

 

4.3 On the issue of inclusion of comparable companies M/s. 

Informed Technologies India Ltd., the ld.AR submitted that M/s. 

Informed Technologies India Ltd., is engaged in rendering business 

process outsourcing (BPO) services, which is functionally 

comparable to assessee’s business.  It operate under only one 

business segment of Business Process Outsourcing (BPO) so it is 
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functionally comparable. Therefore, the TPO/ DRP has erroneously 

rejected under service income less than 75% filter of the TPO – 

100% of revenue from BPO services, which can be clearly 

evidenced  form  the financial statements. Further, it was submitted 

that  the TPO has erroneously considered “other non-operating 

income”, while applying service income filter, therefore , M/s 

Informed Technologies India Ltd., should be included in the 

comparable set. The ld.AR also relied on the decision of the 

Hyderabad Bench of this Tribunal in the case of M/s. TNS India Pvt. 

Ltd., in ITA No.1875/Hyd/2012 dated 17.04.2015.  The relevant 

portion of the order is extracted below: 

17. Informed Technologies Ltd.: Ld  AR submitted, the only reason for 
which the TPO considered this company as uncomparable is because the 
revenue earned by the company is only 66.45% thereby it fails more 
than 75% ITES revenue filter applied by TPO. Ld. AR submitted, the TPO 
has arrived at the BPO ITES service revenue at 66.45% by treating the 
rental income as operational revenue. However, the entire export 
revenue of this company is earned from BPO services only, hence, the 
rental income cannot be considered as part of operational revenue. He 
further submitted, TPO has also selected companies whose exports sales 
are more than 25% of the revenue. Thus, as the revenue earned by this 
company from export is more than 25% it cannot be excluded as a 
comparable. To substantiate his claim, ld. AR referred to the financials of 
the company as submitted at page 470-475 of the paper book.  
 
17.1 Ld. DR, however, supported the reasoning of TPO.  
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17.2 We have considered the submissions of the parties and perused the 
materials on record. It is very much evident from the order of TPO that 
he has rejected this company solely for the reason that revenue from 
BPO services is less than 75% of the total operational income. However, 
we find merit in the contention of ld. AR that entire export revenue of 
this company is earned from BPO services alone. Hence, rental income 
cannot be treated as part of operational income. Further, there is also 
substance in the submissions of ld. AR that the company satisfies more 
than 25% revenue earned from export filter applied by TPO. As neither 
TPO nor DRP have examined the aforesaid aspects while rejecting the 
aforesaid company as comparable, we think it appropriate to restore the 
issue of comparability of this company to AO/TPO for considering afresh 
after due opportunity of being heard to assessee. We make it clear, if on 
examining the information available on record TPO finds that this 
company satisfies all the filters applied by him, then, he may consider 
this company as a comparable. 

 

4.3.1 Per contra, the ld DR supported the orders of the lower 

authorities. 

 

4.3.2 We heard the rival submissions and gone through relevant 

material. We find merit in the  assessee’s  above submission. 

Following  the above decision, we deem it appropriate to restore  the 

issue of comparability of this company to the AO/TPO for 

considering afresh after due opportunity of being heard to assessee,  

on the same  lines, supra.  
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4.4 On the issue of working capital adjustment, the ld.AR 

submitted that  Rule 10B(2)(d) and Rule 10B(3) of the Rules provide 

that if the comparability gets materially affected due to differences in 

cost of capital, the same needs to be adjusted for undertaking 

reliable arm’s length analysis. Difference in working days between 

the assessee and the comparable companies are submitted as 

under:- 

Particulars      WC days 

Comparable companies (Average)  58.46 

CCSSC       26.84 

It was submitted that the above differences would naturally have an 

impact in the profitability and operating margins, thereby warranting 

for an economic adjustment. Working capital adjustments are to be 

undertaken in accordance with the OECD principles. In support of 

his claim, the ld.AR relied on the decision of the co-ordinate Bench 

of this Tribunal in  the case of M/s. Foxteq Services India Pvt. Ltd., 

in ITA No.174/Mds/2016 dated 01.09.2016.  The relevant portion of 

the order is extracted below: 

7. We have considered the rival submissions on either side and 
perused the relevant material available on record. The assessee 
objected to the adjustment made by the Transfer Pricing Officer. With 
regard to working capital adjustment, the assessee claims that the 
difference in working capital between the assessee and the 
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comparable companies would materially affect the profit determined. 
Therefore, certain adjustment needs to be made to bring them on 
equal footing. The assessee also brought to the notice of the DRP that 
the working capital adjustment, which was to ensure the profit 
derived by the comparable companies, can be compared with the 
profit of the assessee. This Tribunal is of the considered opinion that 
the capital employed on the assessee, including working capital, is 
one of the relevant factors for the purpose of determining the arm’s 
length price. Therefore, the capital employed by the assessee, 
including the working capital, and that of comparable companies 
needs to be taken into consideration. Without comparing the working 
capital employed by the comparable companies and that of the 
assessee, this Tribunal is of the considered opinion that there cannot 
be any transfer pricing adjustment. 

 

4.4.1 Per contra, the ld.DR supported the orders of the lower 

authorities. 

 

4.4.2 We heard the rival submissions and gone through relevant 

material. We find merit in the assessee’s above submission. 

Following the above decision, we are of the considered opinion that 

the capital employed on the assessee, including working capital, is 

one of the relevant factors for the purpose of determining the arm’s 

length price. Therefore, the capital employed by the assessee, 

including the working capital, and that of comparable companies 

needs to be taken into consideration. Without comparing the working 

capital employed by the comparable companies and that of the 
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assessee, this Tribunal is of the considered opinion that there 

cannot be any transfer pricing adjustment. Therefore, we  restore  

this issue to the AO/TPO for considering it afresh after due 

opportunity of being heard to assessee,  on the same  lines, supra.  

 

4.5 On the issue of disallowance of claim U/s.80JJAA, the ld.AR 

submitted that the assessee is engaged in export documentation 

services, e-commerce and data management services, web-based 

support services and software services wherein the raw data 

received are converted into a distinct processed data. Section 

80JJAA is applicable to an industrial undertaking engaged in the 

manufacture or production of article or thing. The term ‘production’ is 

a wider than the term ‘manufacture’ as held by the Supreme Court in 

the case of CIT v Sesa Goa Ltd [2004] (271 ITR 331) and CIT v N.C. 

Budharaja & Co. [1993] (204 ITR 412).  The ld.AR also submitted 

that this issue is pending before the ld. CIT(A)  for his decision in the 

earlier year.   

 

4.5.1 We heard the rival submissions. Since, this issue is pending 

before the ld.CIT(A) for his decision in the earlier year, we deem it  
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fit to remit this issue back to the AO to decide the issue in 

accordance with the decision of the ld.CIT(A).  

 

5. Since the assessee has not argued on all other grounds of 

appeal from its grounds of appeal, they are treated as dismissed. 

 

6. In the result, the assessee’s appeal is treated as partly 

allowed for statistical purposes. 

 

 

Order pronounced in the court on 25th October, 2019 at Chennai. 

  
  Sd/- Sd/- 

 
चे ई/Chennai, 

िदनांक/Dated 25th October, 2019 
 

RSR 

आदेश की ितिलिप अ ेिषत/Copy to:   

1. अपीलाथ /Appellant          2. यथ /Respondent               3. आयकर आयु त (अपील)/CIT(A)   

4.   आयकर आयु त/CIT         5. वभागीय त न ध/DR            6. गाड फाईल/GF 

(धु ु  आर एल रेड़्डी) 
(Duvvuru R.L Reddy) 

  ाियक सद /Judicia  Member 

( एस जयरामन ) 
(S. Jayaraman) 

लेखा सद  /Accountant Member 
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