
IN THE INCOME TAX APPELLATE TRIBUNAL  

“B” BENCH : BANGALORE 

 

BEFORE SHRI ARUN KUMAR GARODIA, ACCOUNTANT MEMBER AND 

SHRI PAVAN KUMAR GADALE, JUDICIAL MEMBER 

 

 
IT(SS)A No. 39/Bang/2008 

Block Assessment Period: 1989-90 to 1999-2000 
 

M/s. BPL Limited,  
BPL Towers,  
No. 13, Kasturba Road,  
Bangalore – 560 001. 
PAN: AAACB 9461B 

Vs. 

The Deputy Commissioner 
of Income Tax,  
Central Circle – II,  
Bangalore. 

APPELLANT  RESPONDENT 
 

&  

IT(SS)A No. 42/Bang/2008 
Block Assessment Period: 1989-90 to 1999-2000 

 

The Deputy 
Commissioner of 
Income Tax,  
Circle – 11 (2),  
Bangalore. 

Vs. 

M/s. BPL Limited,  
BPL Towers,  
No. 13, Kasturba 
Road,  
Bangalore – 560 001. 
PAN: AAACB 9461B 

APPELLANT  RESPONDENT 
Assessee by : Shri S. Parthasarthi, Advocate 
Revenue by  : Shri K.V. Arvind, Standing Counsel for Dept. 
Date of hearing : 29.07.2019 
Date of Pronouncement : 25.10.2019 

 

O R D E R 

Per Shri A.K. Garodia, Accountant Member 

These are cross appeals filed by the assessee and revenue and these are 

directed against the order of ld. CIT(A)-V, Bangalore dated 28.03.2008 for the 

Block Assessment period from 1989-90 to 1999-2000 till the date of search.   

2. The grounds raised by the revenue in its appeal are as under.   

“1. The order of the CIT(A) in so far as it is prejudicial to the Revenue, 
is opposed to law and circumstances of the case. 
 
2. The learned CIT(A) was not justified in deleting the additions of 
Rs.45,05,821/-and Rs.35,92,358/- made by the Assessing Officer by 
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disallowing the excess depreciation claimed, in the facts and 
circumstances of the case. 
 
3. The CIT(A) erred in deleting the above mentioned additions without 
appreciating the facts stated in detail in the relevant assessment order 
and the Departmental Valuation Officer's report and without 
appreciating the provisions of section 158BB and the provisions of 
section 158B(b), as amended by the Finance Act, 2002, with 
retrospective effect from 1.7.1995. 
 
4. The CIT(A) failed to take into consideration the ratio of the decision 
of the Hon'ble Rajasthan High Court in the case of CIT Vs. Ajay Kumar 
Sharma reported in 259 ITR 240. 
 
5. The CIT(A) was not justified in deleting the addition of Rs.6,34,480/- 
made by the Assessing Officer by restricting the depreciation claimed 
on the commercial vehicles to 50%, on the ground that the vehic es were 
put to use for a period of less than 180 days.  
 
6. The CIT(A) erred in allowing relief on the ground of beneficial 
ownership of the vehicles, without appreciating that apart from 
ownership, the period for which the vehicles were put to use was 
relevant and it was clear from the Assessment Order that the 
commercial vehicles were registered after 30.9.1994 and put to use for 
a period of less than 180 days. 
 
7. For these and such other grounds that may be urged at the time of 
hearing, it is humbly prayed that the order of the CIT(A) be set aside 
and that of the A.0 restored. 
 
8. The appellant c aves leave to add, to alter, to amend or to delete any 
of the grounds that may be urged at the time of hearing of the appeal.” 

3. Similarly, the grounds raised by the assessee are as under.   

“1. In law and on the facts and circumstances of the case, the order of 
the learned CIT(A) to the extent the disallowances as made by the AO 
are sustained, is bad and ought to be set aside. 
 
2. Without prejudice, the learned CIT(A) ought to have appreciated that 
the assessment as framed is bad in law and therefore liable to be set 
aside. 
 
3. The learned CIT(A) ought to have appreciated that the lease 
transaction itself having been held to be sham by the AO, no further 
enhancement was possible of the lease amount much less any interest 
related thereto. 
 
4. The learned CIT(A) ought to have appreciated that the Act provides 
limitation to frame an assessment order and therefore, what is not 
assessed within the time limit as provided under the statute cannot be 
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sought to be assessed under the guise of enhancement and brought to 
tax in an appellate proceedings which only makes the provision in the 
statute redundant. 
 
5. In law and on facts and circumstances of the case, the learned CIT(A) 
ought not to have disallowed the business loss amounting to 
Rs.1,81,25,000/- as claimed by the Appellant as the same was incidental 
to and during the course of business of the Appellant.   
 
6. The learned CIT(A) ought to have appreciated that the proposal as 
forwarded by the Addl.CIT did not constitute any sanction to assess 
anything that could not be done within the time limitation as laid down 
under the Act and moreover, it is not provided in the Act that the CIT(A) 
should heed to the proposals of any officer other than the AO, and 
therefore enhancement as done was illegal, without sanction of law, 
thus suffers from legal infirmity.  
 
7. Without prejudice, the learned CIT(A) ought to have appreciated that 
the agreement itself provided for adjustment as against the actual 
payment, and even the adjustment was an outgo in the hands of the 
Appellant, therefore, no enhancement was required to be made. 
 
8. For these and such other grounds that are urged at the time of 
hearing, the Appellant prays that the appeal may be allowed by deleting 
the disallowances as confirmed by the CIT(A).” 

4. The relevant brief facts as noted by the AO in the assessment order are that 

a search was conducted in the assessee’s premises on 27.08.1998 

simultaneously at Palakkad and Bangalore.  The search at Palakkad was 

finally concluded on the same day i.e. on 27.08.1998 but the search at 

Bangalore was temporarily concluded on the said date and was resumed 

subsequently and the last panchnama was drawn on 08.10.1998.  In para 1.4 

of the assessment order, it is noted by the AO that during post-search 

proceedings, the assessee company filed a declaration u/s. 132(4) of the IT 

Act dated 24.09.1998 before the Addl. Director of Income-tax (Inv.), Unit-I, 

Bangalore.  The gist of said declaration is reproduced by the AO in para 1.4 

of the assessment order as per which, it is stated that with an intention to buy 

peace and avoid litigation, the assessee declared the sum of Rs. 725 Lakhs 

being the claim of depreciation made for the Assessment Year 1995-96 as 

income liable to be computed under the provisions of Chapter -XIV B of the 

IT Act.  In the same para, it is also noted that this is also submitted by 

assessee in the said declaration that department is requested to allow all 

eligible deductions such as loss arising on account of transaction, on 
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cheating, etc. as are allowable under the IT Act.  This was also requested that 

from such declared income, the lease rentals and lease management fee 

accounted as income for the Assessment Year 1995-96 till the date of search 

should also be reduced.  In para no. 1.5 of the assessment order, it is noted 

by the AO that the assessee was issued a notice u/s. 158BC for the Block 

Assessment period 1989-90 to 1999-2000 asking the assessee to file return 

of income in Form No. 2B within 30 days of the receipt of the notice.  The said 

notice was served on the assessee on 19.05.1999.  The assessee filed block 

return on 18.06.1999 declaring total undisclosed income of Rs. 3,85,12,906/-

.  This is also noted by the AO that the assessee company even paid the self-

assessment tax u/s. 140A of Rs. 2,31,07,744/-.  In para no. 1.6 of the 

assessment order, the AO has reproduced the working of the assessee for 

computing this undisclosed income of Rs. 3,85,12,906/- and as per the same, 

the assessee has considered Rs. 725 Lakhs as undisclosed income 

representing reversal of depreciation claimed and from this, the assessee has 

reduced an amount of Rs. 1,44,12,094/- being lease rental already offered for 

tax during the block period, Rs. 14 50 Lakhs being Lease Management Fee 

received and Rs. 181.25 Lakhs on account of Loss on transaction.  As per 

the assessment order, the AO did not allow the claim of the assessee about 

Loss on transaction of Rs. 181.25 Lakhs.  The AO also made some other 

additions being Rs. 35,92,358/- on account of alleged excess claim of 

depreciation in the case of sale and lease transactions with Manali 

Petrochemicals Ltd. and also made disallowance of Rs. 45,05,821/- being 

alleged excess claim of deduction by using fraudulent means where asset is 

put to use for less than 180 days.  One more addition was made by the AO 

of Rs. 6,34,480/- on account of alleged excess claim of depreciation on the 

vehicles leased to M/s. Shriram Investments Ltd., Chennai which are actually 

put to use for less than 180 days.  The assessee carried the matter in appeal 

before ld. CIT(A). He did not grant any relief in respect of addition of Rs. 

181.25 Lakhs but other disallowances / additions were deleted by ld. CIT(A).  

Now the revenue is in appeal for the relief allowed by the ld. CIT(A) and the 

assessee is in appeal for the disallowance confirmed by ld. CIT(A) of Rs. 

181.25 Lakhs.   
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5. The assessee has also raised some additional grounds which are as under.   

“1. The learned Commissioner of Income-tax (Appeals) ought to have 
held that the block assessment as made was void- ab- initio in that there 
was no undisclosed income as contemplated u/s.158B(b) of the Income-
tax Act, 1961. 
 
2. On the facts the learned Commissioner (A) ought to have appreciated 
that the proceedings u/s.132(1) of the Act was unwarranted in the case 
of the appellant and consequently the search and seizure was illegal 
and without jurisdiction and accordingly the block assessment order as 
made is required to be cancelled. 
 
3. The learned Commissioner (A) ought to have appreciated that the 
validity of search and seizure action was challengeable in appeal as 
held by the Rajasthan High Court and consequently the Commissioner 
(A) ought to have appreciated that the block asses ment as made was 
unlawful and he ought to have cancelled the same  
 
4. For these and other grounds that may be urged at the time of hearing 
of the appeal the appellant prays that the appeal may be allowed.” 

 
6. The ld. AR of assessee has filed the written submissions which are 

reproduced hereinbelow. 

“In furtherance to the submissions made at the time of hearing of the 
cases on 29th July 2019, in reply to the Revenue's contentions, we 
submit as under -  
 
1. First in response to the submissions of the Appellant/Respondent the 
Revenue's counsel submitted that the judgment of the jurisdictional 
High Court in the case of CIT vs. Manisha A Sadhwani - ITA No.414 of 
2007 DD on 25.11.2013 is not to be considered in the light of the 
amendment to Sec.158B(b) of the Act, a copy of the judgment is 
enclosed. In this regard we wish to submit that the amendment is not 
applicable to the case in question. In the case of the assessee, the return 
of income for the assessment year 1995-96 was filed and the scrutiny 
assessment stood completed on 19.3.1998. In the return of income filed 
by the assessee all the details with regard to the transactions of the 
assessee had been disclosed and in the scrutiny assessment the 
assessing authority having perused the details concluded the 
assessment with the total income of Rs.31,87,60,160/-. The assessment 
order has already been enclosed in the paper book at pages 84-91. 
However, the search u/s.132 of the Act was only on 27th August 1998 
much later than the conclusion of the scrutiny assessment for the 
relevant assessment year. Accordingly, it is submitted that the amended 
provision has no application since all the claims and allowances made 
in the return of income has been duly considered and assessment stood 
concluded much anterior to the search. Thus, as on the date of the 
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search it cannot be said that the revenue has found afresh on account 
of search that the deduction claimed was found to be false for the first 
time. Thus, the judgment referred to supra would squarely apply and 
the amendment cannot be pressed into service by the Revenue. 
 
2. In the Revenue's appeal, the revenue has contested the deletion of 
disallowance on account of depreciation in respect of the following 
cases:-  
1. Depreciation on account of leasing of the boiler - Manali 
Petrochemical Ltd (for short 'Manali') 
 
While submitting the disallowance of business loss claimed by the 
appellant in the case of transactions with ETK by way of lease the 
revenue's counsel referred to the observations of the assessing authority 
in the assessment order to suggest that the leasing was not the real 
business of the assessee. However, the very statement of the assessing 
authority is proved to be wrong by the fact that the assessee has leased 
not only the machinery to ETK but it had also leased machinery to 
Manali and also vehicle to M/s.Sriram Investments Ltd., Chennai, on 
which the claim of depreciation had been rest icted. Thus, the leasing 
was not a unique event in respect of ETK and in the regular course of 
business. The assessee had purchased machinery or products and 
leased to various companies. The factum of leasing in the other cases 
have been accepted, though the quantum was restricted. Here again all 
the transactions were reflected in the profit and loss, balance sheet 
annexed along with the return of income filed for the assessment year 
1995-96 on which the assessment stood concluded much anterior to the 
date of search. Thus, in the light of the judgment referred to supra, the 
disallowance as made in the block assessment was uncalled for has 
rightly been held by the Commissioner (A) and no interference is called 
for. 
 
3. The genuineness of the lease transactions were not doubted in the 
case of Manali and Sriram Investment. In the case of ETK also the lease 
transaction has been established with documents to support. The 
assessee in the declaration u/s.132(4) has withdrawn the claim of 
depreciation only to buy peace on account of the alleged statement 
given by the lessee to avoid protracted litigation, which would not mean 
the transaction was false and the claim of business loss was bogus. 
Undoubtedly the assessee had paid the entire sale consideration of 
Rs.7.25 crores towards the cost of purchase which was leased. The 
assessee has also received the deposit of 5.43 cr by way of refundable 
deposit which carried the interest at the rate of 14% from the lease. The 
receipt of deposit is duly reflected and on the deposit the interest had 
been provided for and TDS on interest had been deducted and paid to 
the Government Account. All these facts are not under dispute. Though 
the interest actually was not paid to the lessee it accrued in the relevant 
assessment years falling in the block period. As stated earlier the 
withdrawal of depreciation was only to buy peace and the transaction 
in entirety had not been withdrawn though a declaration and it was also 
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not conceded as bogus. In the circumstances, the claim of business loss 
cannot be held to be bogus and same has rightly been claimed and was 
required to be allowed. Since the transaction is genuine otherwise, the 
interest provision made was required to be allowed as a part of business 
deduction as rightly claimed by the assessee which was allowed in the 
original assessment. However, the disallowance was made in respect of 
the same by way of enhancement in the appellate proceedings which. is 
uncalled for. As stated earlier the business transaction as above was 
not declared as bogus by the assessee, the transaction is supported by 
the lease agreement and interest is obligated to be paid by the assessee 
to the lessee. Accordingly, the same had rightly been provided in the 
accounts and the deduction was claimed accordingly. The assessing 
authority had rightly allowed in the original assessment and 
enhancement proposed was only an afterthought and the 
Commissioner(A) should not have allowed the proposal as made by the 
assessing authority. Thus, the impugned addition in this regard is 
accordingly liable to be deleted. 
 
4. In the case of the disallowance of depreciation with regard to the 
boiler leased to Manali, the cost of the boiler is what actually paid by 
the assessee while purchasing on which rightly the depreciation had 
been claimed. The assessee has also supported the cost with the 
valuation report. The assessing authority. prima facie did not challenge 
the genuineness of the lease. He had only disallowed the cost difference 
between the actual cost paid by the assessee and the cost as determined 
by the Departmental Valuer and further he disallowed the alleged 
excess claim of depreciation for not owning and using the machinery 
for more than 180 days in the relevant year. In this regard, it is an 
undisputed fact that the machinery under use by the Manali since they 
were already nstalled in the Manali while the same was purchased by 
the assessee through the finance provided by ITC Classic Finance Ltd. 
The bill for purchase which is described as other Delivery Challan cum 
Invoice ((Page 122 of the paper book- II) is enclosed which would 
clearly show the date of purchase was 20.9.1994 which was beyond 180 
days as on that date the assessee came to own the machinery and it was 
already put to use by the lessee. The mere fact that the payments 
required to be made to ITC by the assessee was beyond time. It cannot 
be surmised that the machinery was owned by the assessee only in 
December 1994. The cost paid is also available in the bill which has 
been absolutely paid by the assessee. In the circumstances, the 
Commissioner (A) even on merits had rightly deleted the addition 
towards the difference in the cost of purchase and also for the user. of 
machinery for more than 180 days. In this regard reliance is placed on 
the following judgments. 
 
1. CIT vs Dilip Singh Sardarsingh Bagga 201 ITR 995 Bom 
 
Also the judgment of the Karnataka High Court in the case of CIT vs. 
R.P.G.Telecom Ltd., - ITA No.240/2001 DD on 24th October 2007. 
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The above judgments are enclosed. 
5. In respect of vehicle leased to Sriram Investment, Chennai, under 
similar circumstances and for the reasons stated hereinabove the 
disallowance of depreciation has rightly been deleted by the 
Commissioner (A). 
 
Accordingly, it is prayed that the departmental appeal may kindly be 
dismissed.” 

7. This was one of the submission of ld. AR of assessee that the additions made 

by the AO in the assessment order cannot be considered as undisclosed 

income because these claims / depreciation were already made in the return 

of income filed by the assessee prior to the date of search and simultaneously 

the assessment was also completed on 19.03.1998 although the search took 

place on 27.08.1998 which is much later than the finalization of scrutiny 

assessment.  Hence this cannot be considered as undisclosed income.  He 

submitted that since the depreciation claim was allowed in the original 

assessment completed u/s. 143(3) of the IT Act, the same cannot be 

considered as undisclosed income in the block assessment.  Reliance was 

placed on the judgment of Hon'ble Karnataka High Court rendered in the case 

of CIT Vs. Mrs. Manisha A. Sadhwani in ITA No. 414 of 2007 dated 

25.11.2013, copy submitted along with the written submissions.  Reliance 

was also placed on the judgment of Hon’ble Bombay High Court rendered in 

the case of CIT Vs. D lip Singh Sardarsingh Bagga as reported in (1993) 201 

ITR 0995.  Reliance was also placed on the judgment of Hon'ble Karnataka 

High Court rendered in the case of CIT Vs. M/s. RPG Telecom Ltd. in ITA No. 

240/2001 dated 24.10.2007, copy submitted.   

8. As against this, the ld. DR of revenue supported the assessment order.  Our 

attention was drawn to para nos. 2.6, 2.8 and 2.15 of the assessment order.  

He also submitted that as per the provisions of section 158B(b), the term 

undisclosed income is defined and this includes any expense, deduction or 

allowance claimed under this Act which is found to be false.  He submitted 

that the assessee’s case falls within the definition of undisclosed income as 

per this clause of section 158B.  Regarding the issue on merit, he supported 

the order of CIT (A) and submitted that para nos. 8.1 to 8.7 of the order of ld. 

CIT(A) are relevant in this regard and he supported the finding of ld. CIT(A) 

in these paras.   
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9. In the rejoinder, it was submitted by ld. AR of assessee that leasing is part of 

assessee’s business.  He also submitted that declaration u/s. 132(4) was only 

with the intention to buy peace and therefore, it cannot be said that assessee 

has accepted that the claim of depreciation was bogus.   

10. At this juncture, the bench observed that as per the judgment of the Hon’ble 

Apex Court rendered in the case of CIT Vs. Sun Engineering Works P. Ltd. 

as reported in 198 ITR 297, it was held by the Hon’ble Apex Court that in the 

reassessment proceedings, the assessee cannot make a new claim but it 

would be open to an assessee to put forward claims for deduction of any 

expenditure in respect of that income or the non-taxability of the items at all.  

The bench observed that although this judgment of the Hon’ble Apex Court 

is in the context of reassessment proceedings but the finding of Hon’ble Apex 

Court seems to be equally applicable in case of search assessment as in the 

present case also and therefore, if the assessee can establish that the claim 

now being made by the assessee in respect of loss on sale and lease 

transaction is relatable to the income sought to be taxed now because of 

search. The bench invited the arguments of both sides in this regard. In reply, 

it was submitted by ld. DR of revenue that this judgment is in respect of 

reassessment proceedings and therefore, not applicable in the present case.   

11. We have considered the rival submissions.  We first take up the appeal of the 

assessee.  We find that although some other issues are also raised by 

assessee in this appeal in addition to merit of the disallowance of business 

loss amounting to Rs. 181.25 Lakhs, it was submitted by ld. AR of assessee 

in course of hearing before us that this issue on merit may only be decided  

We feel it proper to first decide about this argument of ld. AR of assessee that 

there is no undisclosed income in the present case on account of depreciation 

because the depreciation was claimed by the assessee in the return of 

income and scrutiny assessment was also completed before the date of 

search.  In support of his contention, reliance was placed by him on the 

judgment of Hon'ble Karnataka High Court rendered in the case of CIT Vs. 

Mrs. Manisha A. Sadhwani (supra) and two more judgments.  In this regard, 

we would first like to note that the term undisclosed income is defined in 

section 158B(b) and as per the same, there is some retrospective 
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amendment by the Finance Act, 2002 with retrospective effect from 

01.07.1995 which provided that undisclosed income includes any expense, 

deduction or allowance claimed under this Act which is found to be false.  In 

the present case, the assessee has admitted in the statement u/s. 132(4) of 

the IT Act that the depreciation claimed by the assessee is false and 

therefore, in our considered opinion, this forms part of undisclosed income as 

per this amended section of 158B(b).  Regarding the judgment of Hon'ble 

Karnataka High Court rendered in the case of CIT Vs. Mrs. Manisha A. 

Sadhwani (supra), we find that in this case, the issue in dispute was regarding 

gift claimed to have been received by the assessee and not regarding any 

claim for expense, deduction or allowance as in the present case and hence, 

in our considered opinion, this judgment of Hon'ble Karnataka High Court is 

not applicable in the facts of present case because there is retrospective 

amendment in the provisions of section 158 B(b) as discussed above.   

12. Reliance was also placed on the judgment of Hon’ble Bombay High Court 

rendered in the case of CIT Vs. Dilip Singh Sardarsingh Bagga (supra).  In 

this case, the issue in dispute was regarding allowability of depreciation on 

the basis of beneficial ownership although the vehicles were registered in the 

name of another person but beneficially owned by the assessee and transfer 

was not affected under the Motor Vehicles Act.  This judgment is relevant in 

respect of the issue raised by the revenue in its appeal as per ground nos. 5 

and 6 in the appeal of the revenue but this judgment is not relevant for the 

issues raised by the assessee in its appeal.   

 
13. Reliance was also placed on the judgment of Hon'ble Karnataka High Court 

rendered in the case of CIT Vs. R.P.G. Telecom Ltd. (supra).  In this case, 

only two substantial question of law were considered and decided by the 

Hon'ble Karnataka High Court as noted on page nos. 7 and 8 of this judgment.  

As per these substantial questions of law, the issue in dispute was this as to 

whether the AO was right in determining the value of the Sealer Oven 

purchased by the assessee at a cost of Rs. 75.04 Lakhs when the assessee 

has paid total consideration of Rs. 210 Lakhs to M/s. Telco and the second 

question was this as to whether the assessee can claim 100% depreciation 

when the Sealer Oven has been leased out by him to M/s. Telco.  Hence it is 
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seen that this judgment is also not relevant for the purpose of deciding the 

appeal of the assessee.  Hence, we hold that this claim of the ld. AR of 

assessee is not allowable that in the facts of the present case, undisclosed 

income cannot be assessed in the block assessment.  Now, we proceed to 

decide the issue on merit i.e. disallowance of business loss amounting to                  

Rs. 181.25 Lakhs. 

 

14. We find that this issue was decided by CIT (A) as per Para 6.19 on page 21 

of his order and for ready reference, this para is reproduced hereinbelow: - 

“6.19 Regarding the loss claimed by the appellant amounting to 
Rs.1,81,25,000, I have gone through the records of the case carefully 
and also heard the appellant on several occasions. I am of the opinion 
that there is no provision in Chapter XIV-B of the Act for adjustment of 
losses. There is no materials on record or from seized material to show 
that the appellant has actually incurred loss in the said transaction. 
This adjustment is done by the appellant at the t me of filing the block 
returns. The Assessing Officer has examined the seized material 
ABPL(F) 15,i.e. the lease agreement and also proved beyond doubt that 
the said agreement was bogus and the appellant deposited Rs.7.25 
crores and got back Rs.5,43,75,000 on the same day as apparent from 
the bank account of the appellant in Citibank maintained in Chennai. 
The difference of R.1,81,25,000 (Rs 7,25,00,000-5,43,75,0000) was 
disallowed and the claim of loss not considered. The claim made by the 
appellant is not justified. The disallowance made by the A.O. is as per 
law and no interfe ence is necessary. Therefore, the disallowance is 
hereby, confirmed.” 

 

13. We find that the basis of the order of CIT (A) on this issue is this that there 

is no provision in Chapter XIV – B of the Act for adjustment of losses. Now we 

reproduce the provisions of section 158BB (1) which is part of Chapter XIV – B of 

the Act. This reads as under:- 

“Computation of undisclosed income of the block period. 

158BB. (1) The undisclosed income of the block period shall be the aggregate of the total 
income of the previous years falling within the block period computed, in accordance with 
the provisions of this Act, on the basis of evidence found as a result of search or requisition 
of books of account or other documents and such other materials or information as are 
available with the Assessing Officer and relatable to such evidence, as reduced by the 
aggregate of the total income, or as the case may be, as increased by the aggregate of the 
losses of such previous years, determined,— 

(a)  where assessments under section 143 or section 144 or section 147 have been 
concluded prior to the date of commencement of the search or the date of requisition, 
on the basis of such assessments; 
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(b)  where returns of income have been filed under section 139 or in response to a notice 

issued under sub-section (1) of section 142 or section 148 but assessments have not 
been made till the date of search or requisition, on the basis of the income disclosed 
in such returns; 

(c)  where the due date for filing a return of income has expired, but no return of income 
has been filed,— 

(A)  on the basis of entries as recorded in the books of account and other documents 
maintained in the normal course on or before the date of the search or 
requisition where such entries result in computation of loss for any previous 
year falling in the block period; or 

(B)  on the basis of entries as recorded in the books of account and other documents 
maintained in the normal course on or before the date of the search or 
requisition where such income does not exceed the maximum amount not 
chargeable to tax for any previous year falling in the block period; 

(ca) where the due date for filing a return of income has expired, but no return of income 
has been filed, as nil, in cases not falling under clause (c); 

(d)  where the previous year has not ended or the date of filing the return of income under 
sub-section (1) of section 139 has not expired, on the basis of entries relating to such 
income or transactions as recorded in the books of account and other documents 
maintained in the normal course on or before the date of the search or requisition 
relating to such previous years; 

(e)  where any order of settlement has been made under sub-section (4) of section 245D, 
on the basis of such order; 

(f)  where an assessment of undisclosed income had been made earlier under clause (c) 
of section 158BC, on the basis of such assessment. 

Explanation.—For the purposes of determination of undisclosed income,— 

(a)  the total income or loss of each previous year shall, for the purpose of aggregation, 
be taken as the total income or loss computed in accordance with the provisions of 
this Act without giving effect to set off of brought forward losses under Chapter VI or 
unabsorbed depreciation under sub-section (2) of section 32: 

Provided that in computing deductions under Chapter VI-A for the purposes of the 
said aggregation, effect shall be given to set off of brought forward losses under 
Chapter VI or unabsorbed depreciation under sub-section (2) of section 32; 

(b) of a firm, returned income and total income assessed for each of the previous years 
falling within the block period shall be the income determined before allowing 
deduction of salary, interest, commission, bonus or remuneration by whatever name 
called to any partner not being a working partner : 

Provided that undisclosed income of the firm so determined shall not be chargeable 
to tax in the hands of the partners, whether on allocation or on account of 
enhancement; 

(c)  assessment under section 143 includes determination of income under sub-section (1) 
or sub-section (1B) of section 143.” 

  

14. As per the provisions of section 158 BB (1) as reproduced above, total 

income is to be computed as per the provisions of the Act and from that adjustment 
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is to be made on account of income/loss as per concluded assessment if any. 

Hence, for computing undisclosed income also, computation is required to be 

made as per the Act. Now the question is as to whether this claim of the assessee 

about loss of Rs. 181.25 Lakhs is allowable as per the Act or not. The claim is this 

that advances were given in normal course of leasing business and if such advance 

is not recoverable, it is a business loss. Admittedly, this claim was not made prior 

to search and hence, the question is whether this claim can be made after search. 

On this aspect, the judgment of Hon’ble apex court rendered in the case of CIT Vs. 

Sun Engineering Works P. Ltd.  (Supra) comes to the rescue of the assessee. We 

have already noted that although this judgment is in respect of reassessment 

proceedings but in our considered opinion, the finding of Hon’ble Apex Court 

seems to be equally applicable in case of search assessment as in the present 

case also. Relevant para is para 27 which is as under:- 

“27. As a result of the aforesaid discussion, we find that, in proceedings 

under s. 147 of the Act, the ITO may bring to charge items of income which 

had escaped assessment other than or in additional to that item or times 

which have led to the issuance of the notice under s. 148 and where 

reassessment is made under s. 147 in espect of income which has escaped 

tax, the ITO's jurisdiction is confined to only such income which has escaped 

tax or has been underassessed and does not extend to revising, reopening or 

reconsidering the whole a sessment or permitting the assessee the reagitate 

questions which had been decided in the original assessment proceedings. It 

is only the underassessment which is set aside and not the entire assessment 

when reassessment proceedings are initiated. The ITO cannot make an order 

of reassessment inconsistent with the original order of assessment in respect 

of matters which are not the subject matter of proceedings under s. 147. An 

assessee cannot resist validly initiated reassessment proceedings under this 

section merely by showing that other income which had been assessed 

originally was at too high a figure except in cases under s. 152(2). The words 

"such income" in s. 147 clearly refer to the income which is chargeable to tax 

but has "escaped assessment" and the ITO's jurisdiction under the section is 

confined only to such income which has escaped assessment. It does not 

extend to reconsidering generally the concluded earlier assessment. Claims 

which have been disallowed in the original assessment proceeding cannot be 

permitted to be reagitated on the assessment being reopened for bringing to 

tax certain income which had escaped assessment because the controversy 
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on reassessment is confined to matters which are relevant only in respect of 

the income which had not been brought to tax during the course of the 

original assessment. A matter not agitated in the concluded original 

assessment proceedings also cannot be permitted to be agitated in the 

reassessment proceedings unless relatable to the times sought to be taxed as 

"escaped income". Indeed, in the reassessment proceedings for bringing to 

tax items which had escaped assessment, it would be open to an assessee to 

put forward claims for deduction of any expenditure in respect of that income 

or the non-taxability of the items at all. Keeping in view the object and 

purpose of the proceedings under s. 147 of the Act which are for the benefit 

of the Revenue and not an assessee, an assessee cannot be permitted to 

convert the reassessment proceedings as his appeal or revision, in disguise, 

and seek relief in respect of items earlier rejected or claim relief in respect of 

items not claimed in the original assessment proceedings  unless relatable to 

"escaped income", and reagitate the concluded matters. Even in cases where 

the claims of the assessee during the course of reassessment proceedings 

relating on the escaped assessment are accepted, still the allowance of such 

claims has to be limited to the extent to which they reduce the income to that 

originally assessed. The income for purposes of "reassessment" cannot be 

reduced beyond the income originally assessed.” 

 

15. In view of this judgment  in reassessment, an assessee can put forward 

claims for deduction of any expenditure in respect of that income or the non-

taxability of the items at all which is sought to be taxed in reassessment but such 

deduction has to be restricted to ensure that the assessed income is not reduced 

to an amount below the income originally assessed and the assessee cannot get 

a benefit on reassessment. In our considered opinion, the business loss incurred 

by the assessee in connection with undisclosed income should be allowed but 

maximum to the extent of such undisclosed income. In the present case, 

undisclosed income is extra depreciation of Rs. 725 Lakhs and the claim of 

business loss in this regard is of Rs. 181.25 Lakhs and it is not more than Rs. 725 

lacs. Hence it may be allowed if it is found that the same is allowable as per this 

Act. Now the question is whether this business loss is allowable as per this Act. 

We discuss and decide this aspect in the following para. 

16. This is by now a settled position of law that if any business loss is incurred 

in course of carrying on of a business, the same is an allowable deduction. In first 
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para of the assessment order, the AO has noted that in addition to various 

businesses such as manufacturing of various appliances, it is venturing into 

diversified businesses such as telecom, power and finance etc. Learned CIT (A) 

has decided this issue as per Para 6.19 of his order and for ready reference, this 

para of his order is already reproduced by us in para 12 above. 

17. From the said para reproduced from the order of CIT (A) in para 12 above, 

it is seen that the objections of CIT (A) are only two. His first objection is this that 

there is no provision in Chapter – XIV B of the Act for adjustment of losses. We 

have already discussed and decided about this objection in Para 14 and 15 above. 

His second objection is this that there is no material on record to show that the 

assessee has actually incurred this loss in the said transaction  In this regard, we 

find that in Para 2.14 of the assessment order, it is noted by the AO that from the 

examination of the bank account of the assessee with CITI Bank, Chennai, it is 

seen that an amount of Rs. 725 Lacs was debited to the assessee’s account on 

08.12.1994 and on the same date, an amount of Rs. 558.25 lacs was deposited in 

the same bank account   on account of security deposit and lease management 

fees and the difference is Rs. 181.25 lacs, which is being claimed by the assessee 

as business loss. Hence, it is seen that the evidence about incurring of actual loss 

on account of this transaction is available on record. These facts are noted by CIT 

9A) also in this Para No. 6.19 reproduced above and therefore, this is not correct 

to say that there is no material on record to show that the assessee has actually 

incurred this loss in the said transaction. This is not the case of the AO or CIT (A) 

that there is any mistake in these figures of payment Rs. 725 lacs and receipt of 

Rs. 558.25 lacs. This is also no body’s case that any further amount was received 

by the assessee in addition to Rs. 558.25 lacs against this payment of Rs. 725 lacs 

because all other amounts received are offered to tax as lease rent etc. and the 

same is not repayment against Rs. 725 Lacs. Hence, the order of CIT (A) on this 

issue is without considering correct facts and hence, the same is not sustainable. 

We therefore, delete this disallowance. 

18. In the result, the appeal of the assessee is partly allowed. 

19. Now, we take up the appeal of the revenue. It was submitted by the learned 

DR of the revenue that Ground No. 1 is general. Regarding Ground No. 2 to 4, he 

submitted that in these grounds, the grievance is about deletion of the excess 
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depreciation claimed by the assessee. He supported the assessment order and 

pointed out that in Para 3.4 of the assessment order, it is noted by the A.O. that 

the licensed surveyor and loss assessor, Chennai in his report obtained by the 

assessee has considered replacement cost of two boilers at Rs. 318,60,180/- and 

taken original procurement cost of two boilers at Rs. 190,77,920/- as against actual 

cost of Rs. 145.54 Lacs. He also submitted that ownership was transferred in 

Nov./Dec. 1994. Learned AR of the assessee supported the order of CIT (A) on 

this issue, 

20. We have considered the rival submissions and find that this issue was 

decided by CIT (A) as per Para 6.28 of his order. For ready reference, this para is 

reproduced hereinbelow: - 

“6.28 There is nothing on record to show that the disallowance made 
on account of depreciation is based on seized material. The 
disallowance made is on the basis of valuation done by the Deptl. 
Valuer and the asset was determined at R.82,22,301 against 
Rs.1.26,04,000 as claimed by the appellant. The A.O. invoked provision 
of Section 43(1)(b), Explanation 3 and Explanation 4A to section 43(1) 
of the Act and took the view that written down value(WDV). It is stated 
that the transaction in question actually took place in Nov/Dec.1994 
when the initial payment of hire charges were paid by the assessee. The 
A.O. concluded that the assets were purchased on 31/12/94 and put use 
after 01.09.94 and the eligible depreciation in this case will be 50% and 
not 100% as claimed  The appellant's case is covered by the case law 
in 95 ITD 1(Mum) relied on by the appellant. In view of this, the A.O. 
is not authorized by the provisions of Chapter XIV-B of the Act. 
Therefore, the disallowances of Rs.45,05,821and Rs.35,92,358. are 
hereby deleted. The appellant gets relief of Rs.80,98,179 accordingly.” 

 

21. We find that in this para, learned CIT (A) has followed the tribunal decision 

in a third member case by Mumbai Bench of the tribunal rendered in the case of 

Morarjee Goculdas Spg. % Wvg. Co. Ltd. Vs. DCIT as reported in 95 ITD 1 (TM). 

In this case, the tribunal held that undisclosed income can be assessed in a block 

assessment under Chapter XIV B on the basis of evidence found as a result of 

search and such other material or information as are available with the AO and 

relatable to such evidence. In this para, categorical finding is given by CIT (A) that 

there is nothing on record to show that this disallowance was made on the basis of 

any seized material. Before us also, no material was brought on record to 

controvert this finding of CIT (A). In respect of the judgment of Hon’ble Rajasthan 

High Court rendered in the case of CIT vs. Ajay Kumar Sharma, 259 ITR 240, we 
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would like to observe that this judgment is not applicable in the present case 

because as per various questions raised before Hon’ble Rajasthan High Court as 

reproduced below, this was not a question raised as to whether in the absence of 

seized material, any income can be taxed as undisclosed income in block 

assessment. The questions raised in that case are as under:- 

 "Whether the learned Tribunal was right in its wisdom to hold that 
entries reflecting in the regular books of accounts cannot be considered for 
the block assessment period?" 

"Whether the learned Tribunal was justified in deleting additions by holding 
that the assessee had discharged its onus by producing the creditors?" 

"Whether it can be said that the mere production of creditors is sufficient to 
discharge the onus of assessee and the creditworthiness/paying capacity is 
of no relevancy at all?" 

"Whether the learned Tribunal was justified in deleting the additions without 
rejecting the findings of AO with regard to the creditworthiness and 
genuineness of the transactions?" 

"Whether the learned Tribunal was justified in not applying the ratio in the 

case of Shanker Industries vs. CIT (1978) 114 ITR 689 (Cal) : TC 42R.1196 

as decided by the Hon’ble Court to the present matter?" 

Hence, respectfully following this t ibunal order, we decline to interfere in the order 

of CIT (A) on this issue. Accordingly, these grounds are rejected.  

22. Regarding Ground Nos. 5 &6, learned DR of the revenue supported the 

assessment order and learned AR of the assessee supported the order of CIT (A). 

23. We have considered the rival submissions and find that this issue was 

decided by CIT (A) as per Para 7.4 to 7.6 of his order. For ready reference, these 

paras are reproduced hereinbelow: - 

“7.4 The transaction is found to be genuine as conceded in the order. 
The assets were all purchased prior 30 day of September of the relevant 
year. The appellant relies on the following decisions : 
 
K.L Johar & Co v Dy .CTO, 16 STC 213 (SC) 
CIT v Dilip Singh Sardarsingh Bagga, 201 ITR 995(Bom) 
CIT v Salkia Transport Associates ,143 ITR 39. 
 
7.5 The courts have held that for the purpose of claiming depreciation 
under the Income Tax Act, what is required is the ownership of the asset 
and not registered ownership under the Motor vehicles Act. 
 
7.6 Registration is not an essential prerequisite for acquisition of 
ownership of a motor vehicle but is an obligation cast upon the owner. 
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Hence the depreciation disallowed by the Assessing' Officer amounting 
to Rs.6,34,480 is hereby deleted. The appellant gets relief to that extent 
accordingly.” 

 
24. As per page 26 & 27 of the assessment order, the objection of the A. O. is 

this that as per the R. C. Books, some vehicles are registered after 30.09.1994 and 

hence only50% of eligible depreciation is allowable. This disallowance of 50% of 

depreciation is deleted by CIT (A) as per above paras of his order on this basis that 

for depreciation, ownership is essential but not the registered ownership under 

Motor Vehicles Act. In Para 7.4 as reproduced above, a categorical finding is given 

by CIT (A) that the assets were purchased prior to 30.09.1994 and this finding is 

not controverted. Hence, on this issue also, we decline to interfere in the order of 

CIT (A). Accordingly, these grounds are also rejected.  

 

25. In the result, the appeal filed by the revenue is dismissed. 

26. In the combined result, the appeal of the assessee is partly allowed and the 

appeal filed by the revenue is dismissed. 

     Order pronounced in the open court on the date mentioned on the caption page.                                     

 
            Sd/-          Sd/- 

 (PAVAN KUMAR GADALE)                 (ARUN KUMAR GARODIA) 
         Judicial Member                    Accountant Member 
 
Bangalore,  
Dated, the 25th October  2019. 
/MS/ 
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