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IN THE INCOME TAX APPELATE TRIBUNAL 

DELHI BENCH “SMC”: NEW DELHI 

BEFORE SHRI  H.S. SIDHU, JUDICIAL  MEMBER  

 

ITA No. 1588/DEL/2018 

A.Y.:  2014-15 
 

AASHISH SHUKLA,       vs.   ITO, WARD 36(1),  
PROP. M/S MEDI,      ROOM NO. 910, SPM CIVIC 

2ND FLOOR, TAGORE PARK,     CENTRE, NEW DELHI – 2  
MODEL TOWN,  

NEW DELHI – 99  
 (PAN: BBAPS2543G)    

(Appellant)      (Respondent) 

 

Assessee by     :  Mrs. Prem Lata Bansal, Sr. Adv. &  
      Sh. Abhishek Kumar, Adv.  

   Department by       :    Ms. Ekta Vishnoi, Sr. DR.      
 

O R D E R 

This appeal filed by the Assessee is directed against the Order 

dated 15.11.2017 of the Ld. CIT(A)-12, New Delhi pertaining to 

assessment year 2014-15 on the following grounds:-  

1. That the Ld. CIT(A) has erred in confirming the 

addition of Rs. 25,72,092/- made by the Assessing 

Officer by disallowing the commission paid by the 

assessee to M/s Idem Health Care Pvt. Ltd.   

2. That the Ld. CIT(A) has erred in confirming the 

disallowance observing that the assessee had failed 

to establish the payment of Commission by way of 

necessary evidences.  

3. That the Ld. CIT(A) has erred in ignoring the 

material fact that the Assessing Officer had not 
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doubted rendering of services for which commission 

had been paid. Infact CIT(A) had invoked provisions 

of Section 40A(2) for disallowing the payment of 

commission and not the provisions of Section 37(1) 

of the Act.    

4. That the Ld. CIT(A) has misdirected himself in not 

considering th'e law and facts that mere suspicion or 

doubt is not sufficient to disallow the expenditure 

when the services were performed for which the 

payment was made.   

5. That infact the Ld. AO and Ld. CIT(A) has not 

considered the nature and character of the business 

portal of the assessee which is prevalent in this type 

of business while disa lowing payment of commission 

and guided by the fact that assessee had made 

purchases from and sales to the related persons and 

the commission was paid to the related concern.  

6. That while confirming the addition, Ld. CIT(A) has 

not considered the material fact that by disallowing 

the commission of Rs. 25,72,092/-, Net Profit came 

to RS. 28,66,412/- i.e. 34.60% of the turnover, 

which could never be the case particularly when the 

assessee had launched the new products in the 

competitive markets.  

7.  That the addition made by the Assessing Officer 

was arbitrary and capricious in nature, which 

deserves to be set aside.  
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8.  That the appellant seeks leave to add, amend, 

alter, abandon or substitute the above grounds 

during the hearing of the appeal.   

2. The brief facts of the case are that assessee filed  his return of 

income declaring  income at Rs. 3,97,240/- on 29.3.2015. The case of 

the assessee was selected for scrutiny through CASS.  Accordingly, 

notice u/s. 143(2) of the Income Tax Act, 1961 (in short “Act”) was 

issued on 28.8.2015 and served upon the assessee. In response to 

the same and subsequent notices, the AR of the assessee attended 

the proceedings and filed details from time to ime   During the year 

under consideration, the assessee was engaged in the business of 

trading of Medicines and had shown income from house property, 

income from business and profession and income from other sources. 

During the year under consideration, the sales from the proprietorship 

concern M/s Medi were declared at Rs.82,85,280/- against the 

purchases of Rs.73,38,607/-. The gross profit was declared at 

Rs.32,49,063/- and net profit at Rs.2,94,320/-. The AO found on 

comparison that though gross profit during the year under 

consideration as better, net profit fell down to 3.55% against the net 

profit of 10.64% and 11.17% in the relevant Financial Years for 

Assessment Years 2013-14 & 2012-13 respectively. On further 

examination the Assessing Officer found that 77.78% of the gross 

profit has been incurred on commission. The AO further noted that 

the Assessee did not pay any commission for the previous Financial 

Year relevant for AY 2013-14.  The Assessee submitted that 

commission amounting to Rs.25,27,092/- was paid to M/s Idem 

Healthcare Pvt Ltd. during the relevant Financial Year. It was also 
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informed that the Assessee was himself the Director in M/s Idem 

Healthcare Pvt. Ltd. The inquiry revealed that Mr. Aashish Shukla was  

the Director in the said company since 27.07.2012. The other 

Directors of the company were wife of the Assessee, younger brother 

of the Assessee and father of the Assessee. The Assessing Officer 

observed that M/s Idem Healthcare Pvt. Ltd. was being run by Shukla 

Family. The Assessee submitted before the Assessing Officer that the 

firm Medi (the proprietorship concern of the Appellant) launched new 

product during the relevant Financial Year and appointed Idem 

Healthcare Pvt. Ltd. to promote the products. This company incurred 

expenses on salary to staff in addition to other administrative 

expenses. On examination the Assessing Officer found that the 

purchases and sales were made from / to family concerns. The 

purchase was made from the proprietorship concern or Assessee’s  

father and sale was made to the proprietorship concern of mother. 

The Assessing Officer asked the Assessee to explain as to why 

commission expenses should not be disallowed in the light of the 

provisions u/s 40A(2) of the Act. The Assessee purchased majority of 

the goods (63 70% of total purchases) from his father Sh. Surender 

Shukla and had sold majority of the goods (90.35% of the total sales) 

to his mother Smt. Prem Shukla and for these transactions he paid 

commission of Rs. 25,27,092/- to a company M/s Idem Healthcare 

Pvt. Ltd. in which he has a Director. The Assessing Officer referred to 

the provisions of Section 40A(2)(b) and held that the payments were 

not justified in view of the legitimate needs of the Assessee's 

business. There was no need to pay commission to the company in 

which Assessee was himself a director. This was only an inflation of 
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expenses to reduce the burden of lax. Accordingly, the Assessing 

Officer disallowed the claim of deduction and made the addition of Rs. 

25,27,092/- by assessing the income at Rs. 29,24,330/- vide order 

dated 30.12.2016 passed u/s. 143(3) of the Act.  Against the 

assessment order, assessee appealed before the Ld. CIT(A), who vide 

his impugned order dated 15.11.2017, dismissed the appeal of the 

assessee.  Against the impugned order dated 15.11.2017 of the Ld. 

CIT(A), assessee is in appeal before the Tribunal.   

3. At the time of hearing, Ld. Sr. Counsel for the assessee has 

submitted that  Ld. CIT(A) has erred in confirming the addition of Rs. 

25,72,092/- made by the Assessing Officer by disallowing the 

commission paid by the assessee to M/s Idem Health Care Pvt. Ltd.  

She further submitted that Ld. CIT(A) has erred in confirming the 

disallowance observing that the assessee had failed to establish the 

payment of Commission by way of necessary evidences.  It was 

further submitted that Ld  CIT(A) has erred in ignoring the material 

fact that the Assessing Officer had not doubted rendering of services 

for which commission had been paid. Infact Ld. CIT(A) had invoked 

provisions of Section 40A(2) for disallowing the payment of 

commission and not the provisions of Section 37(1) of the Act. The 

Ld. CIT(A) has misdirected himself in not considering the law and 

facts that mere suspicion or doubt is not sufficient to disallow the 

expenditure when the services were performed for which the payment 

was made.  The  AO and Ld. CIT(A) has not considered the nature and 

character of the business portal of the assessee which is prevalent in 

this type of business while disallowing payment of commission and 

guided by the fact that assessee had made purchases from and sales 
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to the related persons and the commission was paid to the related 

concern.  That while confirming the addition, Ld. CIT(A) has not 

considered the material fact that by disallowing the commission of Rs. 

25,72,092/-, Net Profit came to RS. 28,66,412/- i.e. 34.60% of the 

turnover, which could never be the case particularly when the 

assessee had launched the new products in the competitive markets. 

In support of  her contention, she filed a Paper Book containing pages 

1-71 in which asessee has attached the copy of written submissions 

filed before CIT(A); copy of letter dated 24.11.2016 filed by the 

assessee before AO; copy of return of assessee for AY 2014-15 

alongwith  computation of total income, balance sheet, profit and loss 

account; copy of return of assessee for AY 2013-14 alongwith 

comptation of total income, balance sheet, profit and loss account; 

copy of letter dated NIL showing trademark of  medicines in the name 

of assessee; details of stock and  sales analysis; letter dated 

20.12.2016 filed by the assessee before AO; details filed by M/s The 

Medi Worm Prop. Shri Surendra Shukla in pursuance to notice u/s. 

133(6) alongwith copy of  return, statement of income, balance sheet, 

trading and p ofit and loss account and the copy of account of 

assessee duly confirmed; copy of account of M/s Medi Worm from the 

books of assessee duly confirmed; details  filed by M/s Vindhyaa’s 

Prop. Mrs. Prema Shukla in pursuance to notice u/s. 133(6) alongwith 

copy of return, statement of income, balance sheet, trading and profit 

and loss account and the copy of account of assessee duly confirmed; 

copy of account  of assessee duly confirmed; copy of account fo M/s 

Vindhyaa’s from the books of assessee; reply filed by M/s Idem 

Healthcare Pvt. Ltd. In pursuance to notice u/s. 133(6) of the Act 
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alongwith copy of ITR, statement of income, balance sheet, profit and 

loss account and the copy of account of assessee; account of M/s 

Idem Healthcare from the books of assessee and details of opening 

stock, closing stock, sales summary and purchases  and also filed the 

Written Submissions before the Tribunal, which read as under:-  

“WRITTEN SUBMISSIONS  

Assessee Shri Aashish Shukla, a Proprietor of 

M/s Medi, was holding trademark of following 

products:  

 

a)  Aserp Tablet   h)  Medent Paste  

b)  Calcidem Sof gel   i)  Mediclav 625 Tablet  

c)  Clik Capsule  j)  Mediclave Dry Syrup  

d)  Clik Syrup   k)  Medikuf Syrup  

e)  D3-Next Sachet  I)Medirose DSR Capsule  

f)  D3-Next SOftget  m)  Nuwash  

g)  Flag Tablet   n)  Toqu Tablet  

During the year, launched following products:  

a) Medikuf Syrup  

b) Mediclav Dry Syrup  

c) Medient Paste  

d) Medirose DSR Capsule  

Since M/s Idem Healthcare Pvt. Ltd. (in which 

assessee and his family  

members are Directors) was in the business of 

marketing and promotion of drugs, 

pharmaceuticals and medicines of every nature, 
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assessee entered into a verbal agreement with 

MIs Idem Healthcare Pvt. Ltd. for promoting its 

product for a commission of Rs. 2 Lakh per 

month and 20% above Rs. 30 lakh sale for the 

above said period.  

During the year, assessee paid Rs. 25,27,092/- 

to MIs Idem which was disallowed by the 

Assessing Officer holding that the entire 

expenditure was excess and totally 

unreasonable for the legitimate needs of the 

assessee's business. He further held that there 

was no need to pay commission to assessee's 

directorship company and that too for making 

sale of goods to his mother's proprietorship firm 

MIs Vindhya s after purchasing it from his 

father's proprietorship firm MIs Mediworm. He 

was of the view that it was just inflation of 

expenses to reduce net profit to get rid of tax. 

Accordingly, he disallowed a sum of Rs. 

25,27,092/- and added to the income of 

assessee.  

CONTENTIONS 

a) As per the provisions of section 37(1), any 

expenditure not being in  

the nature of capital expenditure or personal 

expenses, laid out or expended wholly and 

exclusively for the purposes of the business, 
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shall be allowed in computing the income 

chargeable under the head "Profit & Gains of 

Business or Profession".  

b) Assessee had paid commission to MIs Idem 

for promoting its new product which is revenue 

in nature, incurred wholly and exclusively for 

the purposes of the business and therefore, is 

allowable uls 37(1) of the Act.  

c) The Assessing Officer has disallowed the 

expenditure invoking section 40A(2) and not uls 

37(1)of the Act. Section 40A(2) lays down that 

where the assessee incurs any expenditure in 

respect of which payment is made to any person 

r'eferred to in clause (b) of this sub-  

section and the Assessing Officer is of the 

opinion that such expenditure is excessive or 

unreasonable having regard to  

(i)  the fair market value of the goods, 

services or facilities for which the payment is 

made or (ii) the legitimate needs of the 

business of the assessee or (iii) the benefit 

derived by or accruing to him there from.  

So much of the expenditure as is so considered 

by him to be excessive or unreasonable shall 

not be allowed as a deduction.  

d) Assessing Officer have held that the entire 

expenditure is excessive and unreasonable 
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having regard to the legitimate need of the 

assessee's business. As per the provisions of 

section 40A(2), once it is held that expenditure 

is incurred wholly and exclusively for the 

purposes of the business then the entire 

expenditure cannot be disallowed invoking 

section 40A(2).  

e) Assessing Officer has not understood the 

business model of the assessee. During the 

year, assessee had launched the products which  

have thousands of substitute and hundreds of 

competitor. Though, the product was same as 

others, it looks different and become saleable 

only due to an nnovative style. Assessee had 

got this new products manufactured by 

manufacturer who procured the chemicals and 

converted into saleable drugs, packed it as per 

the requirement of the buyer in the brand name 

of the assessee i.e. Medi.  

f) Then assessee had to promote I market the 

products to doctors, hospitals, chemist etc. In 

this line of business, assessee has to appoint 

super stockiest and distributor. Super stockiest 

is a forwarding agent whose services are used 

to forward the stocks to distributors of the 

company, which in turn would supply the stock 

to the chemists / hospitals / doctors. However, 
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it is the duty of the assessee to advertise / 

promote its brand and also the product by 

appointing sales representative who will meet 

the doctors etc. Various incentive schemes are 

to be floated to persuade the doctors, retailers, 

chemist etc. Thus brand promotion requires 

selling and administration cost.   

g) Assessee has not debited any selling or 

administration cost to the Profit & Loss A/c 

rather he appointed M/s Idem Healthcare Pvt. 

Ltd. to promote its product. M/s Idem had 

appointed its sales representative and did the 

entire promotion work for the assessee. Had it 

not been appointed, assessee had to himself 

appoint the sales representative or to himself 

advertise its product which would have entailed 

the expenditure. It is obvious that no new 

product can be sold in the competitive market 

without incurring any expenditure.  

h) Assessing Officer was prejudiced by low NP 

ratio ignoring the material fact that the 

assessee had- introduced new products during 

the year. Hence expenditure had to be incurred 

for advertisement, sales promotion, brand 

building etc. Infact, sale of the assessee was 

increased by 2.7 times.  
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i) It was a business expediency to appoint M/s 

Idem for sale promotion who was already in the 

field of promoting the pharmaceutical products. 

Further launching new products always involves 

market risk.  

j) Assessing Officer was influenced by the fact 

that the assessee had sold the goods to his 

mother's firm and therefore, there was no 

legitimate business need to pay commission.  

k) The Assessing Officer has not considered that 

M/s Vindhya's (mother's firm) is a super 

stockiest whose services are taken for 

distributing the product to the retailers I doctors 

I hospitals etc. It is not that M/s Vindhya had 

made the sales only to the assessee. Infact, M/s 

Vindhya's is a stockiest of no of items and is in 

the business since long. The total turnover of 

M/s Vindhya's is Rs. 7.20 crore and it has 

declared a total profit of Rs. 10,77,194/- in its 

return of income. It is not the case of the 

Assessing Officer that the transactions entered 

into by the assessee with M/s Vindhya's were 

sham transactions.  

L) Role of stockiest I distributors is pivotal in 

pharmaceutical industry.  
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They maintain the stock depending upon the 

demand of the product and incentive schemes 

floated by the product launcher.  

They make payment in advance  

They serve in the defined territory.  

They provide credit facility to the chemists.  

Distributors also settle the complaints e.g. 

complaints related to expiry of product, claim 

settlement, dumping due to schemes and  

incentives, non-availability of products etc.  

Infact companies wil  have to have a close 

liaison with the stockiest so as to avoid 

complaints. Thus stockiest is the essential 

intermediary in the pharmaceutical industry.  

m) Assessing Officer was also influenced by the 

fact that assessee had purchased the products 

from M/s Mediworm which is being run by his  

father Sh. Surender Shukla.  

 n) Assessing Officer has ignored the material 

fact that M/s Mediworm is the distributor 

running business since long. During the year, 

medicines worth Rs. 46,74,588/- were sold to 

assessee which was not even 0.9% of its total 

turnover of Rs.52,97,08,298/-. M/s Mediworm 

has declared the profit of its business at Rs. 

21,99,358/- in the return of income for the 

relevant year. No undue benefit has been 
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received by the assessee or his father by 

purchasing medicines from MIs Mediworm, the 

firm run by assessee's father. Moreover 

purchases had not been treated as sham 

transactions by the Assessing Officer. He has. 

disallowed only the commission paid to M/s 

Idem.  

0) Expenditure by way of commission has been 

incurred by the assessee to test launch the 

product in one segment. After checking for 

acceptance of the product in that segment, he 

would cover other segments of the market. 

Assessee being 25 years old has just entered  

into the business, it is the trial for him, 

entrepreneurship is not the arithmetic of 

proportionate result, risk and failure are always 

there. When new products are launched, 

comparison of the results with earlier years is 

not correct.  

p) Commission is not paid by the assessee for 

soliciting the client like his mother, as 

understood by the Assessing Officer but is paid 

due to separate contract between the assessee 

and MIs Idem which had inbuilt programmes 

e.g.  

i) contacting all retailers and doctors within a 

defined territory with advertising material, free 
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samples, gifts and explaining them about new 

product,  

ii) getting feed back at regular interval,  

iii) receiving order for and on behalf of super 

stockiest,  

iv) follow-up post delivery for payment etc.,  

v) settling the complaints after sale.  

The whole contention or understanding of 

Assessing Officer that good office of MIs Idem 

had solicited Mrs Prem Shukla (Prop. of M/s 

Vindhya's) and earned commission is basically 

wrong.  

q) By disallowing commission, Assessing Officer 

has computed net profit at Rs. 29.24 lakh i.e. 

35.5% of the turnover, which is next to 

impossible particularly when the assessee has 

introduced new products in the market having 

thousands of competitors and hundreds of 

substitutes.  

r) It is not out of place to mention that payment 

of commission is revenue neutral. M/s Idem had 

shown the amount as receipts which had been 

offered for taxation. Had the commission not 

been paid to M/s Idem then the assessee itself 

had to incur expenditure which is revenue in 

nature.  
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s) The Assessing Officer never examined as to 

whether the expenditure incurred by the 

assessee is excessive or unreasonable having 

regard to the fair market value of the goods or 

services for which the payment is made. It is 

not the case of Assessing Officer that no 

payment is made. Case of the Department is 

that the payment of entire commission is 

excessive and unreasonable and therefore, not 

allowable.  

While observing so, Assessing Officer has acted 

arbitrarily. Simply because the purchases are 

made for the distributor i.e. M/s Mediworrn  

and the sales are made through the super 

stockiest i.e. M/s Vindhya's, it cannot be said 

that the payment of commission was excessive 

particularly when M/s Idem had rendered 

services throuqh its sales representatives, which 

is not disputed by the Assessing Officer.  

Assessing Officer has not, infact, understood the 

business model of the assessee which is 

adopted by all the businessmen in this industry.  

t) Similarly, legitimate need or the business 

expediency cannot be seen from the point of 

view of the Assessing Officer. Expenditure 

incurred voluntarily on the ground of 

commercial expediency and in order to indirectly 
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facilitate the carrying on of the business would 

be deductible. The question whether it was 

necessary or commercially expedient or not is a 

question that 'has to be decided from the point 

of view of the businessmen and not by the 

subjective standard of reasonableness of the 

revenue - CIT vs Sales Magnasite (P) Ltd. 

(1995) 214 ITR 01.    

Department cannot dictate the circumstances -

in which expenditure is to be incurred. It is not 

open to the Department to prescribe as to what 

expenditure an assessee should incur and in 

what circumstances he should incur that 

expenditure. Every businessmen knows his 

interest best – CIT  vs Dhanraj Girji Raja 

Narsingh Girji (1973) 91 ITR 544 (SC).  

The test of commercial expediency cannot be 

reduced in the shape a ritualistic formula, not 

can it be put in a water-type compartment so as 

to be confined in a straight jacket formula. The 

test really means that the Court will place itself 

in the position of a businessmen and find out 

whether the expenses incurred could be said to 

have been laid out for the purpose of business 

or transaction was merely a subterfuge for the 

purpose of sharing or dividing the profits 

ascertained in a particular manner. It seems 
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that in the ultimate analysis, the matter would 

depend on the intention of the parties as spelt 

out from the terms of the agreement or the 

surrounding circumstances, the nature or 

character of the trade or venture, the purpose 

for which the expenses are incurred and the 

object which is sought to be achieved for 

incurring these expenses - CIT vs Panipat 

Woolen and General Mill Company Ltd. (1976) 

103 ITR 66 (SC). U/s 37(1) of the Act, the 

jurisdiction of the Revenue is confined to 

deciding the reality of the business expenditure, 

viz., whether the amount claimed as deduction 

was factually expended or laid out and whether 

it was wholly and exclusively for the purpose of 

the business. The reasonableness of the 

expenditure could be gone into only for the  

purpose of determining whether, infact, the 

amount was spent. Once it is established that 

there was nexus between the expenditure' and 

the purpose of the business, the revenue cannot 

justifiably claimed to put itself in the arm chair 

of the businessmen or in the position of the 

Board of Directors and assume the role to 

decide how much is reasonable expenditure 

having regard to the circumstances of the cases. 

No businessmen can be compelled to maximize 
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his profits - CIT vs Dalmia Cement (8) Ltd. 

(2002) 254 ITR 377.  

u) In Mittal Metal vs ITO, Delhi Bench of ITAT 

have held that under the provisions of section 

40A(2), the Assessing Officer can disallow only 

that portion of the total expenditure which in his 

opinion is excessive or unreasonable. He cannot 

disallow the total expenditure by invoking the 

provisions of section 40A(2) r/w section 37. 

Section 40A(2) and Section 37 cannot go 

together because section 40A(2) is of overriding 

nature which wou d come into operation if the 

payment is otherwise found to be allowable u/s 

37(1) of the Act.  

v) In CIT vs Hind Nihon Proteins (P) Ltd. (ITA 

NO.574 of 2005 decided on 10.01.2018, Hon'ble 

Delhi High Court have allowed the commission 

paid by the assessee to the related 02 

partnership firms,  

holding that the assessee had filed confirmation 

letters issued by the partnership  firm who had 

declared the commission in their respective  

returns.  

u) Further it is not the case of the Department 

that no benefit had been derived by the 

assessee by paying the commission to MIs 

Idem. Infact, his turnover has been increased 
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by 2.7 times, new product is accepted in the 

market.  

w) Provisions of section 40A(2) are not 

applicable in the present case as none of the 

conditions are satisfied. Infact, nature and 

character of the business and the selling and 

advertising pattern has not been understood by 

the Assessing Officer. Hence, the addition of Rs. 

25,27,092/- made by the Assessing Officer by 

disallowing payment of commission to MIs Idem 

be deleted in the interest of justice.  

x) In the case of Glaxo Smithkline ASia (P) Ltd., 

Delhi Bench of ITAT have allowed administrative 

expenses claimed by the assessee to its sister 

concern for marketing its products particularly 

when assessee had no infrastructure and had 

only one employee to its command. Delhi High 

Court has confirmed the order of Tribunal right 

from AY 1997 -98 to 2001-02 and Hon'ble 

Supreme Court has also dismissed Revenue's 

appeal for AY 2001-02.”  
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  In view of above submissions,  Ld. Sr. Counsel for the assessee 

requested to delete the addition in dispute and allow the appeal of the 

assessee.   

4. On the contrary, Ld. DR relied upon the orders of the authorities 

below and stated that Ld. CIT(A) has passed a well reasoned order 

which does not need any interference on our part.       

5. I have heard both the parties and perused the orders passed by 

the  revenue authorities especially the Paper Books filed by the Ld.  

Counsel for the assessee alongwith the Written Submissions of both 

the parties.  I find that  the assessee was engaged in the business of 

trading of Medicines and had shown income from house property, 

income from business and profession and income from other sources. 

During the year under consideration, the sales from the proprietorship 

concern M/s Medi were declared at Rs.82,85,280/- against the 

purchases of Rs.73,38,607/-. The gross profit was declared at 

Rs.32,49,063/- and net profit at Rs.2,94,320/-. After examining the 

relevant records available with the AO, AO found  that assessee did 

not pay any commission for the previous Financial Year relevant for 

AY 2013-14. The Assessee submitted that commission amounting to 

Rs.25,27,092/- was paid to M/s Idem Healthcare Pvt Ltd. during the 

relevant Financial Year the AO was of the view that the Assessee was 
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himself the Director in M/s Idem Healthcare Pvt. Ltd.  and AO  made 

the inquiry and found that Mr. Aashish Shukla was the Director in the 

said company since 27.07.2012. The other Directors of the company 

were wife of the Assessee, younger brother of the Assessee and father 

of the Assessee. The Assessing Officer also found that  M/s Idem 

Healthcare Pvt. Ltd. was being run by Shukla Family. He  also found 

that  the purchases and sales were made from / to family concerns. 

The purchase was made from the proprietorship concern or Assessee’s  

father and sale was made to the proprietorship concern of mother. 

The Assessing Officer asked the Assessee to explain as to why 

commission expenses should not be disallowed in the light of the 

provisions u/s 40A(2) of the Act. The Assessee purchased majority of 

the goods (63.70% of total purchases) from his father Sh. Surender 

Shukla and had sold majority of the goods (90.35% of the total sales) 

to his mother Smt. Prem Shukla and for these transactions he paid 

commission of Rs. 25,27,092/- to a company M/s Idem Healthcare 

Pvt. Ltd. in which he has a Director. The Assessing Officer held that 

the payments were not justified in view of the legitimate needs of the 

Assessee's business. Therefore, there was no need to pay commission 

to the company in which Assessee was himself a Director. It was only 

an inflation of expenses to reduce the burden of taxes.  Assessee 
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could not find any contrary evidence on satisfying the query raised by 

the AO. Similarly, assessee has not filed sufficient evidence before the 

Ld. CIT(A) in the appellate proceedings and Ld. CIT(A)  has also after 

perusing the order passed by the AO confirmed the addition in dispute 

by dismissing the appeal  filed by the Assessee.   

5.1 After going through the orders passed by the revenue 

authorities, written submissions filed by  both the parties, especially 

the evidences in the shape of Paper Book, I am of the considered view 

that AO made the enquiry and  came to the conclusion that assessee 

made the purchases from the related concern and sales were also 

made to related concern and payment of the commission was also 

made to the related concern which was not justified in view of the 

legitimate needs of the assessee’s business. There is no need to pay 

the commission to the company in which the assessee was himself a 

Director. This was only an inflation of expenses to reduce the burden 

of taxes.  As per record of the revenue authorities, the purchase and 

sales were made from / to the family members and commission was 

also paid to the related concerns.  Keeping in view of the facts and 

circumstances of the case as explained above and the orders passed 

by the revenue authorities, after making the enquiry, the addition was 

rightly made by the  AO and confirmed by the Ld. CIT(A), which does 
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not need any interference.  Therefore, I uphold the well reasoned 

order passed by the Ld. CIT(A) on the issue in dispute and reject the 

grounds raised by the Assessee.     

6. In the result, the Appeal of the assessee is  dismissed.  

 

 Order pronounced on 31-10-2019.      

           Sd/- 

          [H.S. SIDHU] 

               JUDICIAL MEMBER 

Date:31/10/2019  
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