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आदेश / ORDER 
 

 

PER ANIL CHATURVEDI, AM : 
 
 

1. These cross-appeals filed by assessee and Revenue are 

emanating out of  the order of Commissioner of Income-Tax (A) – 2, 

Aurangabad dt.19.10.2016 for A.Y. 2012-13.   
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2. The relevant facts as culled out from the material on record are 

as under :- 

 

Assessee is an individual and is stated to be Proprietor of  Shri 

Maruti Udyog, which is in the business of manufacturing of plastic 

water tanks. Assessee is also stated to be Proprietor of Sai 

Venkateshwara Minerals   and Partner in Sai Venkateswara Polymers, 

Ranjangaon besides being engaged in the trading in F & O Shares.  

Assessee filed its return of income for A.Y. on 2012-13  on 30.09.2012 

declaring total income of Rs.6,19,630/-.  The case was selected for 

scrutiny and thereafter assessment was framed u/s 143(3) of the Act 

vide order dt.27.03.2015 and the total income was determined at 

Rs.6,19,630/- after assessing the long term capital gains and short 

term capital loss. Aggrieved by the order of AO, assessee carried the 

matter before Ld.CIT(A), who vide order dt.19.10.2016 (in appeal 

No.ABD/CIT(A)-2/187/2015 16) granted substantial relief to the 

assessee.  Aggrieved by the order of Ld.CIT(A), Revenue is now in 

appeal before us and has raised following grounds :  

 

1. The assessment was completed under section 143(3) by making 
disallowance of a sum of Rs.1,07,42,039/- that was claimed as cost of 
improvement comprising of interest expenses.  The Commissioner of 
Income Tax (Appeals) erred in allowing the sum of Rs.1,07,42,039/-. 

 
2. On the facts and circumstances of the case, the order of 
Commissioner of Income Tax (Appeals), Aurangabad may be vacated 
and the order of the AO may be restored.” 

 

3. On the other hand, assessee has raised the following effective 

ground. 

  
“The lower authorities have erred in not allowing set off of long term 
capital loss on sale of shares of listed companies Rs.62,45,117/- 
against long term capital gains on sale of shares of unlisted companies 
and hence it is prayed that same intra head set off may please be 
allowed.” 
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4. We first take up Revenue’s appeal in ITA No.2986/PUN/2016 

for A.Y. 2012-13. 

 

4.1. During the curse of assessment proceedings, AO noticed that 

assessee has sold a house property situated at Juhu, Mumbai for  

Rs.11 crores,  in which assessee’s share was 50% and assessee had 

received Rs.5,50,00,000/-  being his share of sale proceeds.  AO 

noticed that in the computation of income, assessee had shown short 

term capital loss  of Rs.2,98,62,599/- with respect to the sale of the 

aforesaid property.  While computing the long term capital loss,  

assessee had considered cost of improvement amounting to 

Rs.1,07,42,039/- being the interest paid to Punjab National Bank for 

the acquisition of the property.  AO was of view that interest paid on 

borrowed funds which were utilized for acquisition of an asset cannot 

be considered as cost of improvement as according to him on account 

of specific provisions of Sec 24(b) of the Act which allows the assessee 

to get the benefit of deduction of interest paid on borrowed funds 

utilized for the acquisition of assets.  He, accordingly rejected the 

claim of cost of improvement of Rs.1,07,42,039/- and re-worked the 

long term capital loss.  Aggrieved by the order of AO, assessee carried 

the matter before Ld.CIT(A),  who decided the issue in favour of the 

assessee by relying on the various decisions of High Courts noted in 

paras 7 to 11 by observing as under : 

 

“12. Respectfully, following the ratio of decisions in the above 

mentioned case, I hold that the assessee is entitled to capitalize the 
interest paid on borrowed funds and treat it as cost of asset especially 
when there is no doubt on the fact that the impugned amount has not 
been claimed as a deduction or an expense and has been capitalized in 
the books of accounts. Ground No.1 is allowed.” 
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Aggrieved by the order of Ld.CIT(A), Revenue is now in appeal 

before us. 

 

5. Before us, Ld.D.R. took us through the findings of AO and 

submitted that in view of the specific provisions of Sec.24(b) of the Act 

wherein the assessee is allowed the benefit of deduction on the 

interest paid, the claim of assessee for considering the interests paid 

on borrowed funds as cost of improvement cannot be accepted.  He 

thus supported the order of AO.  On the other hand, Ld.A.R. 

reiterated the submissions made before AO and Ld.CIT(A) and 

supported the order of Ld.CIT(A).  

 

6. We have heard the rival submissions and perused the material 

on record.  The issue in the present ground is with respect to 

allowability of interest paid on borrowed funds for the purpose of 

acquisition of capital asset as part of acquisition.  We find that 

Ld.CIT(A) while deciding the issue in favour of the assessee has noted 

the  fact that the amount was  borrowed for the purpose of acquisition 

of property  the interest on bank loan was debited to the asset 

account  and assessee had not claimed the deduction of interest in  

respect of the respective years under any head of income.  We find 

that Ld.CIT(A) after considering the various decisions namely, CIT Vs. 

Mithilesh Kumari (1973) 92 ITR 9 (Del), ACIT Vs. K.S.Gupta (1979) 

119 ITR 372 (AP) and other decisions cited in his order has decided 

the issue in favour of the assessee.  Before us, Revenue has not 

pointed out any contrary binding decision in its support nor has 

pointed out any fallacy in the findings of Ld.CIT(A).  In view of these 

facts, we find no reason to interfere with the order of Ld.CIT(A) and 

thus the grounds of the Revenue are dismissed. 
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7. In the result, the appeal of Revenue is dismissed. 

 

8. Now we take up assessee’s appeal in ITA No.2605/PUN/2016 

for A.Y. 2012-13. 

 

8.1. During the course of assessment proceedings, AO noticed that 

assessee had shown net long term capital gains on sale of shares at 

Rs.81,26,027/- which was after setting off of losses on sale of loss on 

shares of listed shares against the profit on sale of unlisted shares. 

AO noted that the transaction of  sale of shares of the listed 

companies are chargeable to Security Transaction Tax under  Chapter 

VII of Finance (No.2) Act, 2004, and hence, as per the provisions of 

Sec.10(38) of the Act, any income arising from the sale of transfer of  

shares are exempt.  In case of sale of shares of a non-listed company, 

since Security Transactions Tax is not leviable, the  income from 

transfer of such non-listed companies are taxable as long term capital 

gains.  In the case of assessee, he noticed that assessee has incurred 

loss on sale of shares of listed companies and had earned profit on 

sale of shares of non-listed company.  He was therefore of the view 

that set off of loss with respect to sale of  listed companies shares with 

the profits on sale of shares of non-listed companies  was not 

allowable.  He accordingly denied the set off of loss of Rs.62,45,117/- 

as claimed by the assessee.  Aggrieved by the order of AO, assessee 

carried the matter before Ld.CIT(A), who following the decision of 

Hon’ble Gujarat High Court in the case of  Kishorebhai Virani Vs. 

ACIT reported in (2014) 367 ITR 261  decided the issue against the 

assessee by observing as under : 
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“15.  I have given a consideration to the issue in question and the 
submission made by the assessee. Though the decision in the case of 
Raptakos Brett & Company Ltd Vs. DCIT Central Circle 46, 
Mumbai was in relation to not allowing the claim of set off of Long-term 
capital loss on the sale of shares on which security transaction tax was 
deducted against the long-term capital gain arising on sale of land at 
Chennai and the issue was held in favour of the assessee appellant, I 
find that there is a direct decision on this issue given by the 
Honourable Gujarat High Court in the case of Kishorebhai Virani Vs. 
ACIT (2014) 367ITR 261 (Gujarat) in which the issue has been 
decided against the assessee. In this decision it has been held:  
 
“4. The assessee is now in appeal before us. Having heard the learned 
counsel for the assessee, we see no error in the decision of the 
Tribunal. Section 74 of the Act pertains to losses under the head 
“capital gains” and clause (b) of sub-section (1) of section 74 of the Act 
provides inter alia that where in respect of any assessment year, the 
net result of the computation under the head “capital gains” is a loss, 
the whole loss shall, subject to the other provisions of Chapter VI, be 
carried forward to the following assessment year and insofar as it 
relates to a long-term capital asset, it shall be set off against income, if 
any, under the head of “capital gains” assessable for that assessment 
year in respect of any other capital asset not be ng a short-term capital 
asset. It is this provision that the learned counsel for the assessee has 
placed heavy reliance on. For the application of the said provision, 
what is necessary is that there should be a loss suffered by the 
assessee under the head of “capital gains”. In such a situation, if such 
loss relates to long term capital asset, it is permitted to be carried 
forward for the following assessment year and be set off against 
income, if any, under the head of capital gains” assessable for that 
assessment year in respect of any other capital asset other than a 
short-term capital asset. For the reasons mentioned hereinafter, in view 
of the facts of this case, it was not open for the assessee to claim set off 
of the loss in sale of shares of Suashish Diamond Limited. Perhaps 
section 74 of the Act may have otherwise also no applicability because 
it refers to carry forwa d of the capital loss set off against capital gain 
of the subsequent year, which is not the case in the present case. 
Section 70 of the Act refers to income from any other source under the 
said head of “income”. Sub-section (3) thereof which is relevant for our 
perspective reads as under: 
 

“70(3): Where the result of the computation made for any 
assessment year under sections 48 to 55 in respect of any 
capital asset (other than a short-term capital asset) is a loss, the 
assessee shall be entitled to have the amount of such loss set off 
against the income, if any, as arrived at under a similar 
computation made for the assessment year in respect of any 
other capital asset not being a short-term capital asset.” 

 
5. Under section 70(3) of the Act, therefore, where in respect of any 
capital asset other than short-term capital asset there is a loss, the 
assessee is entitled to have the amount of such loss set off against the 
income in respect of any another capital asset not being a short-term 
capital asset. What is, therefore, significant is that the assessee should 
have suffered a loss in respect of any capital asset, which is not a 
short-term capital asset. 
 
6. In this context, section 10(38) of the Act becomes relevant. As is well-
known, section 10 pertains to income not included in the total income. 
Sub-section (38) thereof reads as under: 
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“10. In computing the total income of a previous year of any 
person, any income falling within any of the following 
clauses shall not be included - 

xxx           xxx           xxx 

(38): any income arising from the transfer of a long-term 
capital asset, being an equity share in a company or a unit 
of an equity oriented fund where- 

(a) the transaction of sale of such equity share or unit is entered 
into on or after the date on which Chapter VII of the Finance (No. 2) 
Act, 2004 comes into force; and 

(b) such transaction is chargeable to securities transaction tax 
under that Chapter: 

Provided that the income by way of long-term capital gain of a 
company shall be taken into account in computing the book profit 
and income-tax payable under section 115JB.” 

7. The fact that the capital asset in question, namely, the shares of 
Suashish Diamond Ltd. was covered under section 10(38) of the Act 
was not in dispute. That being the position, by virtue of section 10(38) 
of the Act, in computing the total income of previous year, any income 
covered under such clause shall not be included. If that be so, the loss 
also arising out of such an asset and covered by the said clause would 
likewise be not includable in computation of the income of the assessee 
for the year under consideration. The contention of the learned counsel 
for the assessee that for the purpose of section 10(38) of the Act, the 
term “income” would not include “loss”, cannot be accepted and rightly 
rejected by the Tribunal. If this is the conclusion, it can immediately be 
seen that any loss in respect of any such capital asset would not be 
available for set off. The Tribunal rightly relied on the decision in the 
case of Harprasad (supra) to come to a conclusion that the term 
“income” under section 10(38) of the Act would also include the loss. In 
the said decision, the Apex Court observed that the concept of carry 
forward of loss does not stand in vacuo. It involves the notion of set off. 
It postulates permissibility and possibility of the carried forward loss 
being absorbed or set off against the profits and gains of the 
subsequent year. Set off implies that the tax is exigible and the 
assessee wants to adjust the loss against profit to reduce the tax 
demand. It was held that if such set off is not permissible or possible 
owing to the income or profits of the subsequent year being from a non-
taxable source, there would be no point in allowing loss to be “carried 
forward”. Conversely, if the loss arising in the previous year was under 
a head not chargeable to tax, it could not be allowed to be carried 
forward and absorbed against income in a subsequent year, from a 
taxable source. 

8. This being the position, we see no question of law arising. Tax 
Appeal is dismissed.” 

16. Respectfully following the decision of the Honourable Gujarat High 
Court (supra), I hold that there is no infirmity in the action of the 
assessing officer in not allowing the losses arising out of sale of scripts 
on which securities transaction tax was paid/payable to be set off 
against the income arising from sale of unlisted scrip on which long 
term capital gains was payable.  Therefore Ground No.2 is decided 
against the assessee.” 
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Aggrieved by the order of Ld.CIT(A), assessee is now in appeal 

before us. 

 

9. Before us, Ld.A.R. reiterated the submissions made before AO 

and Ld.CIT(A) and further relied on the decision of Mumbai Tribunal 

in the case of Raptakos Brett & Co., Ltd., Vs. DCIT (in ITA 

No.3317/Mum/2009 & ITA No.1692/Mum/2010 dated 10.06.2015).  

He also placed on record the copy of the said decision.  He thereafter 

submitted that the Co-ordinate Bench of the Tribunal of Mumbai has 

also considered the decision of Hon’ble Gujarat High Court in the case 

of Kishorebhai Virani (supra) and after following the decision of 

Hon’ble Kolkata High Court in the case of Royal Calcutta Turf Club 

Vs. CIT reported in (1983) 144 ITR 709 and other decisions had 

decided the issue in favour of the assessee.  He thereafter relying on 

the  decision of Hon’ble Supreme Court in the case of CIT Vs. M/s. 

Vegetable Products Ltd. reported in 88 ITR 192  submitted that  if a 

statutory provision is capable of more than one view then the view 

which favours the assessee should be preferred. Ld.D.R. on the other 

hand supported he order of AO and Ld.CIT(A) and further submitted 

that on the facts of the present case, the decision of Hon’ble Gujarat 

High Court in the case of Kishorebhai Virani (supra) are applicable.  

He therefore submitted that no interference to the order of Ld.CIT(A) is 

called for. 

 

10. We have heard the rival submissions and perused the material 

on record.  The issue in the present ground is with respect to the 

setting off of long term capital loss from  sale of shares of listed 

companies on which security transactions tax has been paid / 

payable against the long term capital gains arisen out of sale of a  

private limited company on which no security transaction tax is           
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paid / payable.  It is Revenue’s case that profits arisen from transfer 

of listed companies on which security transaction is paid is exempt 

u/s 10(38) of the Act and therefore loss arising from such source also 

cannot be set off against any other income which is chargeable to tax.  

We find that Ld.CIT(A) following the decision of Hon’ble Gujarat High 

Court in the case of Kishorebhai Virani (supra) has upheld the order 

of AO in not allowing the losses arising out of sale of scrips on which  

security transaction tax was paid to be set off against the income 

arising from sale of unsold scrip on which long term capital gains was 

payable.  We however find that the Co-ordinate Bench of the Mumbai 

Tribunal in the case of Raptakos Brett & Co , Ltd , (supra) after 

considering the decision of Hon’ble Gujarat High Court in the case of 

Kishorebhai Virani (supra), which has relied upon by Ld.CIT(A) and 

other decisions has decided the issue in favour of the assessee by 

observing as under : 

 

“7. In the case of CIT Vs. Mithilesh Kumari [1973] 92 ITR 9 (Delhi) 
the  purchased the perpetual leasehold rights in an open plot of land.  
She had raised a loan from her mother-in-law for paying the price of 
land.  The assessee paid certain amount to her mother-in-law by way 
of interest on amount borrowed and also paid ground rent in respect of 
land.  Ultimately, she sold the land to her mother-in-law and after 
including the amount paid towards interest on loan and ground rent 
in the actual cost, disclosed the remaining amount as capital gain 
on sale of land. The ITO held that amount paid towards interest and 
ground rent could not be added to the cost of the land. The AAC 
upheld the ITO's order. The Tribunal, however, allowed the 
assessee's claim. The order of the ITAT was upheld by the Hon'ble 
High Court. It was held by the Hon'ble Court : 
 

“We are in respectful agreement with the observations of the 
Calcutta and the Bombay High Court in the decisions referred to 
above. In the present case, we find that the assessed in order to 
purchase the land had not only to borrow the amount of Rs. 
95,000.00 which was the consideration for the purchase of the 
land but also had to pay interest of Rs. 16, 878.00 on the 
amount borrowed by her. The amount of Rs. 95,000.00 plus the 
interest paid by the assessed constitutes the actual cost to the 
assessed of the land. The fact that the amount of Rs. 95,000.00 
was paid by the assessed to the vendor and the amount of 
interest of Rs. 16,878.00 was paid to a different person, namely, 
her mother-in-law, does not make any difference so far as the 
assessed is concerned in respect of the actual cost of the land to 
her. It will not also make any difference whether the interest 
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was paid on the date of the purchase or whether it is paid 
subsequently. To exclude the interest amount from the actual 
cost of the assets would lead to anomalous results. Supposing 
she had purchased the land for Rs. 1,00,000.00 by raising a 
loan of that amount and had paid interest of Rs. 20,000.00 on 
the said loan and had sold the land for Rs. 1,20,000.00. It 
would be unreasonable to hold under such circumstances by 
excluding the interest amount from the actual cost of the land 
that she had made a capital gain of Rs. 20,000.00 when, as a 
matter of fact, she had not made any profit at all by the 
transaction. Applying the said observations of the Calcutta and 
the Bombay High Courts to the present case, we hold that the 
Tribunal was right in adding the interest amount of Rs. 
16,878.00 towards the actual cost of the land.” 

 

8.  In the case of Addl.Commissioner of Income-tax Vs. K.S.  
Gupta [19791 119 ITR 372 (Andhra Pradesh) the assessee 
purchased certain lands with borrowed money. During the relevant 
assessment year, the lands were sold. The assessee claimed that 
the interest paid on borrowings should be included. in the cost of 
acquisition, for purpose of determining capital gains. The Income-tax 
Officer did not include the amount of interest in the cost of 
acquisition. The AAC allowed the assessee s appeal. The Tribunal 
upheld the order of the AAC.  On an appeal the Hon’ble High Court, 
referring to the decision in the case of Challapalli Sugars Ltd. Vs. 
CIT [1975] 98 ITR 167 (SC) held : 

In the instant case, from the concession made by the 
department's representative before the Tribunal, it is clear that 
the interest of Rs. 11,344 paid by the assessee from January 1, 
1957, to August 11, 1966, was neither claimed by the assessee 
nor allowed by the department year after year. Under these 
circumstances, in order to find out what was the cost of 
acquisition to the assessee in respect of these plots one has to 
take into account not only the original price paid by the assessee 
for these two plots of land at Adarshnagar, but also to include in 
that cost of acquisition the capitalised interest paid by him on 
the borrowings by him for paying the purchase price of Rs. 
9,138 when he originally purchased the two plots in 1957. 

7. In CIT v. Mithlesh Kumari , the Delhi High Court has also 
taken a view similar to the one which we are taking in this case. 
The Delhi High Court there has held that the interest paid by the 
assessee on money borrowed for the purchase of an open plot of 
land constituted part of actual cost of the assessee within the 
meaning of Section 12B(2)(ii) of the Indian I.T. Act, 1922, for the 
purpose of determining the capital gain derived from the sale of 
the land. The basic principle, in cases of this kind, is to ascertain 
the actual cost of acquisition to the assessee and in arriving at 
the figure of actual cost of acquisition the interest which has 
been capitalised must be included; otherwise, from the 
commercial point of view and the principles of accountancy, one 
cannot get a correct idea of the cost of acquisition. The Tribunal, 
in the instant case, has, therefore, applied the correct principle 
and come to the correct conclusion. 

Under these circumstances, it is obvious that the amount of Rs. 
11,344 was part of the actual cost of acquisition for purposes of 
determining the capital gains for the assessment year 1967-68. 
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9. In the case of S.Balanalias Shanmuqam Vs. DCIT [2009]120 
ITD 469 (Pune), the assessee filed his return of income showing loss 
on sale of shares. While working out capital gain, assessee included 
amount of interest paid on funds borrowed for investment in shares to 
cost of shares and also capitalized said interest in cost. The Assessing 
Officer was of the view that since assessee had disclosed income 
under head capital gain, impugned computation was covered under 
provision of section 48 wherein expenditure incurred wholly and 
exclusively in connection with transfer and cost of improvement had to 
be allowed.  He further held that component of interest happened to be 
not covered under said section and, accordingly, reduced capital loss 
on sale of shares by cost so enhanced. On appeal, Commissioner 
(Appeals) upheld order of Assessing Officer and held that since 
intention of investment in shares was earning of dividend and as said 
dividend income happened to be exempt, any expenditure in that 
regard had not to be taken into account in view of provisions of section 
14A. The issue before the Hon'ble ITAT was whether since assessee 
had borrowed funds for acquisition of those share scripts and burden 
of interest had been capitalized, interest burden could not be 
segregated from amount of investment and whether, therefore, 
assessee was entitled to take into account interest liability towards 
cost of capital asset for purpose of computation of capital gain. The 
ITAT allowed the appeal of the assessee in the following words : 

 

7. To deal with the first question, it is worth mentioning in the 
beginning itself that the admitted position is as per the 
statement made by the lea ned Authorised Representative that 
the burden of interest has never been claimed by the assessee 
as a revenue expenditure, but it was always being capitalized in 
the past. The Revenue authorities have also mentioned that the 
investment in shares was out of the cash credit account showing 
a debit balance  naturally burdened with the interest amount. It 
has not been denied by the Revenue authorities that the money 
was not borrowed for acquiring the capital assets i.e. the share 
scrips in question. Within this narrow compass of admitted 
facts  we have examined the relevant section i.e. Sec.48 of IT Act 
as discussed by the Revenue authorities. This section says that 
the capital gain is to be computed by deducting from the 
consideration the prescribed two amounts, first expenditure 
incurred wholly and exclusively in connection with such transfer 
and second, the cost of acquisition of the asset and the cost of 
any improvement thereto. The issue in hand falls under the 
second category. Once it is an established fact that the appellant 
had borrowed the funds for acquisition of those share scrips and 
the burden of interest had been capitalized, therefore, that 
interest burden cannot be segregated from the amount of 
investment. At this juncture, we may also like to mention an 
observation of learned CIT (A) that, quote "thus, the expenditure 
by way of interest is part of cost only on the date purchase of 
share is made and after that whatever is interest cost, is 
incurred by the appellant for retaining or maintaining the capital 
asset and therefore cannot be allowed as deduction" unquote. 
This observation makes it clear that he was agreeable that in 
case interest is part of the cost, then it falls within cl. (ii) of s. 48 
of IT Act. However, he was apprehensive, that if the burden of 
interest is for retaining or maintaining a capital asset then not to 
be allowed. On this proposition of learned CIT(A), we are of the 
view that even if it is a situation that a capital asset is acquired 
out of the borrowed funds having liability of interest, and since it 
had been capitalized in the books of accounts treated as a part 
of cost of asset and never claimed as a revenue expenditure, 
then that too is towards enhancing the cost of such capital asset 
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and cannot be segregated from the cost of acquisition. 
Nevertheless, this question has been answered by few decisions 
as relied upon by learned Authorised Representative namely CIT 
vs. Mithlesh Kumari (supra) wherein the Hon’ble Court has held 
that the interest paid by the assessee on money borrowed for 
the purchase of an open plot of land constituted part of actual 
cost of the assessee, for the purpose of determining the capital 
gain derived from the sale of the land. Facts were that the loan 
was raised from mother-in-law, for the purpose of purchasing 
the plot. As the interest was paid on this loan but since the 
genuineness of the transaction has not been disputed by the 
Revenue, then the question was whether the interest paid by the 
assessee to her mother-in-law could be included in the actual 
cost of the land. In this regard, an important finding was given 
by the Hon’ble Court that it will not make any difference 
whether the interest was paid on the date of purchase or 
whether it is paid subsequently. At this stage again, we want to 
make ourself clear that the section itself prescribes that the cost 
of any improvement thereto is also admissible under sub-cl. (ii) 
of s. 48. The Court has gone to the extent of making a very 
emphatical comment that to exclude the interest from the actual 
of the asset would lead to anomalous results. Resultantly, it 
was held that the Tribunal was right in adding the interest 
amount towards the actual cost of the land. Almost identical 
was the observation by Hon’ble Andhra Pradesh High Court in 
the case of K.S. Gupta (supra) because therein as well, the land 
was purchased with borrowed money and the Hon’ble Court has 
held that the expression "actual cost" has not been defined in 
the Act, so as such, the expression should be construed in the 
sense which no commercial man would misunderstand. 
According to the Hon’ble Court, the accepted principle of 
accountancy is that for determination of the cost of a fixed asset, 
all the expenditures incurred for bringing into existence such 
asset must be included in the cost of acquisition. It was 
concluded that the capitalized interest must be included in 
actual cost. We have also examined another decision as cited by 
the appellant, decided by Hon’ble Karnataka High Court in the 
case of Maithreyi Pai (supra) and have found that the question 
was the deduction of interest on borrowings utilized for 
purchase of shares and whether such interest constituted part of 
c st of acquisition of shares for the purpose of computation of 
capital gain. The ITO has disallowed the claim on the ground 
that the interest had already been allowed as a deduction under 
s. 57 while computing income from dividend, so the Revenue has 
contended that such a deduction, if allowed, would amount to 
double deduction. Since there was no finding by the Tribunal 
whether the deduction would amount to double deduction, hence 
the matter was remanded back as the question referred could 
not be answered by the Hon’ble Court. However, this decision 
gives us certain guidelines on account of the fact that if the 
Revenue has not contended that the interest had ever been 
claimed as a deduction www.taxpundit.org/ feedback.html 
www.taxpundit.org www.taxpundit.org/ library.html 
www.taxpundit.org/ about.html Page 3 of 4 
www.taxpundit.org/ contact.html www.taxpundit.org and also 
the Revenue has not contended that the interest was wrongly 
capitalized, then in the light of the said accepted position, the 
interest ought to be held as part of the cost of the asset in 
question. Thus, our view gets fortified by the legal proposition 
laid down by the Hon’ble Court. In the light of this discussion, 
we arrive at the conclusion that the appellant is entitled to take 
into account the interest liability towards cost of the capital 
asset for the purpose of computation of the capital gain as 
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prescribed under s. 48(ii) of IT Act. 8. The next question is new 
and also interesting because of the introduction of s. 14A in the 
statute. Nevertheless, the basic fundamentals for the 
introduction were that certain income are not includible while 
computing the total income as these are exempt under certain 
provisions of the Act. There have been cases where deductions 
have been claimed in respect of such exempted income. This in 
effect means that the tax incentive given by way of exemptions 
to certain categories of income is being used to reduce all the tax 
payable on the non-exempt income by debiting the expenses 
incurred to earn the exempt income against taxable income. This 
is against the basic principles of taxation whereby only the net 
income, i.e., gross income minus the expenditure is taxed. On the 
same analogy, the exemption is also in respect of the net income. 
Expenses incurred can be allowed only to the extent they are 
relatable to the earning of taxable income. This is the purport of 
s. 14A. One must not overlook the intention with which this 
legislation has been made as it appeared to have been 
misunderstood in this case by the Revenue authorities. To make 
ourself more clear, hereinbelow reproduce the section : "14A. (1) 
For the purposes of computing the total income under this 
chapter, no deduction shall be allowed in respect of expenditure 
incurred by the assessee in relation to ncome which does not 
form part of the total income under this Act " Let us analyze the 
phrases of this section. The first phrase is ‘for the purpose of 
computing the total income under this chapter’ which made it 
clear that the various heads of income as prescribed under 
Chapter IV are the subject matter and within the ambit of s. 
14A. As per s. 14, cl. ‘E  "capital gain" is classified under the 
heads of income. Next phrase is, "in relation to income which 
does not form part of the total income under this Act" which 
means if an income does form part of the total income, then the 
related expenditure is out of the ambit of the applicability of s. 
14A. Thus, the basic question is, that under the present facts of 
this appeal, whether the capital gain shown as income by the 
assessee had formed part of the total income. Definitely, the 
answer is affirmative because the capital gain shown by the 
assessee had formed part of the total income of the assessee. 
Otherwise also, capital gain is not exempt income and without 
any fs and buts, always being taxed in the hands of a 
taxpayer. Therefore, the Revenue authorities have proceeded on 
a wrong premise that the interest expenditure was in respect of 
an income which was exempt, or did not form part of the total 
income. 8.1 The confusion occurred in the minds of the Revenue 
authorities was due to the incidence of dividend income arising 
from the asset, i.e., share scrips. Now the situation is like this 
that the capital gain as such is not exempt arising from the 
capital assets for the purpose of computation of gain under s. 
48, however, the revenue generated there from is a non-taxable 
income. We have posed a question during the course of hearing 
that whether the Revenue Department is assessing that revenue 
generation in the year under consideration i.e., the dividend 
income stated to be earned from those share scrips in question 
or the Revenue is taxing the gain arising on transfer of the 
impugned capital asset. Undisputedly, the issue is related to the 
transfer of the capital asset and not the revenue generated there 
out. To sum up, we hereby clarify that a situation may arise that 
on transfer of a capital asset, the gain is taxable but not the 
incidental income, and if so, the expenditure having nexus with 
the cost of acquisition has to be taken into account for the 
purpose of computation of the gain as prescribed under s. 48(ii) 
of IT Act.” 
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10. Thought  this decision is in respect of interest paid for funds utilized 
to buy share scripts, the principle enunciated in the decision would be 
applicable in the case of house property as well.  Once it is an 
established fact that the assessee had borrowed the funds for 
acquisition of a property, the burden of interest had been capitalized 
and no deduction of the amount has been claimed in income tax 
returns, that interest burden cannot be segregated from the amount of 
investment.”   
 

 

We further find that Hon’ble Calcutta High Court in the case of Royal 

Calcutta Turf Club (supra)  has held that long term capital loss on 

sale of shares would be allowed to be set off against the long term 

capital loss on sale of land in accordance with Sec.70(3) of the Act.    

We thus find that the issue in the present ground is similar to the 

issue before the Mumbai ITAT in the case of Raptakos Brett & Co., 

Ltd., (supra).  We therefore following the decision of Hon’ble Supreme 

Court in the case of M/s. Vegetable Produc s Ltd.  (supra) and the 

decision of Co-ordinate Bench of the Mumbai Tribunal in the case of  

Raptakos Brett & Co., Ltd., (supra) hold that assessee is entitled to 

set off of the loss of long term capital gains from the shares on which 

security transaction is paid or payable against the long term capital 

gains earned from shares on  which no  security transaction is paid /  

payable.  We thus hold accordingly. Thus, the ground of assessee is 

allowed.  

 

11. In the result, the appeal of assessee is allowed and  that of 

the Revenue is dismissed.  

 

Order pronounced on 8th day of March, 2019. 
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  (PARTHA SARATHI CHAUDHURY)                 (ANIL CHATURVEDI)                                
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पुणे Pune; �दनांक  Dated : 8th March,  2019. 
       
Yamini  

TAXPUNDIT.O
RG



15 

 
 
 

 
 

आदेश क# $�त&ल'प अ(े'षत/Copy of the Order forwarded  to :  
  

1.   अपीलाथ� / The Appellant 

2.   ��यथ� / The Respondent 

3. 

4. 
 

5. 
 

 

6. 

 

CIT(A)-2, Aurangabad.    
Pr. CIT-2, Aurangabad.    
 

"वभागीय �%त%न&ध, आयकर अपील�य अ&धकरण, “बी” / DR, 

ITAT, “B” Pune; 

गाड- फाईल / Guard file. 

                                                                   

                         आदेशानसुार/ BY ORDER,  

 

   // True Copy // 

 
     व/र0ठ %नजी स&चव  / Sr. Private Secretary 

               आयकर अपील�य अ&धकरण ,पुणे / ITAT, Pune 

TAXPUNDIT.O
RG




