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PER VIJAY PAL RAO, JM : 
 
 This appeal by the assessee is directed against the order dated 18.12.2017 of 

ld. CIT (A)-2, Udaipur for the assessment year 2012-13.  The assessee has raised 

the following grounds :- 

 
“ 1. In the facts and circumstances of the case and in law the ld. CIT 

(A) has erred in confirming the action of the ld. AO in adding a 
sum of Rs. 1,14,91,500/- as unexplained cash credit u/s 68 of 
the Income Tax Act, 1961. The action of the ld. CIT (Appeals) is 
illegal, unjustified, arbitrary and against the facts of the case. 
Relief may please be granted by deleting the said addition of Rs. 
1,14,91,500/-. 

 
2. The assessee craves its right to add, amend or alter any of the 

grounds on or before the hearing.” 
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2. The assessee is a private limited company and engaged in the business of 

manufacturing and trading of copper wire and strips.  The assessee filed its return of 

income on 30.09.2012 declaring total income of Rs. 10,75,533/-.  During the scrutiny 

assessment proceedings, the AO noted that the assessee company has received 

share capital at very high premium from various concerns based at Calcutta.  The 

details of the share applicants, their addresses and share application money received 

by the assessee as reproduced by the AO at page 5 are as under :- 

 

S.No. Name of the Share Applicant Address of Share 
applicant 

Share Application 
money 

1. Agomini Commercial Pvt. Ltd. 52, Weston Street, 
Kolka ta. 

1050000/- 

2. Bagdevi Suppliers Pvt. Ltd. 52, Weston Street, 
Kolkatta. 

1050000/- 

3. Solphone Commerce Pvt. Ltd. 1, Ganesh Chandra 
Avenue, Kolkatta 

2100000/- 

4. Alfa Tie Up Pvt. Ltd. 52, Weston Street, 
Kolkatta. 

2100000/- 

5. Index Tie Up Pvt. Ltd  6th Floor, room No. 
601, 1 Ganesh 
Chandra Avenue, 
Kolkatta 

1050000/- 

6. Goodview Vintrade Pvt. Ltd. 64, Saklat Place, 4th 
Floor, Kolkatta  

1050000/- 

7. Trishna Distributors Pvt. Ltd. 12, Kapalitolla Lane 1050000/- 

8. Sita Ram S-82, Kartarpura 
Industrial Area, 22 
Godam, Jaipur. 

499500/- 

9. Umrao Mal Jat Near Pushpa 
Complex, Delhi NH 
No. 8, Pawta. 

499500/- 

10. Sarvan Singh 167, Bus Stand, 
rampura Dabri, Sikar 
road, Jaipur. 

499500/- 

11. Issuf Bhai 576, Sirsi Road, 
Jhotwara, Jaipur. 

150000/- 

12. R.N. Choudhary 56, Priya Nath Ghosh 
Street, Kolkatta. 

150000/- 
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13.  Suresh Jangid Ram Nagar Vistar, 
Sodala, Jaipur. 

243000/- 

 

To ascertain the creditworthiness and identity of the investors and genuineness of 

the transaction, the AO asked the assessee to produce the Directors of the above 

companies for examination.  The assessee could not produce the directors for 

examination. The AO then issued notice under section 133(6) and called information 

from the companies.  The notices issued under section 133(6) in respect of the 

companies were stated to have been received back undelivered.  The replies from 

five companies were received by the A.O. along with some information.  The AO 

noted that the returned income of the five companies is very less in comparison to 

the investment made by them in the shares of the assessee. Thus the AO has 

doubted the creditworthiness and genuineness of the transaction.  The AO has also 

examined the Audit Reports of those five companies and found that there are huge 

non-current investment by these companies shown in the Balance Sheets but not 

having any income from those investments.  Thus the AO observed that the 

investments must have been made with the motive to earn profit but when no 

income is earned then the same cannot be treated as genuine investment.  

Accordingly, the AO rejected the assessee’s explanation and evidence produced in 

support of the claim of proving the identity and creditworthiness of the applicants 

and genuineness of the transactions and consequently made the addition of the 

entire share application money of Rs. 1,14,91,500/- under section 68 of the IT Act.  

The assessee challenged the action of the AO before the ld. CIT (A) but could not 

succeed as the ld. CIT (A) after considering the notice issued by the AO under 
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section 133(6) received back unserved held that the assessee has failed to discharge 

its onus to prove the identity, creditworthiness of the creditor and genuineness of 

the transaction. 

3. Before us, the ld. A/R of the assessee has submitted that the assessee 

received share capital from 13 applicants, out of which 6 are individuals and 7 are 

companies. The ld. A/R has referred to the assessment order and submitted that 

though the AO has mentioned that the notices issued under section 133(6) were 

received back unserved, however, no details of date of notice and the parties to 

whom the notices were issued and received back are given.  A very vague statement 

has been made at para 6 of the order.  The ld. CIT (A) has given the details of the 

notices issued by the AO and also reproduced the copies of the returned envelopes 

in the impugned order. However, all these facts and records were not confronted 

with the assessee either during the assessment proceedings or during the appellate 

proceedings. The ld. A/R has further pointed out that the AO has given the details of 

the share applicants with heir addresses as provided by the assessee at page 5  

whereas the notices were issued at wrong address. He has referred to the notices 

issued to M/s. Goodview Vintrade Pvt. Ltd. wherein the address written on the 

envelope is a wrong address at : 64, Saklat Place, 4th Floor, Kolkata-700072 whereas 

the correct address as provided by the assessee is : 6A, 4th Floor, Saklat Place, 

Kolkata-700072.  The ld. A/R has referred to page no. 28 of the Paper Book to show 

that the correct address as given by the assessee is different.  The assessee was 

very much available with the AO as per the ITR of the said company. However, the 

AO has issued the notice at wrong address.  Similarly, in case of M/s. Trishna 
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Distributors Private Limited, the AO issued notice at the old address whereas the 

said company changed the address as per the record available with the Registrar of 

Companies, Ministry of Corporate Affairs.  He has referred to the snapshot of 

Ministry of Corporate Affairs wherein the said company has filed Form No. 18 for 

change of Registered Office.  Thus the change of address is very much available in 

public domain and particularly at the website of Ministry of Corporate Affairs. Hence, 

the ld. A/R has contended that due to this incorrect address, the notices were 

received back unserved.  Further, the AO himself has stated in the assessment order 

that the remaining five companies have filed the details in response to the notice 

under section 133(6).  As regards the individual share applicants, the ld. A/R has 

submitted that the notice issued to three share applicants, namely, Suresh Jangid, 

Issuf Bhai and Sita Ram were received back unserved as complete address was not 

mentioned in the letter. However, the assessee produced the affidavits of all these 

individual share applicants and, therefore, their identity and confirmation has been 

produced by the assessee. The ld. A/R has thus contended that when the assessee 

produced all the documentary evidence to establish the identity, creditworthiness of 

these share applicants as well as genuineness of the transactions, then treating the 

share capital received by the assessee as unexplained credit only on the basis of 

some doubt and without having any contrary material or record is not justified. He 

has referred to the letters filed by the individual share applicants and submitted that 

all these six individuals have confirmed the investment in the shares of the assessee 

company.  The AO has not conducted any enquiry.  The transactions are through 

banking channel, therefore, the genuineness of the transaction cannot be doubted 
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until and unless something contrary is proved or brought on record.  He has further 

submitted that the ld. CIT (A) has confirmed the addition by relying upon various 

decisions.  However, those decisions are not applicable in the case of the assessee 

when there is no material with the AO to show that share capital received by the 

assessee is bogus transaction. The AO has made the addition only on the basis of 

suspicion and not on the basis of any evidence.  In the decisions relied upon by the 

ld. CIT (A), there were investigations and investigation reports were available with 

the AO to show that those share applicants were entry providers whereas in the case 

of the assessee none of the share applicants were found to be entry providers.  He 

has further contended that the AO has made the addition on the ground that the 

details of five companies show that they have very less or meager income declared 

in the return of income and further no income is shown from the huge investments 

as per their balance sheets.  The ld. A/R has submitted that when there is no 

material or admission by the shareholders that the transactions are not genuine, 

then the addition made me ely on the suspicion is not justified.  He has relied upon 

the decision of Hon’ble Jurisdictional High Court in case of CIT vs. ARL Infratech Ltd, 

394 ITR 383 (Raj.) and submitted that the Hon’ble High Court has upheld the finding 

of this Tribunal wherein the claim of the assessee was found to be genuine when 

mode of payment has been explained and no direct or indirect relationship between 

assessee and share applicants were found. He has also relied upon the decisions of 

Hon’ble Jurisdictional High Court in case of CIT vs. Bhaval Synthetics, 217 Taxman 

23 (Raj.) and in case of CIT vs. Supertech Diamond tools (P) Ltd., 44 taxmann.com 

460 (Raj.).  The ld. A/R has then relied upon the decision of Hon’ble Allahabad High 
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Court in case of CIT vs. Vacmet Packaging (India) Pvt. Ltd., 367 ITR 217 (All.) and 

submitted that the Hon’ble High Court has upheld the finding of the Tribunal based 

on the documentary evidence to prove the genuineness of the share applicant, share 

application money consisting of share application form, copies of bank accounts of 

the share applicants, copies of income tax return of share applicants, balance sheets 

and copies of share allotment certificates.  The assessee has also produced all the 

relevant documentary evidence including PAN and return of income of the share 

applicants, copies of bank accounts and their financial statements. He has also relied 

upon the following decisions :- 

  Som Tobacco India Ltd. 
  42 taxmann.com 310 (All.) 
 
  CIT vs. Divine Leasing & Finance Ltd. 
  299 ITR 268 (Delhi) 
 
  CIT vs. Orchid Industries Pvt. Ltd. 
  397 ITR 136 (Bombay) 
 
  Bharti Syntex Ltd. vs. DCIT 
  137 TTJ 82 (Jaipur) 
 
  Vrindavan Farms Pvt. Ltd. 
  ITA No. 71, 72, 84/2015 dated 12.08.2015.(Delhi HC) 
 
  CIT vs. M/s. Dataware Pvt. Ltd. 
  GA No. 2856 of 2011 (Calcutta HC). 
 
 
4. On the other hand, the ld. D/R has submitted that the AO has conducted an 

enquiry and issued notices under section 133(6) to all the share applicants, however, 

these notices were received back unserved.  Further the replies from the share 

applicants were received on plain paper, which suggest that the assessee has 

managed those replies. He has further submitted that the AO on examination of the 
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financial records of the share applicants found that the investments were churning  

from year to year but without any income.  Therefore, those companies are not 

doing any business but showing only paper transactions.  The ld. D/R has further 

pointed out that in the Profit & Loss account these companies have not claimed any 

rent for office, therefore, the addresses were not genuine.  The premium received 

by the assessee of Rs. 290/- per share of face value of Rs. 10/- is not justified 

having regard to the financial position of the assessee.  The AO asked the assessee 

to produce the directors to verify the identity and creditworthiness of the investors 

and genuineness of the transactions. However, the assessee has failed to produce 

the directors. He has referred to the finding of the ld. CIT (A) and submitted that the 

ld. CIT (A) has relied upon the decision of Agra Bench of the Tribunal in the case of 

Suman Gupta vs. ITO, 138 ITD 153 (Agra).  He has relied upon the decision of 

Hon’ble Delhi High Court in case of CIT vs. Nova Promoters and Finlease Pvt. Ltd., 

342 ITR 169 (Delhi). He has a so relied upon the decision of Hon’ble Supreme Court 

in case of PCIT vs. NRA Iron & Steel Pvt. Ltd., 262 Taxman 74 (SC). Thus the ld. 

D/R has submitted that when the assessee has failed to discharge its onus to prove 

the identity and creditworthiness of the share applicants as well as genuineness of 

the transaction, then in view of the various decisions as referred by the ld. CIT (A), 

the addition made by the AO and confirmed by the ld. CIT (A) is justified.   He has 

relied upon the orders of the authorities below. 

5. We have considered the rival submissions as well as the relevant material on 

record.  In order to verify the genuineness of the transaction, identity and 

creditworthiness of the shareholders, the AO issued notices under section 133(6) on 
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18.09.2014.  The relevant portion of the assessment order on this point in para 

3(ii)(a) at page 6 is as under :- 

 

“ 3(ii). Issues related to investment made by above companies, 
following facts/issues has been noticed :- 

 
(a)  For verification of genuineness of transaction, identity and credit 

worthiness of shareholder, this office had sent letter as on 
18.09.2014 under section 133(6) of I.T. Act 1961 to following 
persons which return back with remark that “ no such 
company/person on this address”.  

 

The AO has stated that the letters sent were returned back with the postal remark 

“no such company or person on this address”.  However, in the entire assessment 

order, the AO has not mentioned how many notices issued under section 133(6) 

were returned back.  The AO has also noted that replies from five companies were 

received, the details of the same were reproduced by the AO as under :- 

S.No. Name of Investor 
company 

Return income in 
AY 2012-13 

Return Income 
in AY 2011-12 
 

1. Index Tie Up Pvt. 
Ltd. 

21800/- 18,295/- 

2. Alfa Tie Up Pvt. 
Ltd. 

37416/- 41,227/- 

3. Begdevi Suppliers 
Pvt. Ltd. 

17476/- 27,207/- 

4. Agomoni 
commercial Pvt. 
Ltd. 

24,215/- 27,224/- 

5. Dolphin Commerce 
Pvt. Ltd. 

16,486/- 13,610/- 

 

Thus the AO himself has taken note of the fact that all these companies have filed 

their returns of income and the AO has considered the returned income for the 
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assessment years 2011-12 and 2012-13 which itself proves the identity of these 

share applicants.  The AO further verified the audit reports as well as financial 

statements and observed at page 7 para (e)(i) to (v) as under :- 

“ (e) On perusal of audit reports as well as financial statements 
furnished by above five companies, following discrepancies came into 
the notice regarding to non current investments, these are as under :- 

(i) The Company M/s. Index Tie-up Private Limited had non-current 
investments worth Rs. 6,81,52,000/- as on 31.03.011 and worth 
Rs. 3,53,40,000/- as on 31.03.2012. It means that the company 
had reduced investments approximately Rs  3.28 crores till 
31.03.2012. 
 

(ii) The Company M/s. Alfa Tie-up Private Limited had non-current 
investments worth Rs. 1,25,50,000/- as on 31.03.2011 and 
worth Rs. 1,21,00,000/- as on 31.03.2012. It means that the 
company had reduced investments approximately Rs. 4.50 lakh 
till 31.03.2012. 
 

(iii) The company M/s. Baddevi Suppliers Pvt. Ltd. had non-current 
investments worth Rs. 1,56,00,000/- as on 31.03.2011 and 
worth Rs  2,11,00,000/- as on 31.03.2012. It means that the 
company had increase non current investments approximately 
Rs. 55 00 lakh till 31.03.2012. 
 

(iv) The company M/s. Agomoni Commercial Pvt. Ltd. had non 
current investments worth Rs. 95,27,000/- as on 31.03.2011 
and worth Rs. 3,20,87,000/- as on 31.03.2012. It means that 
the company had increase non current investments 
approximately Rs. 2.26 crore lakh till 31.03.2012. 
 

(v) The Company M/s. Dolphin Commerce Private Limited had non-
current investments worth Rs. 4,95,28,000/- as on 31.03.2011 
and worth Rs. 2,97,70,000/- as on 31.03.2012. It means that 
the company had reduced investments by approximately Rs. 
1.98 crore till 31.03.2012.” 

 

Thus the AO has considered the non current investment of these five companies 

from the financial statements and since these companies have not shown a 
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reasonable income from the investments, therefore, the AO doubted the investments 

shown by these companies in their balance sheets.  As regards the remaining two 

companies, we find that the ld. CIT (A) has reproduced the postal envelopes in 

which the notices were issued by the AO at pages 29 and 33 of the impugned order.  

It is manifest from the address written on the envelope that in case of M/s. Good 

View Vintrade Pvt. Ltd., the AO has noted down wrong address of the said company 

even in the details reproduced in the assessment order.  Therefore, the correct 

address of the said company being 6A, 4th Floor, Saklat Place, Kolkata 700072 has 

been written on the envelope as 64, Saklat Place, 4th Floor, Kolkata, West Bengal 

700072.  Once the wrong address is mentioned by the AO on the envelope, then the 

non delivery of the said notice cannot be attributed to the assessee.  We further 

note that in the record of the said company at pages 27 to 46 of the paper book, the 

correct address is given on all the records including the ITR, their financial 

statements, audit report, bank statements.   The AO himself has issued the notice at 

wrong address then the assessee cannot be held liable for non service of the said 

notice. Similarly, in case of M/s. Trishna Distributors Pvt. Ltd., the notice was issued 

at the old address whereas the said company had already shifted its registered office 

address as per the record of the Ministry of Corporate Affairs and Registrar of 

Companies.  The ld. A/R of the assessee has produced snapshot of Form 18 

available at the website of the Ministry of Corporate Affairs which shows that the 

said company shifted the office address with effect from 23rd December, 2013 

whereas the AO issued the notice at the old address.  Thus due to the wrong 

address, the notice issued to the said company could not be received.  Apart from 

TAXPUNDIT.O
RG



12 

ITA No. 75/JP/2018. 

M/s. Izzy Metals Pvt. Ltd., Jaipur. 

 

 

these two returned notices, the ld. CIT (A) has not referred to any other notices 

issued under section 133(6) to the companies, but all other returned notices were 

referred in respect of the individuals.  We find from the returned envelopes as 

produced by the ld. CIT (A) at pages 30, 31, 34, 35 and 36 that the reasons given 

by the postal authorities is incomplete address.  Thus it is clear that due to 

wrong/incomplete address, the notices issued by the AO to some of the share 

applicants were received unserved.  Once the reason of non delivery of the notices 

was known to the AO, then further steps could have been taken by the AO to 

conduct a proper enquiry.  Instead of taking further steps, the AO asked the 

assessee to produce all the share applicants.  The assessee submitted the letters 

from all six individual share applicants along with the affidavits wherein they have 

confirmed the investment in the shares of the assessee.  Once the assessee has 

produced the letters and affidavits, then the primary onus on the assessee has been 

discharged.  In respect of these companies, the AO has himself accepted that they 

have filed all the relevant details, ITRs, financial statements, bank statements and 

replies to the notices issued by the AO under section 133(6).  Once all these 

documentary evidences were produced before the AO and the genuineness of these 

documents were not doubted by the AO, then the assessee has proved the identity 

of the share applicants which is otherwise cannot be disputed when these 

companies are tax assessees and their status is also available on the website of 

Ministry of Corporate Affairs/ROC.  Further, when these companies are assessed to 

tax, then merely because they have declared very less income in the return of 

income cannot be a reason for doubting their creditworthiness.  The source of 

TAXPUNDIT.O
RG



13 

ITA No. 75/JP/2018. 

M/s. Izzy Metals Pvt. Ltd., Jaipur. 

 

 

investment was already available with the AO from the financial statements as well 

as the bank accounts of these companies.  We further note that in the case in hand, 

the AO has made the addition only on the basis of suspicion and not on the basis of 

any evidence or other material to show that these companies are either indulged in 

providing accommodation entries or having no source of investment.  The ld. CIT (A) 

while confirming the addition has placed reliance on the various decisions.  However, 

we find that in all those decisions there were some evidence and material with the 

AO being the report of the Investigation Wing to show that the share applicants in 

those cases were found to be accommodation entry providers. However, in the case 

in hand, the AO has not brought any material on record to show either these share 

applicant companies are providing accommodation entries or they are bogus paper 

companies.  The AO has only expressed his doubt about the genuineness but this is 

only a suspicion without any basis.  When the assessee has produced all the relevant 

documents which includes PAN, ITRs, financial statements, audit report, bank 

accounts, share applications etc. then in the absence of any contrary material to 

controvert or disprove the documentary evidence produced by the assessee, the 

addition made by the AO under section 68 is not justified.  We further note that 

even the decision relied upon by the ld. D/R in the case of PCIT vs. NRA Iron & Steel 

Pvt. Ltd. (supra) the facts which were considered by the Hon’ble Supreme Court are 

distinguishable as the AO conducted the enquiry in respect of all the share 

applicants as it is referred in para 12 of the said decision, whereas in the case in 

hand, the AO received the replies and documentary evidence in response to notices 
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under section 133(6).  The Hon’ble Jurisdictional High Court in case of CIT vs. ARL 

Infratech Ltd. (supra) has considered this issue in para 5 to 10 as under :- 

“5. Taking into consideration the aforesaid facts, the Tribunal in para 2.6, 

observed as under : 

"Adverting to the facts of the given case, we are of the considered 

opinion that all the shares applicants stand identified. The assessee has 

provided PANs of the share applications. The mode of payment has 

also been made explained. There is no direct or indirect relation 

between the assessee-company and the share applicants. The 

statements recorded during survey has got no evidentiary value and the 

law is very much settled on this issue. In any case, even under the 

provisions of section 68 of the Act, the assessee cannot be forced to 

prove the source of the source. The law on this subject is also settled 

by numerous decisions. The alleged report of the Inspector of the 

Department who is stated to have visited at the given address of the 

share applicants was never put or confronted to the assessee. The 

cumulative effects of these reasons is that the impugned addition 

cannot be added in the hands of the assessee-company. Accordingly, 

we order to delete th  entire additions and allow the appeal of the 

assessee." 

6. In our view, the decision of the Supreme Court in the case of CIT v. Lovely 

Exports (P.) Ltd. [2009] 319 ITR (St.) 5 (SC) held as under : 

"Can the amount of share money be regarded as undisclosed income 

under section 68 of the Income-tax Act, 1961 ? We find no merit in 

this special leave petition for the simple reason that if the share-

appl cation money is received by the assessee-company from alleged 

bogus shareholders, whose names are given to the Assessing Officer, 

then the Department is free to proceed to reopen their individual 

assessments in accordance with law. Hence, we find no infirmity with 

the impugned judgment." 

7. Counsel for the respondents relied upon the following decisions : 

(i)   CIT v. Orissa Corpn. (P.) Ltd [1986] 159 ITR 78/25 Taxman 80F (SC), (ii) Shree 

Barkha Synthetics Ltd. v. Asstt.CIT [2006] 283 ITR 377/155 Taxman 289 (Raj.), 

(iii) CIT v. Steller Investment Ltd. [1991] 192 ITR 287/59 Taxman 568 (Delhi), 

(iv) CIT v. Steller Investment Ltd. [2001] 251 ITR 263/115 Taxman 99 (SC), 

(v) CIT v. Divine Leasing & Finance Ltd. [2008] 299 ITR 268/[2007] 158 taxman 440 

(Delhi), (vi) CIT v. First Point Finance Ltd. [2006] 286 ITR 477 (Raj.) and 

(vii) CIT v. GP International Ltd. [2010] 325 ITR 25/186 Taxman 229 (Punj. & Har.). 

 

8. Taking into consideration the observations relied on by the respondents and 

the judgment of the Delhi High Court in the case of CIT v. Value Capital 

TAXPUNDIT.O
RG



15 

ITA No. 75/JP/2018. 

M/s. Izzy Metals Pvt. Ltd., Jaipur. 

 

 

Services (P). Ltd. [2008] 307 ITR 334 more particularly, the observations 

which reads as under : 

"The court in that case held that the additional burden was on the 

Department to show that even if share applicants did not have the 

means to make investment, the investment made by them actually 

emanated from the coffers of the assessee so as to enable it to be 

treated as the undisclosed income of the assessee. In the absence of 

such findings, addition could not be made in the income of the assessee 

under section 68 of the Act." 

9. We have heard Mr. Anuroop Singhi counsel for the appellant and Mr. 

Naresh Gupta counsel for the respondent. 

10. Taking into consideration the observations made by the twin decisions as 

observed by the Tribunal that all the share applicants stand identified. The 

assessee has provided permanent account numbers of the share applicants. The 

mode of payment has also been explained. There is no direct or indirect 

relation between the assessee-company and the share applicants. The 

statements recorded during survey has got no evidentiary value without any 

supporting documents or evidence.” 

 

We find that a similar view has been taken by the Hon’ble Jurisdictional High Court 

in case of PCIT vs. M/s. Shubh Mines Pvt. Ltd. in DB IT Appeal No. 96/2015 dated 

03.05.2016 as well as in case of PCIT vs. Dhanlaxmi Equipment Pvt. Ltd. in DB IT 

Appeal No. 189/2016 dated 23.10.2017.  The Hon’ble Allahabad High Court in case 

of CIT vs. Vacmet Packaging (India) P. Ltd. (supra) has held in para 7 & 8 as under 

:- 

“7. Reliance has been placed on behalf of the assessee on the judgment of the 

Supreme Court in CIT v. Lovely Exports (P) Ltd. [2008] 216 CTR 195. While 

dismissing a Special Leave Petition against the judgment of the Delhi High 

Court in an Income Tax Appeal, the Supreme Court observed that if the share 

application money had been received by the assessee from bogus share 

holders, whose names were furnished to the Assessing Officer, the department 

was free to reopen their assessment proceedings in accordance with law. This 

decision has been considered in a subsequent judgment of the Delhi High 

Court in CIT v. Nova Promoters & Finlease (P) Ltd. [2012] 342 ITR 169/206 

Taxman 207/18 taxmann.com 217. Applying the dictum in Lovely Exports (P.) 
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Ltd.'s case (supra), the Division Bench of the Delhi High Court observed as 

follows:— 

"So understood, it will be seen that where the complete particulars of 

the share applicants such as their names and addresses, income tax file 

numbers, their creditworthiness, share application forms and share 

holders' register, share transfer register etc. are furnished to the 

Assessing Officer and the Assessing Officer has not conducted any 

enquiry into the same or has no material in his possession to show that 

those particulars are false and cannot be acted upon, then no addition 

can be made in the hands of the company under sec.68 and the remedy 

open to the revenue is to go after the share applicants in accordance 

with law. We are afraid that we cannot apply the ratio to a case, such 

as the present one, where the Assessing Officer is in possession of 

material that discredits and impeaches the pa ticulars furnished by the 

assessee and also establishes the link between self-confessed 

"accommodation entry providers", whose business it is to help 

assessees bring into their books of account their unaccounted monies 

through the medium of share subscription, and the assessee. The ratio 

is inapplicable to a case, again such as the present one, where the 

involvement of the assessee in such modus operandi is clearly 

indicated by valid material made available to the Assessing Officer as 

a result of investigations carried out by the revenue authorities into the 

activities of such "entry providers". The existence with the Assessing 

Officer of material showing that the share subscriptions were collected 

as part of a pre-meditated plan - a smokescreen - conceived and 

executed with the connivance or involvement of the assessee excludes 

the applicability of the ratio. In our understanding, the ratio is attracted 

to a case where it is a simple question of whether the assessee has 

discharged the burden placed upon him under section 68 to prove and 

establish the identity and creditworthiness of the share applicant and 

the genuineness of the transaction. In such a case, the Assessing 

Officer cannot sit back with folded hands till the assessee exhausts all 

the evidence or material in his possession and then come forward to 

merely reject the same, without carrying out any verification or 

enquiry into the material placed before him. The case before us does 

not fall under this category and it would be a travesty of truth and 

justice to express a view to the contrary." 

8. In the present case the assessee had discharged the onus of establishing the 

identity, credit worthiness and genuineness of the transactions which had 

formed the basis of the addition that was made under Section 68. Ultimately, 

whether the documentary materials which had been produced by the assessee 

were sufficient to displace the onus is a matter to be decided upon the facts of 

each case. Both the CIT(A) and the Tribunal having held that the assessee had 

duly discharged the onus, in our view no substantial question of law would 

arise.” 
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Accordingly, in view of a series of decisions on the point, we find that the primary 

onus on the assessee to prove the identity and creditworthiness of the creditors as 

well as the genuineness of the transactions stood proved.  Accordingly, the addition 

made by the AO under section 68 of the IT Act is deleted. 

6. In the result, appeal of the assessee is allowed. 

Order is pronounced in the open court on   01/07/2019. 
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