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ORDER 
 
 

PER N.K. BILLAIYA, ACCOUNTANT MEMBER,  
  

 

The above two captioned cross appeals by the assessee and 

revenue are preferred against the order of the Commissioner of Income 

Tax [Appeals] - IX, New Delhi dated 29.09.2014 pertaining to 

assessment year 2009-10.  Since both these appeals were heard 

together and involve common issues, these are being disposed of by 

this common order for the sake of convenience and brevity. 

 

ITA No. 314/DEL/2015 [Assessee’s Appeal] 

2. Ground No. 1 relates to the disallowance of Rs. 88,577/- made 

u/s 14A of the Income-tax Act, 1961 [hereinafter referred to as 'the 

Act'] read with Rule 8D of the Income tax Rules, 1962 [hereinafter 

referred to as 'the Rules’].  

 

2. At the very outset, the ld. AR stated that as per the ratio laid 

down by the Hon'ble Delhi High Court in 372 ITR 694, total 

disallowance u/s 14A of the Act cannot be more than the exempt 

income.   
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3. We find force in the contention of the ld. AR.  Without going into 

the merits of the disallowance, we find that the assessee has disclosed 

exempt dividend income of Rs. 20,995/- u/s 10(33) of the Act.  In the 

light of the decision of the Hon'ble Delhi High Court [supra], we direct 

the Assessing Officer to restrict the disallowance to the extent of 

exempt income of Rs. 20,995/-.  Ground No. 1, with all its sub-grounds 

is partly allowed. 

 

4. Ground No. 2 relates to the disallowance of expenses distributed 

by the assessee to its employees amounting to Rs. 1,57,074/-. 

 

5. During the course of scrutiny assessment proceedings, the 

Assessing Officer noticed that the assessee has debited Rs. 3,14,148/- 

as gift.  The Assessing Officer was of the opinion that the payment of 

gift cannot be said to be incurred wholly and exclusively for the 

purpose of business as per the provisions of section 37(1) of the Act.  

The Assessing Officer found that the assessee has disclosed 50% as 

Fringe Benefit and accordingly, disallowed the balance 50% of the 

expenditure. 
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6. The assessee carried the matter before the CIT(A) but without 

any success. 

 

7. Before us, the ld. AR vehemently contended that since the 

assessee has paid Fringe Benefit Tax [FBT], therefore, expenditure 

cannot be disallowed.  It is the say of the ld. AR that once a FBT has 

been paid, no disallowance can be made. 

 

8. On the other hand, the ld. DR strongly supported the findings of 

the AO. 

 

9. We have given a thoughtful consideration to the orders of the 

authorities below. The Assessing Officer, at para 11.1 of his order, has 

himself accepted hat 50% of the gift as eligible expenditure and, 

therefore, we fail to understand why balance 50% has been disallowed.  

Moreover, there is no dispute that the assessee has paid FBT @ 50%.  

Now it is a settled position of law that no disallowance can be made 

once expenses are exigble to FBT.  Our view is supported by the 

decision of the co-ordinate bench in the case of BG Shirke Construction 

Technology [P] Ltd Vs. CIT ITA No. 1430/PROVISIONS /2010 vide order 

dated 17/07/2012 wherein it has been held as under: 
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"As the CBDT explaining the provisions regarding the FBT makes 

it clear that FBT is levied on the expenses incurred by the 

employer irrespective of whether the same are incurred for 

official or personal purposes. Once FBT is levied on 

such expense it follow that the same are treated as fringe 

benefits treated by the assessee as employer to its employees 

and the same have to be properly allowed as expenses incurred 

wholly and exclusively for the purpose of business. Following the 

decision in the case of Hansraj Mathuradas (2012 (10) TMI 300, 

ITAT, Mumbai direct the AO delete the disal owance. Issues 

decides in favour of assessee." 

 

10. Respectfully following the same, we direct the Assessing Officer 

to delete the addition of Rs. 1 57,074/-. 

 

11. Ground No. 3 relates to the treatment of ‘rental income’ as 

‘income from other sources’. 

 

12. While scrutinising the Return of Income, the Assessing Officer 

noticed that the assessee has disclosed rental receipts from its factory 

building at Gurgaon amounting to Rs. 47,26,510/- and after deducting 

30% as per provisions  of section 24 of the Act, income from house 

property has been disclosed at Rs. 33,08,557/-.  The Assessing Officer 
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found that the assessee has entered into a ‘Leave and License’ 

Agreement and not ‘Lease Rental’ Agreement.  According to the 

Assessing Officer, ‘Lease Rental Agreement’ is different from ‘Leave 

and License Agreement’ and therefore, rental income received by the 

assessee cannot be treated as income from house property.  

Accordingly, the Assessing Officer taxed the entire receipts as income 

from other sources. 

 

13. Aggrieved, the assessee carried the matter before the CIT(A), but 

without any success. 

 

14. Before us, the ld. AR stated that by letting out its factory 

building at Gurgaon, the assessee has received rental income and the 

same has to be taxed under the head ‘income from house property’ 

eligible for deduction @ 30%. 

 

15. On the other hand, the ld. DR supported the findings of the 

Assessing Officer and reiterated that ‘leave and licence agreement’ is 

not similar to ‘lease rental agreement’. 
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16. We have given a thoughtful consideration to the orders of the 

authorities below. There is no dispute that the factory building owned 

by the assessee was let out to M/s Anand Engines Component Ltd., for 

which the assessee earned rental income of Rs. 47.26 lakhs.  Whether 

there existed ‘leave and licence’ agreement and not ‘rental 

agreement’ would not change the colour of receipts in the hands of the 

assessee.  The undeniable fact is that the assessee has earned rental 

income from letting out its property and the same has to be taxed 

under the head ‘income from house property’ eligible for deduction as 

per the provisions of section 24 of the Act.  We, accordingly, direct the 

Assessing Officer to tax rental income under the head ‘income from 

house property’ as per provisions of law.  Ground No. 3 is, accordingly, 

allowed. 

 

17. Ground No. 4 relates to MAT credit claimed amounting to Rs. 

72,30,482/-. 

 

18. We are of the considered opinion that MAT credit has to be 

allowed to the assessee as per the provisions of law and after 

considering the provisions and the assessment history of the assessee.  

We, accordingly, direct the Assessing Officer to allow MAT credit as per 
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provisions of law after considering the provisions and the assessment 

history of the assessee.  Ground No. 4 is allowed for statistical 

purposes. 

 

19. As a result, the appeal filed by the assessee is partly allowed for 

statistical purposes. 

ITA No. 6679/DEL/2014 [Revenue’s appeal] 

 

20. Representatives of both the sides were heard at length, the case 

records carefully perused and with the assistance of the ld. Counsel, 

we have considered the documentary evidences brought on record in 

the form of Paper Book in light of Rule 18(6) of ITAT Rules.  Judicial 

decisions relied upon were carefully perused. 

 

21. First ground raised by the assessee relates to the deletion of 

disallowance of Rs. 2.96 crores u/s 80IC of the Act. 

 

22. Elements of Ground No. 1 and Ground No. 4 have the same issue. 
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23. We are of the considered opinion that the Assessing Officer has 

not appreciated the underlying facts in issue in true perspective.  

Correct facts are that the manufacturing unit at Parwanoo, Himachal 

Pradesh was eligible for deduction u/s 80IC of the Act.  The said 

undertaking belongs to M/s Purolotor India Ltd.  The Assessing Officer 

proceeded by wrong assumption of facts that M/s Purolator India Ltd 

got amalgamated with M/s Mahle Filter Systems [India] Ltd whereas 

the fact of the matter is that Mahle Filter systems [India] Ltd was  the 

transferor company and amalgamated with M/s Purolator India Ltd 

which was the transferee company by order of the Hon'ble High Court 

of Delhi in the matter of Scheme of Amalgamation of Company Petition 

No. 53/2008 connected with Company Application No. 172/2007.  

Subsequently, the name of M/s Purolator India Ltd was changed to M/s 

Mahle Filter Systems [India] Ltd. 

 

24. According to the ld. DR, this is nothing but a sham transaction to 

take the benefit of section 80IC of the Act.  We do not find any force 

in this contention of the ld. DR.  The Scheme of Amalgamation has 

been approved by the Hon'ble High Court of Delhi and, therefore, by no 

stretch of imagination, the transaction of amalgamation can be 

considered as a colourable device or a sham transaction. There is no 
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dispute that the manufacturing unit at Parwanoo was eligible for 

deduction u/s 80IC of the Act the same always belonged to the 

assessee, previously known as M/s Purolator India Ltd.   

 

25. Provisions of section 80IA(12) of the Act have been wrongly 

applied by the Assessing Officer because the said provision is 

applicable where any undertaking which is entitled to the deduction 

u/s 80IA is transferred before expiry of the period specified therein to 

another India company in a scheme of amalgamation or demerger, 

whereas the facts of the case in hand show that the manufacturing unit 

at Parwanoo, HP continued to belong to the assessee and it is only M/s 

Mahle Filter systems [India] Ltd which amalgamated with the assessee 

M/s Purolator India Ltd and only the name has been changed to M/s 

Mahle Filter systems [India] Ltd.  Accordingly, even consequent to the 

amalgamation, the unit at Parwanoo was still owned and managed by 

the assessee in the same manner as it was managed prior to 

amalgamation.  Considering the correct facts in true perspective, we 

do not find any error or infirmity in the findings of the CIT(A).  Ground 

Nos. 1 and 4 raised by the revenue stand dismissed. 
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26. Ground No. 2 relates to the deletion of disallowance of Rs. 

64,23,771/- for the purpose of calculating deduction u/s 80IC of the 

Act. 

 

27. During the course of scrutiny assessment proceedings, on perusal 

of the profit and loss account of the Purwanoo Unit, the Assessing 

Officer observed that the assessee has disclosed ‘Other Income’ of Rs. 

64,23,771/- which consisted of rent receipts, interest receipts, scraps 

as well as discount received and foreign exchange gain.  The Assessing 

Officer was of the firm belief that the expression ‘derived from’ in the 

language of section 80IC of the Act shows that the income must 

directly result from the eligible business and hence it should have a 

direct nexus with the eligible business.  The Assessing Officer, 

accordingly, disallowed the claim of deduction u/s 80IC of the Act.   

 

28. The assessee carried the matter before the CIT(A) and furnished 

the details of ‘Other income’ which read as under:  

 

Interest on loans given to employees   Rs. 1,78,000 

Foreign exchange gain      Rs.19,94,070 

Cash discount given to buyers     Rs. 21,09,398 

Tooling income        Rs.  7,30,233 

Sale of scarp        Rs.  7,56,631 
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Rental income       Rs. 6,10,800 

Rent recovery from employees  
   against rent expenses      Rs. 2,97,447 

Other Income - Common Income Allocation   (Rs. 2,50,689) 

Interest received on fixed deposits –  
   Common Income     

Allocation (netted off in Interest expenses)  (Rs. 2,119) 

Total         Rs. 64,23,771 

 

29. Out of the above, rental income and income on fixed deposits 

was offered to tax under the head ‘Income from other sources’.  Other 

items of income are inevitably linked and have direct nexus to the 

industrial undertaking.  Therefore, these incomes are eligible for 

benefit of deduction u/s 80IC of the Act.  We, therefore, do not find 

any reason to interfere with the findings of the CIT(A).  Ground No.2 is 

dismissed. 

 

30. Ground No. 3 relates to the enhancement of deduction claimed 

u/s 80IC from Rs. 2,64,42,825/- to Rs. 2,96,26,413/-. 

 

31. During the year under consideration, the assessee has transferred 

stock amounting to Rs. 25.55 crores at final selling price to the Head 

Office from where the goods were sold to retail customers.  The cost 
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incurred by the Head Office in the undertaking such sales were 

allocated to the Parwanoo unit.  While scrutinising the return of 

income, the Assessing Officer was of the firm belief that the assessee 

has shifted the profit of the head office to the Parwanoo unit.  Since 

the head office may have incurred such expenses in selling such goods, 

the Assessing Officer was of the opinion that the stock transfer price is 

required to be recomputed to derive correct profit from the 

undertaking as per provisions  of section 80IC(7) r.w.s 80IA(10) of the 

Act.  Accordingly, the Assessing Officer recomputed the profit derived 

from the Parwanoo unit at Rs. 8 crores and recomputed the deduction 

u/s 80IC of the Act. 

 

32. Before the CIT(A), the assessee strongly contended that the 

finding of the Assessing Officer regarding net profit earned by the head 

office is on the basis of assumption that sale is accounted in the head 

office.  It was explained that the head office is only facilitating the 

sales for respective units.  It was further explained that he expenses 

incurred in the head office are allocated to three units based on their 

ratio of sale.  The assessee also filed comparative analysis.   
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33. After considering the facts, detailed submissions and accounts, 

the CIT(A) was convinced that the Head office has allocated the 

expenses and, therefore, no addition is called for and deleted the 

disallowance made by the Assessing Officer. 

 

34. The ld. DR repeated the finding of the Assessing Officer. 

 

35. Per contra, ld. AR reiterated what has been stated before the 

lower authorities. 

 

36. The allocation of expenditure can be understood from the 

following chart: 

 

Mahle Filter System  (India) Limited Certification under section 80-IC 

AssessmentYear2009-2010 

Particulars 
Head Office (Rs.) 

Khandsa 

(Rs.) 

Parwanoo 

(Rs.) 

Pune 

(Rs.) 

Total 

(Rs.) 

I ILE 1 : OTHER INCOME 

i Fixed deposits 

 

•incentives :n sale of Fixed Assets •is for 

expenses no longer required written back ;n 

for Doutful debts written back 

. szc gain (net) 

;• ear income 

. - discount - :e Income og Income . e : f 

scrap ::ellaneous income 

330,533 

20.955 

6,340,642 

534,000 

2,156,044 

(4,712,74

3) 

2.505.066 

2 569 231 

36,199 

4,650.280 

1,758,550 

6,255,687 

2,707,102 

3,231,342 

2.524,812 

2,794,031 

75,062 

178,000 

297,447 

1.994,070 

2,109,398 

730,233 

756,631 

610,800 

311,490 

45,083 

5,722,180 

(2,858,824) 

494,696 

387,289 

4,101,914 

856,222 

20,955 

4,947,727 

6,385,725 

8,014,730 

2 156 44  678,190 

7,321,566 

3,231,342 

3 255 45  4,045,359 

3,642,382 

9,743,728 

4 931 362 

24,033,065 6,676,580 44,555,288 

4 931 362 
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Common income booked above, to be 

considered 

Export incentives apportioned in the ratio 

of expor Exchange Loss on Forward Cover 

in HO for Expo ! Other income apportioned 

    

4,812,367 

460,328 

24,033,065 

4,327.269 

(2,996,708) 

 

6,676,580 

2.013,373 

(1,394,296) 

 

4,101,914 

(321,739) 

776 043 

39,623,926 

6,340,642 

(4,712,743) 

 

5,272,695 26,287,1 1 1 8,439,263 4,556,218 44,555,288 

CHEDULE 2 : COST OF MATERIALS 

Raw A Packing Materials Consumed 

pening slock - JJ: Purchases .ess: Closing 

stock 

rchase finished goods 

Recrease/(Incrcase) in work-in-process and 

finished g 

)pening stock: 

Vork-in-process Finished Goods 

Less: Closing stock .V’ork-in-progress 

Finished goods 

Decrease/(Increase) 

Job work charges 

438,234.943 

43,331,583 

443,306,936 

30,857,434 

18,921,906 

344.865,526 

20,933,172 

43,508,059 

372,815,589 

41,105,399 

105,761,548 

1,599,222,993 

92,896,005 

438,234,943 

230 140 319 

455,781,085 342,854,260 375,218,248 

14 577 324 

1,612,088,537 

244 717 642 668,375,262 

oods 

 

455,781,085 

5,422,909 

 

342,854,260 

5,630,992 34,1 

 

389,795,572 

6,916,058 

 

1,856,806,179 

17,969,959 

 
54,686,9

 

19,306,790 39,748,479 26,516,587 140,258,789 

50,366,5

57 

8,675.773 

8,384,575 

2.833,798 

29,218,456 

4,200,814 

12,993,473 

15,710,385 

100,963,061 

50,366,5

 

17,060,349 32,052,25  17,194,286 * 116,673,446 

4,320,376 2,246,441 

17,900,470 

7,696 225 

16,207,658 

9,322,301 

3,956,325 

- 23,585,343 

38,064.453 

672,695,638 475,927,996 366,758,143 403,074,198 1,918,455,975 

 

Mahle Filter Systems (India) Limited Certification under section 80-IC Assessment Year 2009-

2010 

 

Particulars Head Office (Rs.) Khandsa 

(R ) 

Parwanoo 

(R ) 

Pune 

(R ) 

Total 

(R ) SCHEDULE 3 : PERSONNEL EXPENSES 

Salaries, wages and bonus Contribution to 

provident and other hinds Staff welfare 

Less : Common expenses booked above  to be 

considere Less : Common expenses booked 

above, to be considere 

Add : Common expenses related to trading 

activity appo Add : Common expenses related 

to Pune Plant apportioned in Overall Sales 

       

   

66,638,0

63 

9 729,873 

 

50,571,537 

2,771,869 

8,859,164 

38,095,545 

2,700,582 

5,477,736 

66,241,441 

6,206,578 

10,704,931 

221,546,586 

21.408,902 

29,963,226 

81.289.3

31 

 

62,202,570 46.273,863 83,152,950 

 

272,918,713 

81,289,331 

 6,985,679 

1,114,777 

62,202,570 

1,047,475 

 

46,273,863 

4,595,158 

 

75,152,950 

671,687 

 

183,629,382 

13,300,000 

 9,474,122 19,006,467 23,536,819 15,971,923 67,989,331 

17,574,579 84,492,918 77,175,312 93,675,905 272,918,713 

SCHEDULE 4 : MANUFACTURING, 

ADM1N1STR 

Power and fuel Stores and consumables 

Factory expenses Rent 

   

ATIVE AND 

OTHER 

1,416,2

01 

 

 

EXPENSES 

27,555.916 

11,482,609 

10,257,925 

 

 

9,990.718 

2,626,816 

1,396,236 

224,844 

12.152,876 

3,825.345 

620,251 

442,280 

51.115.711 

15,307.955 

12,884.740 

10,981,138 

2 769 648 
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Purolator India Limited Certification under section 80-1C Assessment Year 2009-2010 

 

 

 

Particulars Head Office Khandsa Panvanoo Pune Total 
 (Rs.) (Rs.) (Rs.) (Rs.) (Rs.) 
insurance 3 542 090 701 164 935 730 763 948 5 942 932 
Freight 28,123,924 22,419,89

 

31.675,208 17,955,7

 

100,174,729 
Advertisement and publicity 30 374 072 48 214 105 337 3 482 41

 

34 010 043 
Legal and professional 63,900,266 2,219,231 1,198,693 13.224,4

 

80,542,623 
Selling expenses 1,041,128 - - - 1.041,128 
Commission on sales - - - -  
Travelling and conveyance 19,362,818 3,138,368 2,355,569 6,889,78

 

31,746,539 
Communication expenses 5 270 311 1 170 540 1 049 824 1 781 90

 

9 272 584 
Research & development 7,352,844 990,939 1.081.575 469,878 9,895,237 
Repairs & maintenance      

Building 1,212,995 131,155 363,545 161,417 1,869,112 
Plant & machinery - 6 013 291 3 267 782 2 574 73

 

11 855 804 
Others 648 233 1 855 315 636 293 3 820 85

 

6 960 691 
Charity & donation 2,430,000 -  - 2,430,000 
Directors’ fees - -  -  
Directors' remuneration 1 000 000 - - - 1 000 000 
Cash discount 17,174,399 1,758,681 - 415,592 19.348.672 
Facilities upkeep 1 896 958 1 738 042 3 145 905 1 924 59

 

8 705 500 
Warranty    563,080 563,080 
Printing and stationary 1 185 953 610 904 705 103 1 305 84

 

3 807 803 
Computer expenses 4 187 626 1 560 624 1 461 036 1 692 35

 

8 901 645 
Miscellaneous expenses 2 502 172 1 960 338 844 568 2 867 82

 

8 174 905 
Royalty 93,055 2,313,582  920,489 3,327,126 
Bank charges and commission 2,034,711 353,162 44,286 699,300 3,131,459 
Loss on retirement of fixed assets 685 160 1 618 882 4 043 052  6 347 094 
Bad and doubtful advances -     
Loss on Sale of Assets 1,001,159 2,171,781 (32 140) (740,189) 2,400.611 
Bad and doubtful debts    1 058 90

 

1 058 908 
 202,666,332 106,907,4

 

67,119 979 78,873,6

 

455,567,417 
Less : Common expenses booked 

    

202,666,332 -   202,666,332 
 - 106 907 4

 

67 119 979 78 873 6

 

252 901 085 
Add : Professional Fee Allocated 

   

11 965 952 12 900 00

 

25 100 000 2 300 00

 

52 265 952 
Add : Common expenses related 

    

45,303,678 6,793,110 29 800,618 4,356,04

 

86,253.447 
Add : Common expenses related 

   

     
apportioned in Paper 

  

-     
Add : Common expenses 

     

8 938 695 17 9 2 32

 

22 206 642 15 069 2

 

64 146 933 
 66,208,325 144 532,9

 

144,227,238 100,598,

 

455,567,417 
| Bad and doubtful advances (Consider Seperately) 

Particulars Head Office 

 

Khandsa Parwanoo 

 

Pune 

 

Total 

 SCHEDULE 5:INTEREST 

Interest cost 

On term loan 

On public deposits 

   

    

 

1,935,014 

808,808 

864,803 

15,299,978 

 

^  . . .   _____  

 

 

352,559 

987,756 

1,935,014 

808,808 

1,217,362 

15,299,978 

  19 880 023 396 576  1 340 31

 

21 616 915 
Less : Interest income Interest on 

 

365,880    365,880 

Interest on fixed deposits 6 120 -  - 6 120 
Interest on ICD 2 727 159 -  - 2 727 159 

 3 099 159 - - - 3 099 159 
Net expenses 16 780 864 396 576 - 1 340 31

 

18 517 756 
Less : Common expenses (net) 

     

16 780 864 -   16 780 864 
 - 396 576 - 1 340 31

 

1 736 891 
Add : Common expenses (net) 

    

2,338,366 4,691,103 5,809,267 3,942,12

 

16,780,864 
 2,338,366 5,087,679 5,809,267 5,282,44

 

18,517,756 
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37. The above extracted charts are part of the annual audited 

accounts of the assessee.  It can be seen from the above chart that the 

head office has allocated the expenditure to three units based on their 

ratio of sale.  Therefore, the findings of the Assessing Officer are ill-

founded.  We, accordingly decline to interfere with the findings of the 

CIT(A).  Accordingly, Ground No. 3 stands dismissed. 

 

38. Ground No. 5 relates to the deletion of disallowance of Rs. 

33,27,126/- on account of royalty payments. 

 

39. The Assessing Officer noticed that the assessee has claimed 

royalty payment of Rs. 33,27,126/- to the following two persons of the 

Mahle Group: 

 

Mahle Filter Systems GmbH, Germany  Rs. 24,72,485/- 

Mahle Filter Systems Japan Corporation   Rs.  7,61,586/- 

 

The Assessing Officer was of the opinion that the above payments were 

clearly in the nature of capital expenditure as the assessee is deriving 

enduring benefits.  The Assessing Officer proceeded by considering the 

relevant clauses of the agreement which are extracted at pages 33 to 
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35 of the assessment order. Drawing strong support from the decision 

of the Hon'ble High Court of Delhi in the case of J.K. Synthetics Ltd 309 

ITR 371, the Assessing Officer concluded by holding that the entire 

royalty payments of Rs. 32,34,071 is capital in nature and not 

allowable as a revenue expenditure.  The Assessing Officer capitalised 

the same and allowed depreciation @ 25% as intangible assets. 

 

40. The assessee strongly agitated the matter before the CIT(A) and 

explained that it is engaged in the business of manufacturing and 

trading of automotive and industrial filters where technology is 

constantly changing and evolving and for which it entered into 

Technical Assistance Agreement with Mahle Filter Systems GmbH and 

Mahle Tennex Corp, Japan for obtaining know-how to manufacture 

automotive and indust ial accessories, for which it paid royalty of Rs. 

32,34,071/-.  It was explained that pursuant to such agreement, the 

assessee only acquired limited rights to use the information for the 

purpose of production of the products in India.  It was brought to the   

Notice of the CIT(A) that grant of license is non transferable and 

without the right to sublicense.  Since the payment of royalty in terms 

of the agreement was for mere use of the technical know-how, and day 

to day technical assistance not resulting in any enduring benefit in 
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capital field or acquisition or creation of capital asset, the same was 

consistently treated as revenue expenditure. 

 

41. After considering the facts and detailed submissions of the 

assessee and after drawing support from various judicial decisions 

discussed by the CIT(A) in his appellate order, the CIT(A) was 

convinced that the payment of royalty in terms of agreement was for 

use of technical know-how and technical assistance, which was 

necessary to carry on and run the business from day to day.  The CIT(A) 

was of the opinion that such expenditure is related to carry on business 

and is for efficient running of business for better profitability.  

Therefore, the same is clearly allowable as revenue expenditure. 

 

42. Before us, the ld. DR read the relevant operative part of the 

assessment order. 

 

43. On the other hand, the ld. AR reiterated what has been stated 

before the lower authorities. 

 

 

TAXPUNDIT.O
RG



20 
 

44. We have given a thoughtful consideration to the orders of the 

authorities below. The undisputed fact is that by virtue of agreement 

with its AEs, the assessee has only acquired limited rights to use the 

information for the purpose of production of products in India.  There 

is also no dispute that the assessee merely acquired a right to use 

technical information provided by the owners of the technical know-

how. The ownership/proprietary rights in the technical know-how 

continue to vest in lithe censor and the assessee is not authorised to 

transfer, assign or convey the know how/technical information to any 

third party and therefore, the assessee acquired a limited right to use 

and exploit the know-how. In our considered opinion, payment of 

royalty was for mere use of technical know-how, not resulting in any 

enduring benefit in the capital field, the same has to be allowed as 

revenue expenditure. 

 

45. Similar view was considered by the Tribunal in the case of Hero 

Motocorp in ITA No. 5130/DEL/2012.  The relevant findings read as 

under: 

 

“In the case of the assessee also, the collaboration agreement 

was for grant of technical assistance for setting up of the 

factory and also for the manufacture and sale of the product. 
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But the assessee made separate payment for the technical 

assistance for setting up of the factory which was $5,00,000. 

This sum was treated as capital expenditure by the assessee 

itself. The annual payment for the royalty was based upon the 

percentage of sale of the motorcycles. Thus, the facts in the 

case of the assessee are distinguishable than the facts before 

the Hon'ble Apex Court. On the other hand, the facts of the 

assessee's case are identical to the facts before the Hon'ble 

Jurisdictional High Court in the case of Climate Systems India 

Ltd. (supra) and Sharda Motor Industrial Ltd. (supra) and also 

the decision of ITAT in assessee's own case cited supra. We, 

therefore, respectfully following the above decisions of Hon'ble 

Jurisdictional High Court, hold that the annual payment of 

royalty was a revenue expenditure  Accordingly, ground No.6 of 

the assessee's appeal is allowed.” 

 

46. This decision of the co-ordinate bench has been upheld by the 

Hon'ble High Court of Delhi in 372 ITR 481 wherein the Hon'ble High 

Court has, in detail, considered the decision given in the case of J.K. 

Synthetics [supra].  Considering the facts of the case in totality, we do 

not find any reason to interfere with the findings of the CIT(A).  

However, depreciation allowed by the Assessing Officer has to be 

withdrawn since the impugned payment is being allowed as revenue 

expenditure.  Ground No. 5 of the revenue stands dismissed. 
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47.  In the result, the appeal of the assessee in ITA No. 

314/DEL/2015 is partly allowed for statistical purposes and that of the 

Revenue in ITA No. 6679/DEL/2014 is dismissed. 

The order is pronounced in the open court on 04.07.2019. 

    
  Sd/-        Sd/- 
  
   
      [SUCHITRA KAMBLE]                    [N.K  BILLAIYA]        
      JUDICIAL MEMBER        ACCOUNTANT MEMBER 
 
 
Dated:   04th July, 2019 
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