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ICICI Bank Limited 
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आदेश / O R D E R 

Manoj Kumar Aggarwal (Accountant Member):- 

1. Aforesaid appeal by revenue for Assessment Year [in short referred to 

as ‘AY’] 2004-05 contest the order of Ld. Commissioner of Income-Tax 

(Appeals)-XXVII, Mumbai, [in short referred to as ‘CIT(A)’], Appeal No. 

CIT(A)-XXVII/DCIT/-3(1)/IT-3/09-10 dated 30/06/2009 on following grounds 

of appeal: - 

1. On the facts and in the circumstances of the case and in law, the Ld. CIT(A) 
erred in allowing 100% deduction amounting to Rs.11,07,20,000/- 
(Rs.49,27,20,000/- as claimed by the assessee - Rs.38,20,00,000/- as allowed 
by the AO in the re-assessment proceedings) in contravention of the provision of 
section 35DDA of the I.T. Act, 1961. 

2. On the facts and in the circumstances of the case and in law, the Ld. CIT(A) 
erred in deleting the addition of Rs. 492,25,70,772/- made by the Assessing 
Officer on account of bad debts. 

3. On the facts and in the circumstances of the case and in law, the Ld. CIT(A) 
erred in deleting the addition of Rs  45,92,32,087/- made by the AO in respect of 
exemption u/s 10(23G) of the l.T.Act. 

4  On the facts and in the circumstances of the case and in law, the Ld.CIT(A) erred 
in not appreciating the fact that the assessee is not eligible to exemption u/s. 
10(23G) as it is not an infrastructure capital company as defined in Explanation 1 
to section 10(23G) of the IT. Act, 1961.  

5.  The appellant prays that the order of CIT(A) on the above grounds be set aside 
and that of the Assessing Officer be restored. 

 

The assessee, upon receipt of notice of hearing, has filed cross objections 

against the same. The memorandum of cross-objections read as under: - 

[1] On the facts and circumstances of the case and in law, the Learned 
Commissioner of Income Tax (Appeals) - XXVII, Mumbai [CIT(A)] erred in 
upholding the order of the Assessing Officer passed under section 143(3) r.w.s. 
147 of the Act on the ground that the Assessing Officer had reasons to believe 
that the income chargeable to tax had escaped assessment. 

[2] The CIT(A) failed to appreciate that the claim of deduction of bad debts under 
section 36(1)(vii), exemption under section 10(23G), deduction under section 
35DDA had been considered in the assessment order passed under section 
143(3) dated December 29, 2006 and section 147 of the Act does not postulate 
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conferment of power upon the Assessing Officer to initiate reassessment 
proceedings upon a mere change of opinion as has been held by the Delhi High 
Court (FB) in the case of CIT v. Kelvinator of India (256 ITR 1) and affirmed by 
the Supreme Court in 320 ITR 561. 

 

2.1 Facts in brief are that the assessee being resident corporate assessee 

stated to be engaged in the business of Banking and Finance was 

subjected to re-assessment proceedings u/s. 143(3) read with Section 147 

of the Income Tax Act, 1961 for the impugned AY vide order dated 

25/02/2009 wherein the income of the assessee was determined at 

Rs.1908.20 Crores under normal provisions after certain additions / 

disallowances as against income of Rs.1396.45 Crores determined in 

scrutiny / regular assessment u/s 143(3) vide order dated 29/12/2006. 

2.2 The case of the assessee for impugned AY was reopened u/s 147 by 

issuance of notice u/s 148 on 26/06/2008 which is within 4 years from the 

end of relevant assessment year  In response to the same, the assessee 

filed return of income on 07/08/2008 and demanded copy of reasons for 

reopening the assessment which were supplied along with statutory notices 

u/s 143(2) and 142(1) calling for requisite information / evidences. The 

assessee, inter-alia, submitted that the reopening was on mere change of 

opinion and therefore, not valid in law. However, the said plea could not find 

favor with Ld. AO. The assessee, vide its submissions dated 22/12/2008, 

contested each and every issue for which the reassessment proceedings 

were triggered against the assessee, the copy of which has been placed on 

record. 
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2.3 The following quantum additions as made in the reassessment 

proceedings are the subject matter of present dispute before us: - 

No. Nature of Addition Amount (Rs.) 

1. Deduction u/s 35DDA 11.07 Crores 
2. Deduction of Bad Debts u/s 36(1)(vii) 492.26 Crores 
3. Exemption u/s 10(23G) 45.92 Crores 

 

The brief facts of each of the impugned additions are as follows: - 

2.3.1  Deduction u/s 35DDA 

It transpired that the assessee floated an Early Retirement Option 

Scheme 2003 [hereinafter referred to as ERO Scheme] during the month of 

July, 2003 for all employees who completed 40 years of age and 7 years 

with the assessee bank. In accordance with the terms of Scheme as 

approved by RBI, the payment under ERO Scheme aggregated to Rs.191 

Crores, the break-up of which was as follows: - 

No. Nature of Payment Total (Rs.) 

1. ERO: Cash Component 150,55,00,000 
2. ERO: Annuity 15,45,00,000 
3. SL Encashment 8,18,00,000 
4. Proportionate LTA 62,00,000 
5  Others 2,36,00,000 
 Total (A) 177,16,00,000 
6. Leave encashment 1,75,00,000 
7. Gratuity 2,52,00,000 
8. Pension 9,57,00,000 
 Total (B) 13,84,00,000 
 Total (A) + (B) 191,00,00,000 

 

The assessee, in its books of accounts, amortized the said amount of 

Rs.191 Crores over a period of 5 years starting from August 1, 2003. 

Accordingly, the proportionate amount of 8 months period ending on 
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31/03/2004 amounting to Rs.25.60 Crores was charged in the Profit & Loss 

Account. However, in the computation of income, the assessee claimed 

deduction of Rs.49,27,20,000/- as allowable deduction u/s 35DDA which 

was computed as 20% of Total (A) as tabulated above plus full amount of 

Rs.13.84 Crores as tabulated above as Total (B). In other words, the 

amount paid on account of Leave encashment, gratuity and pension was 

claimed in full during impugned AY only. The reasoning given to claim the 

aforesaid amount in full was the fact that the payments on account of Leave 

encashment, gratuity and pension were not payments in connection with 

ERO Scheme as any employee who resigns / retires even in ordinary 

course would be entitled for the same and therefore, full deduction of the 

same was allowable in the year of payment. These payments were stated 

to be statutory benefits available to each and every employee on 

termination of employment whether on resignation or retirement. However, 

rejecting the assessee’s plea and treating the entire payment as part of 

ERO Scheme itself, Ld. AO opined that only 1/5th of the entire payment 

would be allowable to assessee as deduction during impugned AY as per 

the provisions of Section 35DDA. Accordingly, an amount of Rs.11.07 

Crores was disallowed and added back to the income of the assessee. 

2.3.2  Deduction of Bad Debts u/s 36 (1)(vii) 

It transpired that that assessee claimed deduction of bad debts aggregating 

to Rs.1649.92 Crores during the year. The said figure was arrived at after 

reducing the credit balance in provision for bad and doubtful debts account 

made u/s 36(1)(viia) of the Act and the write-off of the specific provisions for 
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the years 1993-94 and 1994-05 since the provisions were allowed in those 

years. The assessee submitted that partwise list of debtors was already 

provided to Ld. AO during regular assessment proceedings u/s 143(3) and 

the Ld. AO, after due examination, disallowed an amount of Rs.1157.66 

Crores and allowed the balance amount of Rs.492.26 Crores. It was 

submitted that requisite details / information / evidences, in this regard, was 

already supplied by the assessee during regular assessment proceedings 

u/s 143(3). However, in the absence of any further information forthcoming 

from the assessee with respect to balance claim of Rs.492.26 Crores, Ld. 

AO formed an opinion that the assessee failed to prove that the bad debts 

have been written-off in the books of accounts which was the basic 

requirement of Section 36(1)(vii). In fact, the non- furnishing of requisite 

information / details by the assessee during original assessment 

proceedings was one of reason which led to reopening of assessment 

proceedings against the assessee. Resultantly, the amount of Rs.492.26 

Crores was disallowed and added to the income of the assessee. 

2.3.3  Exemption u/s 10(23G) 

It was noted that the assessee claimed deduction of Rs.110.62 Crores u/s 

10(23G) on net basis after disallowing interest expenses relating to 

infrastructure bonds in view of insertion of Section 14A of the Income Tax 

Act. In assessment order u/s 143(3), the net income qualifying for deduction 

u/s 10(23G) was arrived at Rs.45.92 Crores by applying the Gross profit 

rate of 13.69% to the gross income received amounting to Rs.335.45 

Crores. However, the said exemption was not, at all, in the opinion of Ld. 
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AO, was available to the assessee in view of the fact that the assessee was 

neither an infrastructure company nor infrastructure capital fund established 

for mobilizing resources for financing infrastructure within the meaning of 

Finance (No.2) Bill, 1996 and CBDT Circular No.762 dated 18/02/1998. 

Although the assessee defended its stand in support of exemption, 

however, the same could not find favor with Ld. AO. Resultantly, the 

aforesaid exemption of Rs.45.92 Crores was denied to the assessee.  

2.4 Apart from above additions, the assessee has been saddled with 

disallowance u/s 43B on account of unpaid bonus for Rs.1.97 Crores since 

the deduction of the same was allowed to the assessee in subsequent AY 

2005-06 on payment basis. However, the said adjustment is not under 

challenge before us. The same would be relevant from the point of view of 

testing the validity of reassessment proceedings as discussed by us in the 

later part of this order. 

Incorporating the above additions, the assessment was framed u/s 143(3) 

r.w.s. 147 on 25/02/2009 which was subjected to challenge before Ld. 

CIT(A). 

2.5 An office note has been appended by Ld. AO with assessment order 

u/s 143(3) r.w.s. 147 dated 25/02/2009 wherein it has been stated that the 

figures of bad debts u/s 36(1)(vii) for Rs.1649.92 Crores has been arrived at 

after reducing the credit balance in provision for bad and doubtful debts 

amounting to Rs.31.05 Crores. The provision u/s 36(1)(viia) for this year 

has been computed to be Rs.129.12 Crores which is not to be adjusted 

from the bad debts of this year in view of CBDT circular no.17/2008 dated 
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26/11/2008. It has further been submitted that deduction u/s 36(1)(viia) 

would be dependent upon total income of the assessee and if the total 

income undergoes change due to any subsequent orders, the computation 

would be subject to change. The Ld. AO concurs with the deduction of 

Rs.31.05 Crores as claimed by the assessee since it is as per regular 

assessment order u/s 143(3) dated 29/12/2006. 

Proceedings before Ld. first appellate authority 

3.1 Before Ld. CIT(A), the assessee raised legal grounds by submitting 

that reopening was initiated on mere change of opinion by a succeeding 

officer on account of revenue audit objection on issues which were already 

considered in-depth in regular assessment u/s 143(3) and therefore, the 

reassessment was not valid in law  Reliance was placed on certain judicial 

decisions to fortify the said proposition. However, the said submissions 

could not convince Ld. first appe late authority who dismissed assessee’s 

plea by observing as under: - 

2.9  I have considered the facts of the case and I have also gone through the 
submissions and case laws relied upon by the Appellant. On reasonable consideration, I 
have noted that as regards bad debts of Rs.1,649.92 crores the said issue has been 
discussed at length in the assessment order wherein the AO has disallowed bad debts 
to the extent of Rs.1,157.66 crores. However, the AO has not discussed the bad debts 
of Rs.492.25 crores. There is nothing on record to suggest that the AO has examined 
bad debts to the extent of Rs.492.25 crores and had allowed the same by applying his 
mind. When the issue of bad debts is supposed to be considered and examined in 
entirety, he has omitted to consider the balance bad debts claim of Rs.492.25 crores.   
Under this facts and circumstances, the AO had reason to believe that the income of the 
Appellant has been under assessed. As regards the ISSUE of claim u/s.10(23G), the AO 
himself has noted in the original assessment order that there was no dispute about the 
role played by the Appellant in the economic development and the intention of 
introducing provisions of section 10(23G). Further the AO has also noted that the 
provision of section 10(23G) is applicable to all assessees in the country and not the 
Appellant alone. Thus, the action of the AO on this issue seems erroneous, however as 
per provisions of section 147 if the AO has reason to believe that any income has 
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escaped assessment which comes to his notice subsequently in the course of 
proceedings u/s.147, the same can be re-assessed by him. Though the Appellant has 
made a reference to its own Tribunal case for the A.Y. 1994-95 and other cases of the 
Bombay High Court and other Courts, I find that the said cases are distinguishable from 
the present case as in the instant case there is no change of opinion. Even without 
taking up the other issues recorded in the reasons for reopening, I find that the AO is 
justified in issuing notice u/s.148 of IT Act. This ground is decided against the Appellant. 

 

3.2 However, on merits, the Ld. first appellate authority concurred with 

assessee’s submissions with respect to claim of deduction u/s 35DDA and 

deleted the additions by observing as under: - 

3.8 I have considered the facts of the case and the submissions on record. As per 
section 35DDA of the Act, if the assessee incurs any expenditure by way of payment of 
any sum to an employee in connection with his voluntary retirement, one-fifth of the 
amount so paid shall be deducted in computing the profits and gains of the business for 
that previous year and the balance shall be deducted in equal installments for each of 
the four immediately succeeding previous years. Thus, as per the said section only 
payments made to an employee in connection with his voluntary retirement would come 
within the purview of the said section. Amounts paid by the Appellant in respect of leave 
encashment, gratuity and pension are not payments made in connection with the 
voluntary retirement as any employee who resigns/retires even in the ordinary course is 
entitled to receive leave encashment, gratuity and pension. However, as the same have 
been made to the employees who have opted for the ERO scheme, the Appellant has 
accounted for the same as payments made under the Early Retirement Option. Further 
this issue was raised by the A.O. during the course of assessment proceedings and the 
contention of the Appellant is presumed to have been accepted by him as no 
disallowance was made by him in the assessment order. 

 

3.3 Regarding assessee’s claim of bad debts u/s 36(1)(vii) for Rs.492.26 

Crores, it was submitted that the assessee fulfils conditions laid down u/s 

36(2) of the act and the debts represent money lent in the ordinary course 

of assessee’s business which has turned bad and therefore, the same has 

been written-off as per an elaborate system of identifying bad debts 

followed by the assessee. Since the bad-debts were written-off as 

irrecoverable in the books of account, it was sufficient compliance of 

Section 36(1)(vii) and the deduction thereof was allowable to the assessee.  
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3.4 It was observed by Ld. first appellate authority that the assessee had 

claimed aggregate bad debts of Rs.1649.92 Crores during the impugned 

AY, out of which Rs.1157.66 Crores was disallowed in regular assessment 

proceedings u/s 143(3) and the balance amount of Rs.492.26 Crores was 

allowed. The amount of Rs.1157.66 Crores as disallowed by Ld. AO while 

framing assessment u/s 143(3) was deleted upon further appeal before first 

appellate authority vide order dated 31/07/2008. Following the same, 

Ld.CIT(A) held that the balance amount of Rs.492 26 Crores as disallowed 

in reassessment proceedings deserve to be deleted. The operative portion 

of the appellate order, for ease of reference, could be extracted in the 

following manner: - 

4.10 I have gone through the facts and submissions of the Appellant. I find that the 
contention of the Appellant that the issue of bad debts has been considered by the A.O. 
in length in the original assessment order dated 26-12-2006 is acceptable. In the 
original assessment it was open to the A.O to examine the entire claim of bad debts. As 
such the allowability of the entire bad debt has been examined by the A.O and the A.O 
after such examination of facts had disallowed bad debts aggregating Rs. 
11,57,66,77,475/-. That shows the AO had accepted bad debts to the extent of 
Rs.4,92,25,70,772/-. Thus, there is no justification for disallowing the debts which have 
been allowed by him earlier. Further, the legal position regarding the allowability of bad 
debts has considerably changed after the amendment of section 36(1)(vii) w.e.f. 1-04-
1989 wherein if a debt has been written off as irrecoverable in the accounts of the 
assessee, it will suffice for claiming it as bad debt. Further this issue has been 
discussed in length by me in the Appellant's own case for the aforesaid assessment 
year in appeal No.CIT(A) XXVll/Addl. CIT 3(1)/lt -171/06-07 filed against the order 
passed u/s 143(3) and after going through the various submissions, I have allowed the 
Appellant's bad debt claim. Following the same, the balance claim of the Appellant of 
Rs.492,25,70,772/- is allowed.  

 

3.5 The deduction u/s 10(23G) of the Act, as denied to the assessee by 

Ld. AO, was also allowed by following the decision of co-ordinate bench of 

Amritsar Tribunal rendered in J & K Bank Ltd. V/s ACIT [114 TTJ 728]. 
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Another reason to allow the same was the fact that similar deduction was 

being allowed to the assessee in all the earlier Assessment Years till AY 

2004-05 and therefore, the rule of consistency was to be followed. 

3.6 The stand of appellate authority has given rise to appeal by revenue 

and cross-objection by assessee. The revenue is contesting the deletion of 

addition on merits whereas the assessee has challenged the validity of 

reassessment proceedings as upheld by Ld. CIT(A). 

Submissions by Ld. Counsel for Assessee [AR] 

Legal Submissions on Validity of Reassessment Proceedings 

4.1 The Ld. Authorized Representative for Assessee [AR], Ms. Aarti 

Vissanji, at the outset, contested the validity of reassessment proceedings. 

Our attention is drawn to the fact that assessment was reopened on 

following issues: - 

(i) Deduction allowed u/s 36(1)(viia) amounting to Rs.129.12 Crores not adjusted 
while computing bad debts u/s 36(1)(vii) 

(ii) Unpaid bonus of Rs.1.97 Crores remained to be added back. 
(iii) Excess Deduction of Rs.11.07 Crores u/s 35DDA towards VRS payment  
(iv) Bad Debts of Rs.492.26 Crores allowed without any documentary evidences. 
(v) Exemption u/s 10(23G) not allowable as the bank was neither infrastructure 

capital company nor infrastructure fund established for mobilizing resources 

 

The legal arguments raised by Ld. AR could be summarized in the following 

manner: - 

4.1.1   Regarding adjustment of provisions made u/s 36(1)(viia) while 

computing the figures of bad-debts u/s 36(1)(vii), it has been submitted that 

the aforesaid adjustment was allowed during original assessment 

proceedings by Ld. AO with due application of mind. Our attention is drawn 

to the computation of bad debts u/s 36(1)(vii) to submit that the same were 
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computed only after adjusting the bad debts provisions u/s 36(1)(viia) for 

Rs.21.80 Crores claimed for AY 2003-04 and therefore, the reasons for 

reopening were factually erroneous. Another plea raised is the fact the 

reopening has been triggered merely on the basis of revenue audit 

objections without independent application of mind by Ld. AO. It has further 

been submitted that no new tangible material came to the possession of Ld. 

AO which would justify reassessment proceedings against the assessee on 

this issue. Reliance has been placed on the decision of Hon’ble Bombay 

High Court rendered in ICICI Home Finance Co. Ltd. [210 Taxman 67] & 

the decision of Hon’ble Delhi High Court rendered in Carlton Overseas (P) 

Ltd. [319 ITR 295] relied upon in FIS Global Business Solutions India 

(P.) Ltd. vs. ACIT [102 Taxmann.com 471]  for the submissions that 

assessment could not be reopened merely on audit objections. 

4.1.2   Regarding unpaid bonus disallowable u/s 43B, it has been 

submitted that the said amount was duly reflected as unpaid liability in the 

Tax Audit Report and the same had remained to be added back 

inadvertently. The omission to disallow the same was mere computational 

error which should have been rectified u/s 154 rather than to reopen the 

assessment. Reliance has been placed on the decision of Hon’ble Bombay 

High Court rendered in Hindustan Unilever Ltd. V/s DCIT [325 ITR 102] 

for the said submissions. 

4.1.3  Regarding deduction u/s 35DDA, it has been submitted that the 

issue of deduction was duly examined by Ld. AO in the original assessment 

proceedings. No new tangible material came to the possession of Ld. AO 
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which would justify triggering of reassessment proceedings and therefore, 

the reopening was based on mere change of opinion. The Ld. AR submitted 

that review of order is not permissible under laws in the light of the following 

judicial pronouncements: - 

 

Similar plea has been raised to the effect the reassessment proceedings 

merely at the behest of revenue audit objections, could not be sustained 

under law. 

4.1.4  Regarding claim of bad debts u/s 36(1)(vii) for Rs.492.26 Crores, 

drawing our attention to queries raised by Ld. AO & replies furnished by 

assessee during regula  assessment proceedings u/s 143(3), Ld. AR 

submitted that the stated issue was extensively examined by Ld. AO which 

is evident from the fact that Ld. AO chose to disallow a sum of Rs.1157.66 

Crores out of total bad debts of Rs.1659.17 Crores as claimed by the 

assessee and allowed the balance amount of Rs.492.26 Crores. This could 

be possible only after scrutiny of all the bad debts. Another plea raised is 

the fact that no new fresh tangible material came to the possession of Ld. 

AO so as to trigger reassessment proceedings and therefore, the same was 

nothing but mere change of opinion. Reliance has been placed on judicial 

No. Case Law  Judicial Authority Citation 

1. Kelvinator of India Ltd. Hon’ble Supreme Court 320 ITR 561 
2. Plus Paper Food PAC Ltd. vs. ITO & 

Anr. 
Hon'ble Bombay High 
Court 

374 ITR 485 
25/03/2015  

3. Pr.CIT vs. Century Textiles & 
Industries Ltd. 

Hon'ble Bombay High 
Court 

412 ITR 228 [2019] 
Dated 03/04/2018 

4. CIT vs. Hewlett-Packard Globalsoft 
Pvt.Ltd. 

Hon'ble Karnataka High 
Court  

380 ITR  386 [2016] 
Dated 14/08/2015 

5. M/s. Tata Communications Ltd. V/s 
ACIT 

ITAT Mumbai ITA No.3417/M/2009 
dated 29/01/2016 
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pronouncements as tabulated in para 4.1.3. The judgment cited by Ld. AO, 

in the quantum assessment order, are sought to be distinguished on the 

facts. 

4.1.5  Another pertinent argument raised by Ld. AR is the fact that the 

assessee’s appeal, on this issue, was pending before Ld. CIT(A) at the time 

of issuance of notice u/s 148. Therefore, in view of 2nd proviso (as it stood 

at relevant point of time i.e. issuance of notice u/s 148 dated 26/06/2008)   

to Section 147 by virtue of which Ld. AO was barred from reassessing 

income involving matters which were the subject matter of further appeal. 

This was because the Ld. CIT(A) was vested with the powers of 

enhancement and could assess income relating to the subject matter of 

appeal that may have escaped assessment. Our attention is drawn to the 

decision of Hon’ble Bombay High Court in assessee’s own case for AY 

2003-04 in Writ Petition No. 1765 of 2011 [242 CTR 292] wherein Hon’ble 

Court held that Ld. AO could not have reopened the assessment on the 

matters which form subject matter of appeal before Ld. CIT(A). 

4.1.6  Regarding eligibility to claim exemption u/s 10(23G), it has been 

submitted that stated issue was already examined in depth by Ld. AO 

during regular assessment proceedings u/s 143(3). The mere fact that the 

aforesaid exemption is denied to the assessee in subsequent AY 2005-06, 

could not be a ground to re-open the assessment for AY 2004-05 since it 

would amount to review.  

4.1.7  Similar plea has been raised to the effect that the assessee’s 

appeal, on this issue, was already pending before Ld. CIT(A) at the time of 
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issuance of notice u/s 148. Therefore, Ld. AO was barred from reassessing 

the same in view of 2nd proviso to Section 147.  

On Merits  

4.2.1  Regarding deduction u/s 35DDA, it has been submitted that 

leave encashment, gratuity and pension payments were statutory payments 

though paid at the time of retirement of employees under ERO scheme. 

These payments do not fall within the ambit of Section 35DDA as the 

liability to make those payments arises under applicable statutes. These 

statutory liabilities were incorporated in individual contracts of employment 

by virtue of which the employees were entitled to the said payments 

whenever they resigned or retired. Because they were statutory payments, 

the same have been disallowed u/s 43B under the head ‘disallowance u/s 

43B-VRS expenditure’ in the computation of income. In the present case, 

the event which triggered these payments were retirement under ERO 

Scheme. Though the employees retired consequent to exercising the option 

under the ERO scheme  nevertheless the payments were independent 

statutory payments and did not fall within the scope of Sec 35DDA. 

Reliance has been placed on the decision of Hon’ble Bombay High Court 

rendered in Bhor Industries Limited 264 ITR 180.  

4.2.2  Regarding disallowance of bad debts u/s 36(1)(vii), it has been 

submitted that in the original assessment order, it is the categorical finding 

of Ld. AO that the total amount written-off as bad debts was Rs.1683.69 

Crores. This amount of Rs.1683.69 Crores includes Rs.492.26 Crores 

which is evident from Page-5 of the paper book. Our attention is drawn to 
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para 11.3 of the original assessment order to submit that Ld. AO did not 

doubt the existence of the debts or the write-off of the same but disputes 

that the debts have been written off without valid reasons and proper basis 

and the debts have been artificially written off as bad and irrecoverable. 

Therefore, there is no material for the AO to conclude in the reassessment 

that the debts do not exist or have not been written off. The assessee also 

offered Rs.115.39 Crores on account of bad debts written back which 

establish that the assessee was following consistent policy of writing-off the 

bad debts. The observation of Ld. AO in reassessment order that no 

information was available is also erroneous and without any basis which is 

evident from the details filed by the assessee during original assessment 

proceedings. This is further fortified by the fact that Ld. AO categorized the 

bad debts claimed by the assessee and chose to disallow those bad debts, 

in respect of which details were not available on record. In contrast, the 

sum of Rs.492.26 Crores has consciously been allowed by Ld. AO. 

Reliance has been placed on decision of Hon’ble Supreme Court rendered 

in TRF Limited [323 ITR 397] and Vijaya Bank [323 ITR 166] for the 

submissions that now there is no requirement to prove that the debts have 

actually become bad. 

4.2.3  For assessee’s eligibility to claim deduction u/s 10(23G), our 

attention is drawn to the fact that stated issue stood squarely covered in 

assessee’s favor by the decision of this Tribunal rendered in assessee’s 

own case for AY 2005-06 vide ITA Nos.5276,3841/Mum/2013 order dated 
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03/11/2017 as well as by the decision of Delhi Tribunal in ACIT V/s 

Oriental Bank of Commerce [ITA No.I73/Del/2011].  

Submissions by Ld. Sr. Counsel for Revenue [DR] 

5.1 On the other hand, Ld. Counsel for Revenue [DR], Shri P. C. 

Chhotaray, vehemently contested the issues on legal ground as well as on 

merits by way of elaborate oral as well as written submissions. The same 

could be summarized in the following manner. 

Legal Submissions on Validity of Reassessment Proceedings 

5.2.1  Our attention has been drawn to the fact that regular assessment 

was framed on 29/12/2006 and the notice u/s 148 was issued on 

28/06/2008 and therefore, the reassessment proceedings have been 

initiated within a period of four years from the end of relevant assessment 

year and therefore, the only requirement under law to reopen the 

assessment was that Ld. AO had reasons to believe that certain income 

escaped assessment. Since the said condition, in the present case, has 

been fulfilled and therefore, the reopening was justified. 

5.2.2  The Ld  Sr  Counsel submitted that there was no bar under law 

to reopen the assessment based on revenue audit objection as long as Ld. 

AO applied his mind independently and reached a conclusion that certain 

income escaped assessment in the hands of the assessee.    

5.2.3  The argument of change of opinion has been was countered by 

submitting that specific reasons were recorded by Ld. AO while reopening 

the assessment. 
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5.2.4  The arguments are sought to be fortified by drawing our attention 

to the fact that deduction of unpaid liability of Rs.1.97 Crores was allowed in 

regular assessment which remained to be added back as per Section 43B 

and therefore, there was certain escapement of income to that extent. This 

is further evident from the fact that aforesaid addition was duly accepted by 

the assessee by not contesting the same any further. The argument that the 

said mistake was rectifiable mistake was never raised by the assessee in its 

letter dated 22/12/2008 filed during assessment proceedings. The Ld. Sr. 

Counsel submitted that the revenue could take recourse to Section 147 

even when it could have taken recourse to Section 154. In fact, it would be 

a safer option in such cases to take recourse to Section 147 since Section 

154 proceedings are meant to rectify only those mistakes which are 

apparent from record. Our attention is drawn to observation of learned 

author Shri A.C. Sampath Iyengar made in “Law of Income Tax” [Volume  

7”, page nos. 11166 and 11167] wherein, in the light of certain case laws, it 

been explained by the learned author that in cases where action under 

Section 154 could have been taken, the Revenue is not barred from 

reopening the assessment under section 147. It has further been submitted 

that Ld. AO had not formed any opinion on the issue of disallowance u/s 

43B during regular assessment proceedings and hence, there could be no 

occasion to treat the same as mere change of opinion.  

5.2.5. Reliance has been placed on the following judicial 

pronouncements for the arguments of change of opinion, reassessment 

proceedings based on revenue audit objections etc.: - 
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On the strength of above judicial pronouncements, it has been submitted 

that at the time of reopening. Ld  AO should only have prima-facie reasons 

to believe that certain income has escaped assessment and at this stage, 

he is not required to conclusively establish concealment. Further, since the 

reopening is within 4 years, the same could be resorted to on the basis of 

material already available on record. The omission to consider the same by 

Ld. AO would not amount to change of opinion. Further, Ld. AO was within 

his jurisdiction to reopen the assessment on the basis of findings in another 

assessment year. 

5.2.6  Regarding excess deduction of Rs.11.07 Crores u/s 35DDA, it 

has been submitted that the assessee claimed full deduction of certain 

expenditure as against specific provisions of Section 35DDA which 

mandates the assessee to claim deduction only to the extent of 20%. This 

No. Case Law  Judicial Authority Citation 
1. ACIT V/s Rajesh Jhaveri Stock Brokers 

Pvt. Ltd. 
Hon’ble Supreme 
Court 

291 ITR 500 

2. Export Credit Guarantee Corporation of 
India Ltd. vs. Addl. CIT & Ors. 

Hon'ble Bombay High 
Court  

2013 350 ITR 651 
 

3. ITO & Ors. vs. Biju Patnaik Hon'ble Supreme 
Court 

[1991] 188 ITR 247 

4. A.L.A. Firm vs. CIT  Hon'ble Supreme 
Court 

[1991] 189 ITR 285 

5. M/s. Eleganza Jewellery Limited vs. CIT Hon'ble Bombay High 
Court  

W.P.No.2763 of 2013 
Dated 18/02/2014  

6. Raymond Woollen Mills Ltd. vs. ITO & 
Ors. 

Hon'ble Supreme 
Court  

[1999] 236 ITR 34(SC) 
Dated 17/12/1997 

7. Rabo India Finance Ltd. vs. DCIT & Ors. Hon'ble Bombay High 
Court 

[2013] 356 ITR 200 
Dated 03/05/2013 

8. Multiscreen Media Private Limited vs.  
Union of India and Anr. 

Hon'ble Bombay High 
Court  

[2010]324 ITR 54 
Dated 17/02/2010 
A.Y.2004-05 
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claim was allowed in full in regular assessment leading to under 

assessment of income to the tune of Rs.11.07 Crores. There is no 

discussion, whatsoever, on the issue in the assessment order and Ld. AO 

did not make any addition on this account in regular assessment. The Ld. 

DR drew attention to the fact that query, in this respect, was made on 

17/10/2015 whereas the reply was furnished by the assessee on 

02/11/2016 i.e. after more than one year and therefore, it would be difficult 

to link the two. A plea has been raised to submit that it was quite possible 

that Ld. AO simply omitted to examine this issue particularly when there is 

no discussion on this issue in the assessment order. Hence, there is no 

change of opinion and the assessment was validly reopened on this issue. 

5.2.7  Regarding excess allowance of deduction of bad debts for 

Rs.492.26 Crores, it has been submitted that the assessee claimed bad 

debts to the tune of Rs.1649.92 Crores in the Profit & Loss account. After 

detailed discussion in the assessment order, the Assessing Officer had 

disallowed bad-debt claims to the extent of Rs.1157.66 Crores thereby 

implying that the balance bad debts of Rs.492.26 Crores were allowed. 

However, no details have been brought on record for the balance bad debts 

as allowed to the assessee. Even basic details like name of the parties 

against whom the debts are shown as bad debts and amounts of such bad 

debts etc. have not been furnished by the assessee. On this ground, the Ld. 

AO had reason to believe that income of Rs.492.26 Crores escaped 

assessment. The Ld. Sr. Counsel countered the argument of Ld. AR that 

the issue was extensively dealt with by Ld. AO in regular assessment, by 
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submitting that Ld. AO omitted to deal with balance bad debts claim of Rs. 

492.26 Crores which is evident from the fact that no such details were ever 

furnished by the assessee. The arguments have been made to submit that 

the assessee furnished details of bad debts above Rs.5 Crores only. 

5.2.8  The Ld. Sr. Counsel has drawn our attention to the computation 

of bad debts for Rs.1157.66 Crores as disallowed by Ld. AO in the regular 

assessment order passed u/s 143(3) to submit that although Ld. AO 

disallowed bad debts for Rs.1157.66 Crores, however, no consideration has 

been given to balance bad debts of Rs.492.26 Crores. No details in respect 

of balance amount of Rs.492.26 Crores is available on record and for this 

very reason, reassessment proceedings were triggered against the 

assessee and therefore, the reassessment proceedings were validly 

initiated. The Assessing Officer simply failed to consider these debts 

aggregating to Rs.492.26 Crores which is also noted by Ld. first appellate 

authority in the impugned order and therefore, the reassessment 

proceedings were valid  

5.2.9  Regarding application of 2nd proviso to Section 147 and reliance 

on the decision of Hon’ble Bombay High Court in assessee’s writ petition 

[WP No. 1765 of 2011 dated 09/11/2011) for the submission that power of 

the CIT(A) was co-terminus with that of Ld. AO including the power of 

enhancement, when an appeal was pending on the issue, the AO had no 

jurisdiction to reopen the assessment on that issue, the Ld. Sr. Counsel 

submitted that this objection was never raised by the assessee in its 

submissions dated 22/12/2008 objecting to reopening of the assessment. 
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The Ld. Sr. Counsel submitted that it is a settled position of law that just as 

the Assessing Officer could not improve upon the reasons recorded for 

reopening an assessment by subsequent submissions and the reopening 

would swim or sink with the reasons recorded for reopening the 

assessment, similarly, the assessee could not supplement its objections by 

subsequent submissions. This argument was also not advanced before the 

CIT(A). On this ground, the new argument of the assessee deserves to be 

rejected.  

5.2.10 It has further been submitted that the aforesaid decision of 

Hon’ble Bombay High Court would be distinguishable on facts since in that 

case the reopening was done beyond four years and the main issue was 

full and true disclosure by the assessee. The Judgment also referred to the 

proposition of law in the 2nd proviso to section 147 providing that reopening 

cannot be done on an issue which is the subject matter of appeal. The full 

facts of that case are no  available. From the facts available in the order of 

the Hon’ble Bombay High Court, in that case, the claim of bad debt was 

Rs.1503 crores under section 36(1)(vii) including write-off on fees for 

Rs.62.09 crores. Excluding the figure of Rs.62.09 crores, the balance figure 

of bad debts was Rs.1441 Crores. The assessee provided full details 

through several submissions. The Assessing Officer considered these 

submissions, disallowed the claim of bad debts to the extent of Rs.769.75 

Crores and allowed the claim to the extent of Rs.672 crores. The CIT(A) 

partly allowed the appeal of the assessee. The Assessing Officer sought to 

reopen the assessment on the issue of the same bad debts examined by 
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the AO against which appeal had been filed before CIT(A) and considered 

by the CIT(A) while passing the appellate order. On this basis the Hon’ble 

High Court quashed the reopening of the assessment. However, in the 

present case, the facts are completely different. The total claim of bad debt 

was Rs.1649.92 crores. The Assessing Officer, in a detailed order 

exhaustively dealt with amount of claim of Rs.1157.66 crores and 

disallowed the same.  He was silent on the balance amount of claim of 

Rs.492.26 crores. As in the above case decided by the Hon’ble Bombay 

High Court discussed in the preceding paragraph, the Assessing Officer did 

not affirmatively allow deduction of bad debt claim of Rs.492.26 Crores by 

applying his mind. In fact, had he applied his mind to the balance amount of 

Rs.492.26 crores, going by the tenor of the analysis and reasoning given in 

the assessment order, he would have certainly disallowed the whole 

amount of Rs.492.26 crores particularly when admittedly the assessee had 

not furnished any details in respect of the items of bad debts of Rs.492.26 

crores. Unlike in the case decided by the Hon’ble Bombay High Court 

where full details were furnished and examined by the AO, in the case in 

hand, details have not been furnished in respect of all the debtors, in 

respect of which bad debt has been claimed. The Assessee filed appeal 

against the disallowance of Rs.1157.66 crores only.  

5.2.11 Regarding deletion of addition of amount of Rs.1157.66 Crores 

by the first appellate authority, it has been submitted that Ld. CIT(A) only 

dealt with the legal issues and allowed the appeal of the assessee. The 

discussion was limited to the disallowance of Rs.1157.66 crores only. There 
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was no mention whatsoever about the balance claim of bad debt of 

Rs.492.26 crores. So, the amount of Rs 492.26 Crores was never the 

subject matter of appeal before the CIT(A). The said proposition is further 

sought to be fortified by submitting that the figures of Rs.1157.66 Crores 

comprised-off of large numbers of individual items of debts for which 

particulars were filed and which were considered on merits and listed in the 

assessment order. When the assessee filed appeal against the 

disallowance of Rs.1157.66 crores, actually it filed appeal in respect of 

individual items of disallowance listed in the assessment order and those 

items of addition alone were the subject matter of appeal before the CIT(A) 

in terms of the 2nd proviso to Section 147.  The balance amount of 

Rs.492.26 was not in contemplation of the Assessing Officer; admittedly no 

details were filed. It is not known how many items were contained in the 

balance aggregate amount of Rs.492.26 crores and what were the 

individual amounts and names and addresses of the debtors. They could 

not be a homogenous lot  They would have different characteristics. In the 

absence of these primary details, it would not be possible to consider the 

allowability or disallowability of these individual items of purported bad 

debts. It follows that without these details in the record, these items could 

not be the subject matter of consideration before the CIT(A). Hence, the 

judgment of the Hon’ble Bombay High Court in Writ Petition No. 1765 of 

2011(supra) is not applicable to this case. That decision was confined to the 

facts of that case. It simply applied the 2nd proviso to section 147. In our 

case, the assessee did not file any writ petition against the reopening of the 
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assessment and came through the regular channel of appeal. Since that 

writ petition was filed by the assessee only and the decision was in its favor, 

it could have filed a writ petition here also which it did not do, apparently 

knowing that facts are distinguishable. 

Our attention is drawn to 2nd proviso to Section 147 which reads as under: 

“Provided also that the Assessing Officer may assess or reassess such income, other 
than the income involving matters which are the subject matter of any appeal, reference 
or revision, which is chargeable to tax and has escaped assessment ” 

 

The Ld. Sr. Counsel submitted that the implication of this provision as 

discussed by the learned author in “Kanga and Palkhivala’s The Law and 

Practice of Income Tax [10th Edition, Volume II”, Page No. 2193] would be 

as under: - 

 

“29.  Third Proviso- The Finance Act, 2008 inserted the second proviso with effect from 
April 1 2008. This has now become the third proviso after the second proviso was 
inserted on July 1, 2012 by Finance Act, 2012. This proviso enable the AO to assess or 
reassess the income wh ch is not the subject matter of an appeal, reference or revision. 
Therefore, if an assessee has dispute on issues (a),(b),(c) and (d) and issues (b) and 
(d) are pending consideration in appeal, the AO can assess or reassess the income 
pertaining to issues (a) and (c). This view was taken by the Bombay High Court [CIT v. 
Seksaria Cotton Mills Ltd. 124 ITR 570] and is now codified in the third proviso. The 
original order passed by the ACIT has merged with the order of the CIT(A) who has 
considered the very issue. If the Department was aggrieved, it could have filed an 
appeal challenging the appellate order and not resorted to reopening.”   

 

The moot point is that the order of assessment merges with the appellate 

order and the AO cannot assess or reassess the income which was the 

subject matter of appeal.  The remedy for the Department is to go in appeal 

against the appellate order of the CIT(A).  In our case, the appellate order 

against the original assessment order dated 29/12/2006 was passed by the 
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CIT(A) on 31/07/2008. The issue of purported bad debt claims of Rs.492.26 

Crores was not the subject matter of appeal before Ld. CIT(A). The CIT(A) 

gave relief to the assessee by deleting the entire addition of Rs.1157.66 

Crores. The Revenue filed appeal against the order of the CIT(A) deleting 

the addition of Rs.1157.66 crores. It could not file appeal to ITAT in respect 

of the bad debt claim of Rs.492.26 crores because that was not a subject 

matter of appeal before the CIT(A). The Hon’ble ITAT in its combined order 

dated 03/11/2017 in ITA No.6137/ Mum/2008 for AY 2004-05 restored the 

matter to the file of Ld. Assessing Officer to examine the claim afresh in the 

light of the decisions of the Hon’ble Supreme Court rendered in TRF Ltd. 

V/s CIT [2010 323  ITR 397] and Vijaya Bank Ltd. V/s CIT, [2010 323 ITR 

166].   

5.2.12 Proceeding further, Ld. Counsel submitted that the above 

sequence of events would show the order of the Assessing Officer which 

merged with the order of the CIT(A) dated 31/07/2008 was in respect of 

disallowance of bad debts of Rs.1157.66 crores only. The purported claim 

of bad debts was not the subject matter of appeal before the CIT(A). 

Therefore, when the Assessing Officer passed the reassessment order 

dated 25/02/2009 the CIT(A) had already passed the appellate order dated 

31/07/2018. That order did not deal with the claim of balance bad debt of 

Rs.492.26 Crores. Hence the re-assessment order did not reassess any 

income which was subject matter of appeal before the CIT(A) and hence, 

would not violate the 2nd proviso to Section 147 of the Act. 
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5.2.13 On the issue that whether Ld. AO could issue the notice u/s 148 

on 26/06/2008 when the appeal was pending before Ld.CIT(A), it was 

submitted that appellate order was passed on 31/07/2008. The 2nd proviso 

to Sec.147 speaks only that the Assessing Officer cannot pass any 

reassessment order on matter covered by the order of the CIT(A). The 

relevant point of time was the date of passing the reassessment order. At 

that time only it was to be seen whether the Assessing Officer contravened 

the provisions of the 2nd proviso to section 147. The time of mere issue of 

notice u/s 148 was not relevant. After issue of notice u/s 148, the assessee 

would be provided with the reasons and after considering the objection of 

the assessee, the proceedings may even be dropped. Here, the issue of 

notice u/s 148 was not challenged in a writ petition. The assessee raised 

his objections which were dealt with by the Assessing Officer in the 

reassessment order. The assessee did not raise any objection invoking the 

provisions of 2nd proviso to Section 147. The notice u/s 148 remained valid 

as well as the subsequent proceedings conducted in the normal course, 

resulting in the passing of the reassessment order. The Ld. Counsel of the 

assessee raised a question that the CIT(A) had the power to enhance the 

assessment. But as the ground of appeal before the CIT(A) and the 

appellate order would show the bad debt claim of Rs.492.26 Crores was 

never in contemplation during the appellate proceedings and was never the 

subject matter of appeal. Hence, the question raised is purely hypothetical. 

Hence going by the plain language of 2nd proviso to section 147, the 

Assessing Officer has not contravened the provisions of 2nd proviso to 
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section 147 of the Act. Accordingly, the reopening of the assessment on 

this issue is valid.  

5.2.14 Regarding assessee’s eligibility to claim exemption u/s 10(23G), 

it was submitted that the case was reopened upon formation of belief that 

the assessee was not an infrastructure capital company or an infrastructure 

capital fund and hence, the claim of exemption under section 10(23G) was 

wrongly allowed. The Assessing Officer has reopened the assessment on 

the basis of the finding in the subsequent assessment order for assessment 

year 2005-06 to the effect that the assessee is neither an infrastructure 

capital fund nor an infrastructure capital company. Hence, the exemption 

was wrongly allowed. The Ld. Sr. Counsel submitted that Ld. AO was well 

within his jurisdiction to reopen the assessment of impugned AY on the 

basis of finding given in another AY. Reliance has been placed on the 

decision of Hon’ble Supreme Court rendered in Raymond Wollen Mills 

Ltd. v. ITO [236 ITR 34], Hon’ble Bombay High Court in Rabo India 

Finance Ltd. v. DCIT 356 ITR 200 & Multi Screen Media Private Ltd. v. 

UOI and Anr. 324 ITR 54. 

5.2.15 It has further been submitted that If the reopening is held valid on 

one of the several reasons, then the entire reopening is held to be valid. It is 

submitted that Ld. AO had given five reasons for reopening the assessment 

and the reopening is valid on all the reasons. However, even if reopening is 

held to be valid even on one reason, the whole reopening would be valid. 

This has been explained, on the basis of case laws, by the learned author 
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in Chaturvedi & Pithisaria’s Income Tax Law [6th Edition,2015, Volume 6, 

page 8989]. The relevant extracts are reproduced below: 

“Existence of even one of the reasons taken is sufficient to sustain valid initiation.-
Though all the reasons given by the Assessing Officer for reopening an assessment 
may not be tenable, if at least one of the grounds is such as to lead to a prima facie 
reasonable belief that income has escaped etc., the jurisdiction of the officer to initiate 
reassessment proceedings cannot be successfully questioned. [Thanthi Trust v. ITO 
(1973), 91 ITR 261(Mad.) 
If a notice is issued on more than one ground and one of the grounds is sufficient to 
uphold the validity of the notice, then even if the other grounds are not sustainable, it will 
not make the notice bad. [Jameson & Magrudar Co. Pr.Ltd. v  ITO (1987), 167 ITR 
77,82 (Cal.). Also see Thanthi Trust v. ITO (1989), 177 ITR 307, 316(Mad). 
Thus, it is not for the High Court to examine the validity of a notice under section 148 in 
regard to two items, if the High Court comes to the conclusion that the notice is valid at 
least in respect of the remaining item.{ITO v. Mewalal Dwarka Prasad, (1989), 176 ITR 
529,533 (SC)”   

 

On Merits 

5.3.1  Drawing our attention to statu ory provisions of Section 35DDA, 

Ld. Sr. Counsel submitted that a plain reading of the Section makes it clear 

that any expenditure incurred by way of payment of any sum to the 

employees in connection with a  voluntary retirement scheme shall be 

amortized over a period of five years and only 1/5th of the amount paid shall 

be allowed as deduction in the current previous year in computing the 

profits and gains of the business of this year. The balance amount shall be 

deducted in equal instalments for each of the four succeeding previous 

years. Since the entire payment of Rs.191 Crores has been paid in 

connection with the voluntary retirement scheme, only 1/5th of the said 

amount would be available for deduction in impugned AY. The Ld. Sr. 

Counsel would submit that a cardinal principle of interpretation of statutes is 

that the plain and literal interpretation has to be applied in interpreting a 
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taxing statute, however hardship it may appear to cause to the subject. 

There is no consideration of equity if the language of the provision is plain 

and clear. The principle of strict interpretation of taxing statutes was best 

enunciated by Rowlatt J. in his classic statement (vide Cape Brandy 

Syndicate v. IRC [1921] 1 KB 64, 71 cited with approval in ITO v. T.S. 

Devinatha Nadar [1968] 68 ITR 252 SC; AIR 1968 SC 623 (page 267 of 

[1968} 68 ITR):- 

In a taxing Act, one has to look merely at what is clearly said. There is no room for 
any intendment. There is no equity about a tax. There is no presumption as to a 
tax.  Nothing is to be read in, nothing to be implied, One can only look fairly at the 
language used. 
  

Reliance has also been placed on the decision of Hon’ble Madras High 

Court rendered in CIT v. Micromax Systems P. Ltd. [2005), 277 ITR 

409(Mad) for the aforesaid principle of interpretation. 

5.3.2  Proceeding further on the same lines, it has been the 

submissions that payments in respect of leave encashment, gratuity and 

pension, in the ordinary course, may be governed by different Rules and be 

subject to fulfilment of certain conditions like notice period, different 

clearances etc. which may not be applicable for this voluntary retirement 

scheme, which is a package. Hence it would be wrong to break this 

package into separate items and treat each item separately. This would 

leave the field wide open to consider other items also separately under 

certain other laws. Such a bifurcation is not permissible when the matter is 

covered under section 35DDA. Therefore, the interpretation of Section 

35DDA as proposed by Ld. AR, would require amendment in Section 
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35DDA. A casus omissus cannot be supplied by the Court. The omission in 

a statute cannot be supplied by construction. It is the function of the 

legislators to fill the gaps or omissions. It has further been submitted that 

Section 35DDA is a special provision which would override the general 

provisions.  

5.3.3  Regarding bad debts claim of Rs.492.26 Crores, it has been 

submitted that even basic information of these debts is not available and 

the assessee should be directed to provide the complete details and 

demonstrate fulfilment of conditions as stipulated in Section 36(2). The Ld. 

Sr. Counsel would submit that the matter may be remanded back to Ld. AO 

for re-adjudication in accordance with guidelines laid down by Hon’ble 

Supreme Court in TRF Ltd. [supra] and Vijaya Bank Ltd. [supra] and as 

per the directions given by the Hon ble ITAT in its order dated 03/11/2017 in 

ITA No. 6137/ Mum/2008 AY 2004-05. 

5.3.4  Regarding assessee’s eligibility to claim deduction u/s 10(23G), 

the Ld. Sr. counsel fairly conceded that the issue stood against the revenue 

by the order of Tribunal in assessee’s own case for AY 2005-06, however, 

to keep the issue alive, the Ld. Sr. counsel places reliance on the elaborate 

order of Ld. AO holding that the assessing is not an infrastructure capital 

company and hence not eligible for exemption under section 10(23G) of the 

Act.  

Rebuttal of Case laws by Ld. AR 

5.4.1  Distinguishing the case laws being relied upon by the revenue, 

the Ld. Counsel for Assessee submitted that the decisions of Hon’ble 
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Bombay High Court in ECGC Corporation Ltd. [350 ITR 651], Rabo India 

Finance Ltd. [356 ITR 200], Multiscreen Media Pvt. Ltd. [324 ITR 54], 

Eleganza Jewellery Ltd. [WP No.2763 of 2013] & Hon’ble Supreme Court 

in Raymond Woolen Mills Ltd. [236 ITR 34]  has already been considered 

and distinguished by Hon’ble Bombay High Court in recent decision titled as 

Integra Garments & Textiles Ltd. [2019 102 Taxmann.com 69] rendered 

on similar factual matrix. On the contrary, reliance has been placed on 

judicial pronouncements as already tabulated by us in para 4.1.3 to support 

the submissions. 

5.4.2  Our attention is drawn to the fact that decision of Hon’ble Apex 

Court rendered in ACIT V/s Rajesh Jhaveri Stock Brokers Pvt. Ltd. 291 

ITR 500, as relied upon by Ld. Sr. Counsel for revenue, was rendered in a 

case where regular assessment was not framed but the return was 

processed u/s 143(1) and therefore, the claim of the assessee could not 

have been examined. Similarly, the decision of Hon’ble Supreme Court 

rendered in ALA Fi m V/s CIT [189 ITR 285] deal with the provisions of 

Section 147(b) contrary to the facts of the present case wherein Ld. AO has 

either allowed or partially allowed the claims after consideration of all the 

material with due application of mind. The case law of Hon’ble Supreme 

Court in Biju Patnaik 188 ITR 247 deals with a situation wherein the 

reopening was upheld u/s 147(a) because there was failure to disclose the 

correct facts on the part of the assessee, which is not the allegation of 

revenue here. 
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Our findings and conclusion 

6.1.1  We have given thoughtful consideration to the rival submissions, 

written synopsis filed by respective counsels and deliberated on judicial 

decisions as cited before us. The undisputed position that emerges is that 

fact the regular assessment was framed u/s 143(3) on 29/12/2006. The 

case has been reopened by issuance of notice u/s 148 on 26/06/2008 

which is within a period of 4 years from the end of relevant assessment 

years. The statutory requirement to reopen the assessment, in such case, 

as contained in Section 147 (as it stood at the relevant point of time i.e. on 

the date of issue of notice u/s 148) would be as follows: - 

Income escaping assessment. 

147. If the Assessing Officer has reason to believe that any income chargeable to tax has 
escaped assessment for any assessment year, he may, subject to the provisions of sections 
148 to 153, assess or reassess such income and also any other income chargeable to tax 
which has escaped assessment and which comes to his notice subsequently in the course of 
the proceedings under this section, or recompute the loss or the depreciation allowance or any 
other allowance, as the case may be, for the assessment year concerned (hereafter in this 
section and in sections 148 to 153 referred to as the relevant assessment year) : 

Provided that where an assessment under sub-section (3) of section 143 or this section has 
been made for the relevant assessment year, no action shall be taken under this section after 
the expiry of four years from the end of the relevant assessment year, unless any income 
chargeable to tax has escaped assessment for such assessment year by reason of the failure 
on the part of the assessee to make a return under section 139 or in response to a notice 
issued under sub-section (1) of section 142 or section 148 or to disclose fully and truly all 
material facts necessary for his assessment, for that assessment year: 

Provided further that the Assessing Officer may assess or reassess such income, other than 
the income involving matters which are the subject matters of any appeal, reference or 
revision, which is chargeable to tax and has escaped assessment. 

Explanation 1.—Production before the Assessing Officer of account books or other evidence 
from which material evidence could with due diligence have been discovered by the Assessing 
Officer will not necessarily amount to disclosure within the meaning of the foregoing proviso. 

Explanation 2.—For the purposes of this section, the following shall also be deemed to be 
cases where income chargeable to tax has escaped assessment, namely :— 
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(a)  where no return of income has been furnished by the assessee although his total 
income or the total income of any other person in respect of which he is assessable 
under this Act during the previous year exceeded the maximum amount which is not 
chargeable to income-tax; 

(b)  where a return of income has been furnished by the assessee but no assessment has 
been made and it is noticed by the Assessing Officer that the assessee has 
understated the income or has claimed excessive loss, deduction, allowance or relief in 
the return; 

 (c)  where an assessment has been made, but— 

 (i)  income chargeable to tax has been under assessed; or 

(ii)  such income has been assessed at too low a rate; or 

(iii)  such income has been made the subject of excessive elief under this Act; or 

(iv)  excessive loss or depreciation allowance or any other allowance under this Act 
has been computed; 

Explanation 3.—For the purpose of assessment or reassessment under this section, the 
Assessing Officer may assess or reassess the income in respect of any issue, which has 
escaped assessment, and such issue comes to his notice subsequently in the course of 
the proceedings under this section, notwithstanding that the reasons for such issue have 
not been included in the reasons recorded under sub-section (2) of section 148.] 

 

6.1.2  The perusal of above provisions would reveal that Ld. Assessing 

Officer is empowered to reopen the assessment provided he has reasons to 

believe that certain income escaped assessment in the hands of the 

assessee. The Ld. AO is empowered not only to assess / reassess those 

income which has escaped assessment but also those income which 

comes to his notice subsequently in the course of proceedings. The first 

proviso puts an embargo on the power of Ld. AO to reopen the assessment 

in cases where the assessment was already completed u/s 143(3) and the 

reopening was sought to be done beyond a period of 4 years. However, the 

said proviso is not relevant / applicable here since the reopening, in the 

present case, has admittedly been done within a period of 4 years from the 
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end of relevant assessment year. For the same reason, Explanation-1 

would not be applicable. 

6.1.3  The second proviso restricts the power of Ld. AO to assess or 

reassess those incomes which are already the subject matters of any 

further appeal, reference or revision.  

6.1.4  Clause (c) of Explanation-2 creates a deeming fiction wherein in 

certain situation, the income is deemed to have escaped assessment. 

These situations are - (i) income chargeable to tax has been under 

assessed ; or (ii)  such income has been assessed at too low a rate ; or (iii)  

such income has been made the subject of excessive relief under this Act ; 

or (iv)  excessive loss or depreciation allowance or any other allowance 

under this Act has been computed; 

6.1.5  Therefore, the primary requirement, in the present case, to 

acquire valid jurisdiction under law would be that Ld. Assessing Officer had 

reasons to believe that certain income escaped assessment in the hands of 

the assessee.  

6.1.6  Explanation-3 empower Ld. AO to assess / reassess income 

from issues which comes to the notice of Ld. AO in the course of 

proceedings under this section notwithstanding the fact that the reasons for 

such issues was not included in the reasons recorded under sub-section (2) 

of Section 148. This explanation would also not be applicable in the present 

case since the additions have been made only against those issues for 

which reasons were recorded by Ld. AO to reopen the assessment. 
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6.2 Proceeding further, we deem it fit to reproduce the reasons as 

recorded by Ld. AO on 26/06/2008 to reopen the assessment of the 

assessee, which read as under: - 

  
REASONS FOR REOPENING 
 
The above-mentioned case is reopened u/s. 147 of the Income-tax Act, 1961 for the following 
reasons. 
 
The assessee was allowed a deduction of Rs.12912.59 lakhs as provision for doubtful debts 
u/s.36(1)(viia). Since the bad debts are allowable only after adjusting against the provision for 
bad and doubtful debts allowed u/s.36(1)(viia), there was excess allowance of bad debts 
leading to under assessment of income to the extent of Rs 12912.59 lakhs involving short levy 
of tax of Rs.4632.39 lakhs. Therefore, I have reason to believe that amount of Rs.12912.59 
lakhs has escaped assessment.  
 
2. On perusal of annexure VIIA enclosed along with the TAR revealed that an amount of 
Rs.1,97,18,380/- was shown as current years unpaid liability (unpaid bonus) remained to be 
added back. Assessee has claimed the above referred bonus as deduction on payment basis. 
Omission to do so had resulted in under assessment of income of Rs.1,97,18,380/- with short 
levy of tax of Rs.70,73,969/- and interest u/s.2348 of Rs.23,34,410/-. Therefore, I have reason 
to believe that amount of Rs.1,97,18,380/- has escaped assessment. 
 
3. Assessee had paid an amount of Rs.1,91,00,00,000/- towards VRS payment.  As per 
section 35DDA, the deduction admissible would be Rs.38,20,00,000/-.   The assessee-
however bifurcated the total amount to two parts and claimed 100% deduction of 
Rs.13,84,00,000/- and on the balance amount of Rs.1,77,16,00,000/- applied the provisions of 
Section 35DDA. The deduction claimed thus comes to Rs.4,92,70,000/- which is not correct as 
the assessee is entitled to a deduction of Rs.38,20,00,000/- being l/5th of Rs.1,91,00,00,000/-. 
Since the deduction allowed is Rs.49,27,00,000/-, there is an under assessed income of 
Rs.11,07,00,000/-. The short levy of tax on this account works out to Rs.3,97,13,625 + interest 
u/s.234B of Rs.1,31,05,496/-. Therefore, I have reason to believe that an amount of Rs.11.07 
crores has escaped assessment. 
 
4. The assessee had claimed bad debts written off to the tune of Rs.1,649.92 crores in P&L 
Account. During the course of assessment proceedings for the relevant assessment year, after 
examining the allowability of the same, the A.O has disallowed bad debts written off to the tune 
of Rs.11,57,66,77,475/- for the detailed reasons given in the relevant assessment order. It is 
observed from the assessment record and assessment order that AO while allowing balance 
amount of Rs.492.26 crores as bad debts, has not brought on record any details of such bad 
debts. Even basic details like names of parties against whom the debt are shown as bad & 
doubtful, total amount of bad debts, etc. have not been filed by the assessee. 
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The Assessing Officer while completing the assessment for the assessment year 2005-06, 
again afforded an opportunity to the assessee to file complete details of bad debts allowed 
during 2004-05 and was requested to prove that the debts have actually become bad. The 
assessee could not furnish the required details (Ref: Order sheet entries dtd. 19.12.07 & 
20.12.07). Moreover, it has been found that the bad debts have been claimed over and above 
the bad debts as per NPA return which is required to be examined and verified. 
 
Therefore, I have reason to believe that an amount of Rs.492.26 crores has escaped 
assessment. 
 
5. During the course of assessment proceedings in the A.Y. 2005 06, it was found that the 
assessee is not entitled to claim exemption u/s. 10(23G) of the I.T. act for the following 
reasons. 
 
“Exemption u/s.10(23G) is available to Infrastructure Capital Company and Infrastructure 
Capital Fund established for the purpose of mobilizing resources for financing infrastructure 
facilities as per Finance Bill, 1996 and CBDT Circular No.762 dtd.18.02.98. 
 
While scrutinizing the case of the assessee for the A Y.2005-06, it has been found that neither 
ICICI is neither an Infrastructure Capital Company nor Infrastructure Capital Fund, established 
for mobilizing resources for financing infrastructure facilities within the meaning of Finance Bill 
& CBDT circular as referred above. Therefore, the assessee is not eligible for claiming 
exemption u/s. 10(23G) for the detailed reasons and discussion made in the assessment order 
for the A. Y.2005-06. Therefore net amount of exemption to be withdrawn and included in the 
income works out to Rs.45.92 crores. " 
 
Therefore, I have reason to believe that an amount of Rs.45.92 crores has escaped 
assessment. 

   

It is discernible from the recorded reasons that reassessment proceedings 

have been initiated on account of following reasons: - 

(i) Deduction allowed u/s 36(1)(viia) amounting to Rs.12912.50 Lacs not adjusted 
while computing bad debts u/s 36(1)(vii) 

(ii) Unpaid bonus of Rs.197.18 Lacs remained to be added back whereas deduction 
of the same was allowed to the assessee on payment basis. 

(iii) Under assessment of income to the extent Rs.11.07 Crores on account of 
Excess Deduction of Rs.11.07 Crores u/s 35DDA towards VRS payment  

(iv) Bad Debts of Rs.492.26 Crores allowed without any documentary evidences. 
(v) Exemption u/s 10(23G) not allowable as the bank was neither infrastructure 

capital company nor infrastructure fund established for mobilizing resources as 
found while scrutinizing the return for AY 2005-06. 
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6.3 The Ld. counsel for assessee has drawn our attention to the fact that 

the reassessment proceedings have been triggered merely on revenue 

audit objection. To substantiate the same, the copy of objections raised by 

Revenue Audit has been placed on record. After perusing the same, we 

concur with the submissions of Ld. AR that issue nos. (i) to (iii) as listed 

above stem from objections raised by Revenue Audit. The remaining issues 

i.e. issue no. (iv) & (v), prima-facie, stem from findings reached upon by Ld. 

AO while completing the assessment for AY 2005-06. 

6.4 The Ld. Counsel for Assessee submitted that triggering of 

reassessment proceedings merely on audit objection would make 

reassessment proceedings bad. The same has been countered by Ld. 

Counsel for revenue that there was no such embargo under law that the 

reassessment proceeding could not be initiated on the basis of revenue 

audit objection provided the same were appreciated by Ld. AO with due 

application of mind to reach a prima-facie opinion that certain income 

escaped assessment in the hands of the assessee. We concur with the 

submissions of Ld. Counsel for revenue, in this regard, since as already 

noted by us in preceding paragraphs, the only requirement to reopen the 

reassessment proceedings against the assessee was that Ld. AO had 

reasons to believe that certain income escaped assessment in the hands of 

the assessee. So long as this satisfaction of Ld. AO emanates from the 

record, the reassessment proceedings would be perfectly valid in the eyes 

TAXPUNDIT.O
RG



39 

 
ICICI Bank Limited 

Assessment Year-2004-05 

of law. The Hon’ble Bombay High Court in the case of ICICI Home Finance 

Co. Ltd. V/s ACIT [25 Taxman.com 241] has held as under: - 

6. The power to reopen a completed assessment under Section 147 of the Act has been 
bestowed on the Assessing Officer, if he has reason to believe that any income 
chargeable to tax has escaped assessment for any assessment year. However, this 
belief that income has escaped assessment has to be the reasonable belief of the 
Assessing Officer himself and cannot be an opinion and/or belief of some other 
authority. In fact, the Supreme Court in the matter of Indians & Eastern Newspaper 
Society v. CIT [1979] 119 ITR 996/ 2 Taxman 197 has held that whether an assessment 
has escaped assessment or not must be determined by the Assessing Officer himself. 
The Assessing Officer cannot blindly follow the opinion of an audit authority for the 
purpose of arriving at a belief that income has escaped assessment. In the present 
facts, it would be noticed that the reasons for which the assessment for the assessment 
year 2006-2007 is sought to be reopened by communication dated 12.10.2011 are 
identical to the objection of the audit authority dated 29.12.2009. The reasons do not 
rely upon any tangible material in the audit report but merely upon an opinion and the 
existing material already on record. This itself indicates that there was no independent 
application of mind by the Assessing Officer before he issued the impugned notice. On 
this ground alone, the assumption of jurisdiction by the Assessing Officer can be 
faulted. 
7. However, as submissions were made on other issues also we are examining them 
also. It is a settled position in law that where assessment sought to be reopened is 
before the expiry of four years from the end of the relevant assessment year, then in 
such cases the power to reopen an assessment is very wide. However, even though 
such a power is very wide yet such a power would not justify a review of the 
assessment order already passed. The Supreme Court in the matter of the CIT v. 
Kelvinator India Ltd. [2010] 320 ITR 561/ 187 Taxman 312 has observed that the power 
to reassess is conceptually different from a power to review. The Assessing Officer 
under the said Act has only power to reassess on fulfillment of certain precondition 
namely, he must have reason to believe that income has escaped assessment and that 
there must be tangible material to come to the conclusion that there is an escapement 
of income from assessment. The Apex Court cautioned that in the garb of reopening an 
assessment review should not take place. This court following the Apex Court in the 
matter of Cartini India Ltd. v. Addl. C.I.T. [2009] 314 ITR 275/ 179 Taxman 157 (Bom.) 
has also held that even where reassessment is sought to be done within four years from 
the end of the relevant assessment year, there must be reason to believe that income 
has escaped assessment and such reason to believe should not be on account of mere 
change of opinion. Therefore, where facts have been viewed during the original 
proceeding and an assessment order has been passed then in such cases, reopening 
of an assessment on the same facts without anything more would be a review and not 
permitted under the garb of reassessment. This would be a mere change of opinion in 
the absence of any tangible material and is not sufficient to assume jurisdiction to issue 
the impugned notice. In fact, our court in the matter of Idea Cellular Ltd v. Dy. CIT 
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[2008] 301 ITR 407 (Bom.) has held that once all the material with regard to particular 
issue is before the Assessing Officer and he chooses not to deal with the same, it 
cannot be said that he had not applied his mind to all the material before him. Further, 
as observed by the Full Bench of Delhi High Court in the matter of C.I.T. v. Kelvinator of 
India Ltd. [2002] 256 ITR 1/ 123 Taxman 433, when the entire material is placed before 
the Assessing Officer at the time of original assessment and he passes an assessment 
order under Section 143(3) of the Act a presumption can be raised that he applied his 
mind to all the facts involved in the assessment. 
8. Therefore, in the present facts one would have to examine the contention of the 
Petitioner that the impugned notice is without jurisdiction as the self same facts were not 
only before the Assessing Officer but he had also viewed the very issues on which the 
assessment is sought to be reopened. So far as, the issue in respect of provisions 
claimed as deduction for arriving at taxable profit aggregating to Rs. 52.87 crores is 
concerned, the same was not only disclosed in the notes to account filed with the return 
of Income but also in response to specific queries raised during the assessment 
proceeding. It was reiterated at the hearing that on the aforesaid account of provision, 
the tax had already been paid in the earlier years and the amounts were merely written 
back in this year to the extent they were in excess of the provisions required. So far as, 
failure to deduct TDS on advertisement and sales promotion are concerned leading to 
disallowance of the entire amount of Rs. 22 48 crores under Section 40(a)(ia) the same 
was also subject to scrutiny by the Assessing Officer during the assessment 
proceedings. In fact, the clause 17(f) of the tax audit report submitted alongwith return 
of income clearly brings out the fact that where tax has not been deducted, then the 
entire amount of payment has been offered for disallowance under Section 40(a)(ia). In 
fact, by letters dated 10.11.2008 and 26.12.2008 in response to specific queries of the 
Assessing Officer during assessment proceedings the petitioner had pointed out 
alongwith details the expenses in respect of which the tax had not been deducted and 
which were offered to tax  So far as, the reason to reopen the assessment on the 
ground that the petitioner had declared short term capital gains of Rs. 3.63 crores in 
respect of income earned out of investments had to be taxed/classified as business 
Income is concerned, it is not disputed before us that the treatment given was 
consistent with the earlier year practice and accepted by the Respondent. Further, it is 
not disputed before us that the short term capital gains have been assessed to the 
maximum marginal rate and even if considered as business income, the tax effect 
would be the same. Consequently, there could be no reasonable basis to have a belief 
that there is any escapement of Income. 
9. Therefore, in view of the above, we are of the view that the impugned notice is 
without jurisdiction and the impugned order dealing with the objection of the Petitioner is 
non speaking order in as much as it does not deal with any of the objections raised by 
the Petitioner in its objections. 
10. In the circumstances, the impugned notice dated 24.03.2011 issued under Section 
148 of the Act as well as the impugned order dated 07.12.2011 rejecting the objection to 
initiation of reopening the assessment for the assessment year 2006-2007 are quashed 
and set aside. 
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6.5 Another plea raised by Ld. Counsel for Assessee is that reassessment 

proceedings have been triggered on the basis of findings in succeeding AY 

i.e. 2005-06 and therefore, applying the same to impugned AY would 

amount to review of the order which is not permissible under law. We 

concur with this submission provided the issue was already examined by 

Ld. AO in the regular assessment proceedings. To reiterate the settled 

position of law, review of orders by revenue authorities is not permissible 

under law and review in the garb of reassessment is not permissible. 

Further, as settled by numerous judicial pronouncements, the 

reassessment proceedings could not be triggered merely on the basis of 

change of opinion. In contrast, when no opinion was formed by Ld. AO on 

any issue during original assessment proceedings and the same was 

altogether skipped, there would be no bar to reach the requisite satisfaction 

on the basis of findings in subsequent assessment year. In such a case, 

deeming fiction of Explanation-2 would come into play and the income shall 

be deemed to have escaped assessment in cases wherein (i) income 

chargeable to tax has been under assessed ; or (ii)  such income has been 

assessed at too low a rate ; or (iii)  such income has been made the subject 

of excessive relief under this Act ; or (iv)  excessive loss or depreciation 

allowance or any other allowance under this Act has been computed; The 

plea of Ld. Counsel for revenue is acceptable to that extent. The decision of 

Hon’ble Apex Court in Raymond Woollen Mills Ltd. v. ITO [236 ITR 34], 

Hon’ble Bombay High Court in Rabo India Finance Ltd. v. DCIT 356 ITR 

200 & Multi Screen Media Private Ltd. v. UOI and Anr. 324 ITR 54 
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support the proposition that as long as there was satisfaction of Ld. AO qua 

reopening the assessment, the material gathered in the course of 

assessment proceedings of another year could become the basis for 

reopening of the assessment.  

6.6 The Hon’ble Supreme Court in the case of CIT Vs. Kelvinator of 

India Ltd. [320 ITR 561] has clearly settled the legal position that Ld.AO 

was not empowered to review the already concluded issues u/s 143(3) and 

review in the garb of reassessment was not permissible under the law. 

Further, mere reasons to suspect could not substitute reasons to believe. 

The Hon’ble Apex Court in the cited case has succinctly put the legal 

proposition in the following manner: - 

“Assessing Officer has no power to review; he has the power to reassess. But 
reassessment has to be based on fulfillment of certain preconditions and if the 
concept of "change of opinion" is removed, as contended on behalf of the 
Department, then, in the garb of reopening the assessment, review would take 
place. One must treat the concept of "change of opinion" as an in-built test to 
check abuse of power by the Assessing Officer. Hence, after 1st April, 1989, the 
Assessing Officer has power to reopen, provided there is "tangible material" to 
come to the conclusion that there is escapement of income from assessment. 
Reasons must have a live link with the formation of the belief”. 

 

Similar view has been expressed by Hon’ble Apex Court in CIT Vs. 

Foramer France [2003 264 ITR 566]. Similar view has been expressed by 

our jurisdictional Bombay High Court rendered in Asian Paints Ltd. Vs. 

DCIT [308 ITR 195] wherein it has been observed as under: - 

9. It is clear from the observations made above that the Full Bench of the Delhi High 
Court has taken a view that in a situation where according to the Assessing Officer he 
failed to apply his mind to the relevant material in making the assessment order, he 
cannot take advantage of his own wrong and reopen the assessment by taking recourse 
to the provisions of Section 147. We find, ourself, in respectful agreement with the view 
taken by the Full Bench of the Delhi High Court. 

TAXPUNDIT.O
RG



43 

 
ICICI Bank Limited 

Assessment Year-2004-05 

10. It is further to be seen that the Legislature has not conferred power on the 
Assessing Officer to review its own order. Therefore, the power under Section 147 
cannot be used to review the order. In the present case, though the Assessing Officer 
has used the phrase 'reason to believe', admittedly between the date of the order of 
assessment sought to be reopened and the date of formation of opinion by the 
Assessing Officer, nothing new has happened, therefore, no new material has come on 
record, no new information has been received, it is merely a fresh application of mind by 
the same Assessing Officer to the same set of facts and the reason that has been given 
is that the some material which was available on record while assessment order was 
made was inadvertently excluded from consideration. This will, in our opinion, amount to 
opening of the assessment merely because there is change of opinion. The Full Bench 
of the Delhi High Court in its judgment in the case of Kelvinator [2002] 256 ITR 1 
referred to above, has taken a clear view that reopening of assessment under Section 
147 merely because there is a change of opinion cannot be allowed. In our opinion, 
therefore, in the present case also, it was not permissible for respondent No. 1 to issue 
notice under Section 148. 

 

Similar is the observation of Hon’ble Bombay High Court in the case of Plus 

Paper Food Pac Ltd. V/s ITO [374 ITR 485] & Pr.CIT V/s Century 

Textiles and Industries Ltd. [412 ITR 228]. 

6.7  Enumerating the term reasons to believe”, Hon’ble Supreme 

Court in the case of ACIT V/s Rajesh Jhaveri Stock Brokers Pvt. Ltd. 

291 ITR 500 held as under:  

16. Section 147 authorises and permits the Assessing Officer to assess or reassess 
income chargeable to tax if he has reason to believe that income for any assessment 
year has escaped assessment. The word “reason” in the phrase “reason to believe” 
would mean cause or justification. If the Assessing Officer has cause or justification to 
know or suppose that income had escaped assessment, it can be said to have reason 
to believe that an income had escaped assessment. The expression cannot be read to 
mean that the Assessing Officer should have finally ascertained the fact by legal 
evidence or conclusion. The function of the Assessing Officer is to administer the 
statute with solicitude for the public exchequer with an inbuilt idea of fairness to 
taxpayers. As observed by the Delhi High Court in Central Provinces Manganese Ore 
Co. Ltd. v. ITO [1991 (191) ITR 662], for initiation of action under section 147(a) (as the 
provision stood at the relevant time) fulfillment of the two requisite conditions in that 
regard is essential. At that stage, the final outcome of the proceeding is not relevant. In 
other words, at the initiation stage, what is required is “reason to believe”, but not the 
established fact of escapement of income. At the stage of issue of notice, the only 
question is whether there was relevant material on which a reasonable person could 
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have formed a requisite belief. Whether the materials would conclusively prove the 
escapement is not the concern at that stage. This is so because the formation of belief 
by the Assessing Officer is within the realm of subjective satisfaction (see ITO v. 
Selected Dalurband Coal Co. Pvt. Ltd. [1996 (217) ITR 597 (SC)] ; Raymond Woollen 
Mills Ltd. v. ITO [ 1999 (236) ITR 34 (SC)]. 

 

6.8 Proceeding further, Hon’ble Bombay High Court in the case of Export 

Guarantee Corporation of India Ltd. V/s Addl. CIT [350 ITR 651] has 

held as under: -  

8. To hold that the Assessing Officer must be deemed to have accepted what he has 
plainly overlooked or ignored in the assessment order would be to stretch the 
interpretation of Section 147 to a point where the provision would cease to have 
meaning and content. Such an exercise of excision by judicial interpretation is 
impermissible. When an assessment is sought to be reopened within a period of four 
years of the end of the relevant assessment year, the test to be applied is whether there 
is tangible material to do so. What is tangible is something which is not illusory, 
hypothetical or a matter of conjecture  Something which is tangible need not be 
something which is new. An Assessing Officer who has plainly ignored relevant material 
in arriving at an assessment acts contrary to law. If there is an escapement of income in 
consequence, the jurisdictional requirement of Section 147 would be fulfilled on the 
formation of a reason to believe that income has escaped assessment. The reopening 
of the assessment within a period of four years is in these circumstances within 
jurisdiction. 

 
6.9 The other judicial decisions as cited by both the learned counsels and 

not specifically referred to in the preceding paragraphs, also broadly lay 

down the more or less same legal propositions.    

6.9 Keeping in mind the factual matrix of the case and above legal 

propositions, we hereinafter proceed to adjudicate each of the issues, on 

legal grounds as well as on merits, in succeeding paragraphs. 

 

7.1.1  Deduction allowed u/s 36(1)(viia) amounting to Rs.12912.50 

Lacs not adjusted while computing bad debts u/s 36(1)(vii) 
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On legal grounds, the Ld. AR has submitted that Ld. AO allowed the 

deduction of bad debts u/s 36(1)(vii) after due consideration during regular 

assessment and to revisit the same in reassessment proceedings would 

amount to change of opinion. Our attention is drawn to the fact that bad 

debts u/s 36(1)(vii) were allowable only after adjusting the opening credit 

balance of provision for bad and doubtful debts made u/s 36(1)(viia). The 

attention has further been drawn to the fact that assessee had computed 

the figures of bad debts after adjusting opening provisions for bad & 

doubtful debts for AY 2003-04 for Rs.21.80 Crores, the computation of 

which was very much available before Ld  AO during regular assessment 

proceedings. The computation has also been placed on page-5 of the 

Bank’s paper-book.  

7.1.2  Upon careful consideration, we concur with the aforesaid 

submissions of the assessee. The computation of bad-debts u/s 36(1)(vii) 

was very much available before Ld. AO. It is evident from computation of 

income as placed on record that the bad-debts figures were arrived ay after 

adjusting credit balance of provisions u/s 36(1)(viia) for AY 2003-04 for 

Rs.21.80 Crores. In fact, this figure has been revised to Rs.31.05 Crores in 

original assessment order dated 29/12/2006. A specific query was raised by 

Ld. AO vide notice dated 17/10/2005 question no. 35 requiring assessee to 

furnish detailed working for deduction u/s 36(1)(vii), special reserve u/s 

36(1)(viii) and u/s 36(1)(viia) along with justification.  The said facts would 

reveal that the stated issue was dealt with by Ld. AO with due application of 
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mind. The Ld.AO was convinced with assessee’s methodology of arriving at 

bad-debts claim and formed an opinion about assessee’s claim.  

7.1.3  Proceeding further, as already noted, this issue stem out of 

objection raised by the revenue audit wherein it has been stated that the 

deduction of bad debts was allowed without adjusting closing provision for 

bad debts for Rs.129.12 Crores. However, the assessee vide submissions 

dated 22/12/2008 opposing the reopening, had drawn attention to the 

statutory provisions of Section 36(i)(vii) & 36(i)(viia) to submit that the 

computation made by the assessee was as per law. Reliance was placed 

on the decision of Mumbai Tribunal rendered in Oman International Bank 

V/s DCIT & CBDT Instruction No. 17/2008 dated 26/11/2008 for the 

submissions that credit balance would be the opening balance i.e. the 

balance brought forward as on 1s  April of the relevant accounting year. The 

said submissions would be further fortified by the fact that no such 

adjustment has been made n the reassessment order by Ld. AO.  

7.1.4  The aforesaid factual matrix would lead us to conclude that an 

opinion was already formed by Ld. AO during regular assessment 

proceedings and the reassessment proceedings were triggered merely on 

the basis of Revenue Audit objections. The reopening was done on the 

same set of facts as available during original assessment proceedings. The 

ratio of decision of Hon’ble Bombay High Court rendered in ICICI Home 

Finance Co. Ltd. [210 Taxman 67] would squarely apply to this issue. 

Therefore, we hold that that there was no independent application of mind 

by Ld. AO while triggering reassessment proceedings against the assessee 
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and assessment proceedings was nothing but mere change of opinion. No 

material facts were brought on record while recording the reasons to 

establish that there was possible escapement of income in the hands of the 

assessee and no prima-facie case was made out by Ld. AO to trigger 

reassessment proceedings against the assessee. This being so, we have 

no hesitation in holding that the stated issue could not be a valid reason to 

invoke reassessment proceedings against the assessee. The issue, on 

merits, would require no indulgence since no adjustment / additions have 

been made in the quantum assessment order on this account. 

7.2.1  Unpaid bonus of Rs.197.18 Lacs remained to be added back   

The undisputed fact that emerges is that this amount, though reported to be 

disallowable u/s 43B in the Tax Audit Report, had remained to be added 

back erroneously. On Merits, the addition of the same has been accepted 

by the assessee. The only plea raised by Ld. counsel for assessee is that 

this was a computational error and a rectifiable error u/s 154 and therefore, 

proceedings u/s 147 could not be resorted to by the revenue where the 

rectification was sufficient to correct the error. Upon perusal, we are not 

convinced with the said logic firstly because there was no bar under law to 

resort to reassessment proceedings in such cases of omissions. Rather, 

Explanation-2 creates a deeming fiction of escapement of income wherein 

there was an underassessment of income. Secondly, as evident from 

recorded reasons, this was not the only reason to trigger reassessment 

proceedings against the assessee. Thirdly, it was not a mere plain 

computational error rather an omission of such a nature which could not be 
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termed as mistake apparent from record. It is also pertinent to note that no 

such adjustment was made by the assessee in its computation of income 

and Ld. AO had no occasion to consider the same and the said omission 

could not be said to be a fault on the part of Ld. AO. For the same reasons, 

the decision of Hon’ble Bombay High Court in Hindustan Unilever Ltd. V/s 

DCIT [325 ITR 102] as relied upon by Ld. AR, would be distinguishable and 

not applicable to the facts of the case. Resultantly, we uphold the validity of 

reassessment proceedings on this issue. The issue  on merits, as already 

stated, would require no indulgence since the said additions have already 

been accepted by the assessee in view of the fact that deduction of the 

same has already been allowed in subsequent AY 2005-06 on payment 

basis.  

7.3.1  Under assessment of income to the extent Rs.11.07 Crores on 

account of Excess Deduction of Rs.11.07 Crores u/s 35DDA towards VRS 

payment  

On legal grounds, the Ld  AR has raised the plea of change of opinion by 

drawing our attention to the fact that full disclosure of the issue was made 

before Ld. AO during regular assessment proceedings. The Ld. AO 

accepted the assessee’s claim after due examination of facts and 

explanations offered by the assessee with respect to full claim of deduction 

on account of leave encashment, gratuity and pension. It has further been 

submitted that reopening has been done merely at the behest of Revenue 

Audit objections which merely expresses an opinion of the audit party. Our 

attention is also drawn to the fact that deduction was allowed in full during 

TAXPUNDIT.O
RG



49 

 
ICICI Bank Limited 

Assessment Year-2004-05 

regular assessment proceedings whereas the same was restricted to 20% 

in reassessment proceedings on same set of facts which would be nothing 

but review of the order. The plea of Ld. Counsel for Revenue revolved 

around the fact that matter escaped attention of Ld. AO in the regular 

assessment proceedings and no opinion was formed on this issue in the 

original order.  

7.3.2  We have considered the same. Upon careful consideration of 

page no. 4 of assessee’s paper-book, it is evident that item-wise break up 

of Voluntary Retirement Expenditure was placed on record by the assessee 

during regular assessment proceedings and the extent to which deduction 

was claimed against each and every item of the expenditure was also 

bifurcated. The Ld. AO, on the course of original assessment proceedings, 

vide notice dated 17/10/2005 raised a specific query vide question no. 39 

and asked the assessee to file brief note on VRS expenditure of Rs.49.27 

Crores claimed u/s 35DDA. The assessee, vide submissions dated 

02/11/2006 submitted the requisite details as asked for by Ld. AO. 

Thereafter, the assessee’s claim was accepted and no adjustment was 

made on this account. On the basis of chronology of these events, we are 

of the considered opinion that the stated issue was duly considered by Ld. 

AO during regular assessment proceedings and reconsideration of the 

issue on same set of facts would be nothing but mere change of opinion 

and review of  order which is impermissible under law. Therefore, we hold 

that Ld. AO had no jurisdiction to invoke reassessment proceedings on this 

issue. 
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7.3.3  Although after having reached such a conclusion, the 

adjudication of issue, on merits, would become merely academic in nature. 

However, for the sake of completeness, we delve into the same. The Ld. 

DR has raised a plea that Section 35DDA was a specific provision and the 

deduction was to be allowed in accordance with the provision of that section 

only. Pittied against the same is the argument of the Ld. AR that these three 

components were statutory payments and incorporated in the individual 

contracts of employment by virtue of which the employees were entitled to 

the said payment whenever they resign or retire. The same is sought to be 

fortified by the fact that the assessee, for the very said reason, added back 

the amount of Rs.25.60 Crores on account of VRS Expenditure u/s 43B 

while computing its income for the year  Therefore, it has been submitted 

that the event which triggered these payments was retirement and though 

the employees retired consequent to exercising the option under ERO 

scheme, the payments were independently made and did not fall within the 

scope of Section 35DDA.  

7.3.4  We have carefully considered the same. It is noted that the 

assessee has incurred total expenditure of Rs.191 Crores on account of 

VRS expenditure. The said amount of Rs.191 Crores was amortized in the 

books of accounts over a period of 5 years starting from August 1, 2003. 

Accordingly, the proportionate amount of 8 months period ending on 

31/03/2004 amounting to Rs.25.60 Crores was charged in the Profit & Loss 

Account. The said amount, in the computation of income has been added 

back u/s 43B. The provisions of Section 43B starts with non-obstante 
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clause and provides for certain deductions to the assessee only on actual 

payment basis.  The aforesaid amount of Rs.191 Crores includes not only 

the 3 components viz. leave encashment, gratuity and pension but also all 

the other components of VRS expenditure. Hence, the amortization of 

Rs.25.60 Crores include all the components of VRS expenditure. Therefore, 

the argument that the 3 components were statutory payments in contrast to 

other components, would not be a correct proposition.  

7.3.5  The only provisions under which the said deduction has been 

claimed as well as allowed is Section 35DDA. The relevant provisions of 

Section 35DDA read as under: - 

Amortisation of expenditure incurred under voluntary retirement scheme. 

35DDA. (1) Where an assessee incurs any expenditure in any previous year by way of 
payment of any sum to an employee in connection with his voluntary retirement, in accordance 
with any scheme or schemes of voluntary retirement, one-fifth of the amount so paid shall be 
deducted in computing the profits and gains of the business for that previous year, and the 
balance shall be deducted in equal instalments for each of the four immediately succeeding 
previous years. 

A perusal of the same would establish that the assessee is entitled to 

amortize VRS expenditure only to the extent of 1/5th of the amount paid in 

connection with voluntary retirement scheme. The balance would be 

allowable in equal installments of each of the 4 succeeding years.      

7.3.6  A combined reading of the above facts would lead us to a 

conclusion the only provisions under which the said deduction has been 

claimed as well as allowed to the assessee is Section 35DDA which 

provides for deduction only to the extent of 1/5th in the first year. The 

provisions of statute being expressly crystal clear, we hold that the 

assessee was entitled to claim deduction only to the extent of 1/5th only 
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during impugned AY against aggregate payment of Rs.191 Crores. The 

decision of Hon’ble Bombay High Court rendered in Bhor Industries 

Limited 264 ITR 180, in our considered opinion, would not apply-firstly 

because admittedly the said decision is prior to introduction of Section 

35DDA and secondly, no such disallowance u/s 43B was there and 

therefore, the said case is factually distinguishable. Therefore, we reverse 

the stand of Ld. first appellate authority, in this regard and restore the stand 

of Ld. AO.  

However, it is made very clear that our adjudication of the issue, on merits, 

would come into play only if our stand, on legal grounds, is subsequently 

reversed by any higher judicial authority.  

7.4.1  Bad Debts of Rs.492 26 Crores allowed without any 

documentary evidences 

This Ld. Counsel for assessee has raised the plea of change of opinion as 

well as doctrine of merger to submit that the issue was extensively 

examined during regular assessment proceedings and the said issue was 

already subject matter of further appeal. It has also been submitted that 

new tangible material came into the possession of Ld. AO to take a different 

stand in the matter. On merits, it has been submitted that AO did not 

dispute the existence of debts or write-off of the bad-debts in the books of 

accounts and therefore, the decision of Hon’ble Supreme Court in TRF 

Limited [323 ITR 397] and Vijaya Bank [323 ITR 166] would apply. 

7.4.2  The plea of Ld. Counsel for Revenue revolves around the fact 

that no opinion was formed on this issue in regular assessment 
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proceedings since even basis details were not available on record. It has 

also been submitted that plea of doctrine of merge was never raised in the 

objection before lower authorities. The decision of Hon’ble Bombay High 

Court in assessee’s writ Petition No. 1765 of 2011 dated 09/11/2011 was 

sought to be distinguished on factual matrix. 

7.4.3  Upon careful consideration of material on record, we find that the 

assessee had filed statement of bad debts along with its computation of 

income during regular assessment proceedings. The perusal of the same 

would reveal that the assessee worked out bad debts for Rs.1683.96 

Crores and after adjusting the provisions / write-off, claimed net bad-debts 

of Rs.1659.17 Crores during impugned AY. The same is also evident from 

note no.3(a) forming part of computation of income. The Ld. AO, vide notice 

dated 17/10/2005 question no.2 directed the assessee to file the requisite 

details in respect of this claim. The assessee was, inter-alia, directed to 

furnish the details of bad debts indicating the name and complete address 

of the parties, amounts advanced, duration of the debts outstanding, steps 

taken to recover the bad etc. in respect of bad debts exceeding Rs.50,000/. 

The assessee, vide submissions dated 09/11/2006, inter-alia, submitted 

that the bad debts were allowable u/s 36(1)(vii) and the write-off fulfilled the 

conditions laid down u/s 36(2). It was submitted that bad debts were 

identified by the assessee bank by following an elaborate system of 

identifying bad cases. In further submissions dated 16/11/2006, the 

assessee furnished details of bad debts exceeding Rs.5 Crores written-off 

during the year along with 3 box files containing documentary evidences in 
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support of bad debts written off pertaining to 23 companies. It was 

submitted that all documents in respect of bad debts written-off over Rs.10 

Crores were furnished and further time was sought to furnish the evidences 

with respect to balance bad debts claim. In continuation of the same, the 

assessee vide submissions dated 20/12/2006 furnished one more box file 

containing bad debts documents in support of the claim.  

7.4.4  The Ld. Assessing officer exhaustively dealt with the issue of 

bad debts claim in para-11 (from page nos. 31 to 80) of the quantum 

assessment order u/s 143(3) passed on 29/12/2006.  After considering the 

legal position, Ld.AO categorized bad-debts under various heads and gave 

findings under each and every head. Finally, at para 11.99 of the order, an 

addition made on account of bad debts was summarized in the following 

manner: - 

11.99 The total additions in respect of Bad Debts written-Off are summarized as under:- 
 

A-1 Core Healthcare Ltd. 135,73,60,036 

A-2 Bellary Steel & All ys Ltd. 112,76,33,429 

A-3 Uniworth Ltd  83,64,29,010 

A-4 Uniworth Textile Ltd 8,38,03,869 

A-5 BPL Ltd 22,38,72,371 

A-6 BPL Regrigerator 30,89,75,495 

A-7 Birla VXL Limited 45,66,29,701 

A-8 Jord Engineers India 26,88,45,831 

A-9 Aafloat Textiles (AKAI Impex Limited) 21,95,64,375 

A-10 Sanghi Spinners (I) Ltd 70,50,81,168 

A-11 Gujarat Telephone Cables Ltd 39,81,37,186 

A-12 Gujarat Optical Communication Ltd 10,89,42,542 

A-13 Titagarh Industries 21,60,50,136 

A-14 MH Mills and Industries Ltd 11,86,88,587 

A-15 Balaji Industrial Corpn 7,11,11,649 

A-16 Rama Newsprint and Papers 25,00,00,000 

A-17 Gayatri Suga Complex Ltd 12,61,88,068 

A-18 Shree Digvijay Cement Co Ltd 15,00,00,000 

A-19 GSL (INDIA) Ltd 60,43,28,255 

A-20 IG Petrochemicals Ltd 40,19,32,175 

A-21 Sudershan Drugs & Intermediaries Ltd. (SDIL) 11,42,66,668 
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11.1100 For 
the reasons 
discussed above, 

penalty 
proceedings are 

initiated u/s 271(1)(c) of the I.T.Act read with Explanation thereto for furnishing 
inaccurate particulars income of the assessee bank’s income and concealment of 
income (Addiiton Rs.1157,66,77,475/-). 

 
 12. Deduction u/s 36(1)(vii) 
 12.1 In view of the above disallowances / additions in respect of bad / doubtful debts 

written off, the allowable deduction u/s 36(1)(vii) is worked out as under: - 
 

1. Total Amount Written off as bad debts    Rs.1683,69,54,466 
Less : 1.Amounts disallowed in A.Y.2003-04    Rs.31,01,59,219 

        (subject to revision) 
        2.Write off through specific provision      Rs.2,71,47,000 
           Rs.33,77,06,219 

   The amount restricted as per proviso  
   to Section 36(1)(vii) before the  
   disallowance of Rs.1157,66,77,475/-   Rs.1649,92,48,247 

  

The perusal of above working / computations would reveal that the issue of 

disallowance of bad debts was extensively examined by Ld. AO during 

regular assessment proceedings with due application of mind. The Ld. AO 

not only identified the bad debts under each category but also revised the 

gross figures of Bad-debts. Specific additions were made in cases where 

requisite documents / evidences were not furnished by the assessee. This 

is further fortified by the fact that Ld. AO, while computing the income of the 

A-22 Suryavanshi Textiles Ltd 26,69,51,781 
 Total (A-1 to A-22) Rs.841,47,92,332 

   

B. Cases of Bad Debts written off above Rs.1 
Crore where no submission / documents were 
submitted 

Rs.95,87,62,854 

C. Bad Debts written off- cases disallowed  
In the previous year 

Rs.17,77,83,703 

D. Cases without supporting evidences      Rs.107,62,59,035 

E. Loss on sale of assets acquired in satisfaction 
of claims 

Rs.30,07,25,994 

F. Doubtful Debts RAPG Sundry Debtors & Others Rs.34,59,54,799 

G. Bad Doubtful Debts written off-others      Rs.18,31,98,455 

H. Details of write off agst Fees Income 
[WRO/COG] 

Rs.11,92,00,303 

 Total [A to H] Rs.1157,66 77,475 
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assessee (on page 87 of the order) specifically computed the figure of bad 

debts of Rs.492.25 Crores as allowable to the assessee. Therefore, the 

allegation of the revenue that the issue of bad debts of balance amount of 

Rs.492.25 Crores remained to be examined / verified in regular assessment 

proceedings, would not have any sound basis. Secondly, no new tangible 

material came into the possession of Ld. AO and further disallowance was 

made on same sets of facts. Thirdly, the issue of bad debts was already 

pending before Ld. CIT(A) on the date when notice u/s 148 was issued to 

the assessee. The Ld. Sr. Counsel for revenue pleaded that this objection 

was never raised by the assessee. However, in our considered opinion, 

there could be no estoppel against law and any limitation imposed by law 

on the powers of Ld. AO could not be overcome by acquiescence of the 

assessee. In view of our finding that the matter was thoroughly examined 

by Ld. AO in regular assessment proceedings and assessee’s appeal 

against the same was pending, the observation of Hon’ble Bombay High 

Court in assessee’s Writ Petition (for AY 2003-04) No. 1765 of 2011 dated 

09/11/2011 would squarely apply to the facts of the case. The relevant 

observation of Hon’ble Court could be extracted in the following manner: - 

17. In this regard, it needs to be noticed that the second proviso to Section 147 
stipulates that the Assessing Officer may assess or re-assess such income other than 
the income involving matters which are the subject matter of any Appeal, Reference or 
Revision, which is chargeable to tax and has escaped assessment. In the present case, 
it has emerged from the affidavit in reply of the Revenue that the Assessee had filed an 
Appeal to the CIT(Appeals) against the order of assessment. Paragraph 4(v) of the 
reply states that by his order dated 29 September 2010, the CIT (Appeals) partly 
allowed the Appeal filed by the Petitioner by accepting the claim under Section 36(1)(vii) 
and Section 36(1)(viii) and by allowing a proportionate deduction under Section 10(23G) 
on the basis of the ratio adopted in the earlier Assessment Years. That being the 
position, in view of the clear provisions of the second proviso to Section 147, the 
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Assessing Officer cannot purport to re-open the assessment in respect of a matter 
which squarely formed the subject matter of the Appeal before the CIT(Appeals). Under 
Section 251, the powers of the CIT(Appeals) are wide. The CIT(Appeals) is entitled 
while disposing of an Appeal against an order of assessment to confirm, reduce, 
enhance or annul the assessment. Consequently, it was open to the Revenue in the 
Appeal before the Appellate Authority to urge that the claim to a write off under Section 
36(1)(vii) ought to have been dis-allowed to the extent to which income had been 
claimed to be exempt under Section 10(23G). The object and purpose underlying the 
second proviso to Section 147 is that upon an assessment being re-opened, the 
Assessing Officer is entitled to assess or re-assess such income which is chargeable to 
tax which has escaped assessment. However, matters which are the subject matter of 
an Appeal, Reference or Revision, are excepted from the jurisdiction of the Assessing 
Officer. In the present case, the exercise of the power to re-open the assessment on the 
first and third ground, both of which relates to the write off of bad debts under Section 
36(1)(vii) is in excess of jurisdiction, once the write off formed the subject matter of an 
appeal before the CIT(Appeals) and which resulted in an order of 29 September 2010 of 
the appellate authority. The power to reopen an assessment cannot be exercised to re-
open what formed the subject matter of an appeal to the CIT (Appeals). 

 

7.4.5  Therefore, on the facts and circumstances, we hold that this 

issue was already been subjected to examination / verification by Ld. AO 

and an opinion was formed during regular assessment proceedings. 

Therefore, to trigger the reassessment proceedings for re-examination of 

the same would be nothing but a review of the order, which is 

impermissible. Therefore, reopening could not be upheld on this issue on 

account of change of opinion as well as on account of doctrine of merger. 

7.4.6  Although after having decided the issue on legal grounds in 

assessee’s favor, the adjudication of the same on merits would become 

merely academic in nature. However, for the sake of completeness, we 

delve into the same. We find that the assessee contested the issue of 

additions, as made by Ld. AO in regular assessment, with success before 

Ld. first appellate authority. The revenue preferred appeal against the same 
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before this Tribunal vide ITA No. 6137/Mum/2018 order dated 03/11/2017 

wherein the matter, vide para 34 of the order, was restored back to the file 

of Ld. AO with certain directions. Since a view has already been taken by 

the co-ordinate bench of the Tribunal on this issue, respectfully following 

the same, we deem it fit to restore the matter back to the file of Ld. AO on 

similar lines.  

However, it is made very clear that our adjudication of the issue, on merits, 

would come into play only if our stand, on legal grounds, is subsequently 

reversed by any higher judicial authority.  

7.5.1  Exemption u/s 10(23G) not allowable as the bank was neither 

infrastructure capital company nor infrastructure fund established for 

mobilizing resources as found while scrut nizing the return for AY 2005-06. 

As stated earlier, this issue stem from findings in AY 2005-06. Similar 

arguments of change of opinion and doctrine of merger has been raised by 

Ld. Counsel for Assessee.  

7.5.2  Upon pe usal  we find that the assessee during regular 

proceedings, had filed along with its computation of income, complete 

details of income eligible for exemption u/s 10(23G). By way of note no. 

11(b) attached to and forming part of computation of income, this fact was 

clearly spelt out by the assessee. A specific query, in this regard, was 

raised by Ld. AO vide notice dated 17/10/2005 question no. 4 asking 

assessee to file the complete details / evidences in support of the said 

claim. The assessee, vide submissions dated 17/07/2006 submitted the 

requisite details as asked for by Ld. AO. Thereafter, the assessee’s 
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eligibility to claim the same was exhaustively dealt with by Ld. AO vide 

paragraph-5 (page nos. 2 to 7) while framing assessment order u/s 143(3) 

on 29/12/2006. In fact, an addition of Rs.64.69 Crores was made by Ld. AO 

in the regular assessment proceedings which was subject matter of further 

appeal before first appellate authority. Therefore, the reconsideration of the 

stated issue on same set of facts would be nothing but mere change of 

opinion which is impermissible under law. This issue was duly considered 

by Ld. AO during regular assessment proceedings and therefore, the ratio 

of decision of Hon’ble Apex Court rendered in CIT Vs. Kelvinator of India 

Ltd. [320 ITR 561] would apply to the facts of the case. Secondly, the 

argument of doctrine of merger as advanced by Ld. AR would also be 

applicable to the factual matrix. Therefore, we hold that Ld. AO had no 

jurisdiction to invoke reassessment proceedings on this issue. 

7.5.3  So far as the merits of the case are concerned, it is admitted 

position that the issue s ood squarely covered in assessee’s favor by the 

decision of this Tribuna  in assessee’s own case for AY 2005-06 ITA 

Nos.5276/Mum/2013 order dated  03/11/2017 wherein co-ordinate bench at 

para-71 has held that the assessee was eligible to claim exemption u/s 

10(23G) of the Act. Therefore, the issue on merits as adjudicated by Ld. 

first appellate authority, would require no interference, on our part.  

Conclusion 

8. Ground No.1 & 2 of revenue’s appeal, although allowed, would 

become infructuous in view of assessee’s legal grounds. Ground No. 3 & 4 

stands dismissed. Ground No. 5 & 6 are general in nature. 
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9. Ground No. 1 & 2 of assessee’s cross-objections stand partly allowed 

to the extent indicated in the order. Ground No. 3 is general in nature. 

Order pronounced in the open court on 03rd July, 2019.  
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