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ORDER  

 

PER RAMIT KOCHAR, Accountant Member 

 

 This Miscellaneous Application bearing MA No. 55/Mum/2019 arising 

out of ITA No. 2667/Mum/2016 for assessment year 2011-12 ,  filed by 

assessee u/s 254(2) of the Income-tax Act,1961( hereinafter called “the Act”) 

being aggrieved by appellate order dated 08.08.2018 passed by Income-Tax 

Appellate Tribunal, „E‟ Bench, Mumbai ( hereinafter called “the tribunal”) 

u/s 254(1) of the 1961 Act is seeking rectification of mistakes apparent from 

records, wherein tribunal had allowed ground number 2(a) to 2(c) in an 

appeal filed by Revenue vide appellate order dated 08.08.2019. The assessee 
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is not aggrieved by adjudication of ground number 1 by tribunal vide order 

dated 08.08.2018, in an appeal filed by Revenue. Thus, we shall confine our 

discussion in this MA qua ground number 2(a) to 2(c) filed by Revenue in 

memo of appeal filed with the tribunal in its appeal which was decided by 

tribunal vide its order dated 08.08.2018 in favour of Revenue. The 

controversy between rival parties arose as to whether assessee has set up  

its business or not during the year under consideration, which had a 

bearing on allowability of expenses to the tune of Rs.2,10,11.032/- as 

claimed by assessee while computing income of the assessee for relevant AY 

under consideration before the Bench. The tribunal on appreciation of 

material on record gave finding of fact  that business of the assessee was not 

set up during the year under consideration and consequently these 

expenses cannot be allowed as business expenses for year under 

consideration, vide appellate order dated 08.08.2018 passed by tribunal, 

which is produced hereunder: 

“11. We have considered rival contentions and perused the material on 

record including case laws cited by both the rival parties before us. The 

brief facts of the case are that the assessee company was incorporated 

on 5th April, 2010 with the main object of doing business of assembly, 

manufacture and supply of advance space, aviation, homeland security 

and defence related technologies. The assessee entered into Joint 

Venture agreements with Lockheed Martin Aerostructure 

Corporation,USA a wholly owned subsidiary of Lockheed Martin 

Corporation of USA for the purpose of assembling, manufacturing and 

supplying of C130/C130J aircraft structural articles i.e. empennages 

and center wing box (finished products). The assessee is a J.V company 

formed by Tata Advanced Systems Ltd. and Lockheed Martin 

Aerostructure Corporation(LMAC), wherein Tata’s hold 74% and 

Lockheed Martin Aerostructure Corporation, USA holds 26% of the 

equity of the assessee company. The assessee company is setting up 

manufacturing unit at Adibatla Village, Hyderabad to assemble, 

manufacture and supply to Lockheed Martin Aerostructure 

Corporation,USA or its affiliates of C-130/C130J aircraft structural 

articles consisting of empennages and center wing boxes. The aforesaid 

project for setting up manufacturing/assembly unit at Hyderabad is 

under construction/implementation up to the end of the previous year 

relevant to the impugned assessment year.So far so good. The 

assessee has claimed as per its JV agreement that the JV partners and 

the assessee company has executed “definitive agreements‟ , which 

includes supply agreement for supply of finished goods consisting of 
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center wing boxes and empennages for C130/C130J aircrafts to 

Lockheed Martin Aerostructure Corporation, USA and/or its affiliates. 

The copies of supply agreement was furnished before the authorities 

below (pb/page 3) . The assessee company incurred total expenses of 

Rs. 3.39 crores out of which expenses aggregating to Rs. 1.29 crores 

were disallowed by the assessee itself , while claim for deduction of 

expenses to the tune of Rs. 2.10 crores as revenue expenses was made 

by the assessee from the income of the assessee computed within 

provisions of the 1961 Act which was denied by Revenue, which is a 

subject matter of dispute between rival parties. The aforesaid expenses 

to the tune of Rs. 2.10 crores which were claimed as Revenue expenses 

and which are subject matter of dispute between rival parties are 

mainly in the nature of personnel expenses , office and administrative 

expenses. The assessee is claiming that its business was set up and 

hence the assessee is entitled for claiming deduction of said expenses 

as revenue expenses while computing income under the provisions of 

the 1961 Act while it is the say of the Revenue that no deduction of 

these personnel, administrative and office expenses can be allowed as 

business expenses as the business of the assessee has not yet been 

set up till the end of relevant previous year and these expenses being 

pre-operative expenses partake the character of capital expenditure 

which are not allowable as deduction while computing income of the 

assessee within the mandate of the 1961 Act. The details of said 

expenses are as under: 

S.No. 
 

Particulars 
 

Amount (Rs) 
 

Remarks 
 

1 
 

Personnel Expenses 
 

 
 

 
 

(a] 
 

Salaries and allowances 
 

8138161 
 

Salaries paid to 
employees 
 

(b) 
 

Contribution    to    
provident    fund and 
allied funds 
 

177169 
 

Company's          
share          of 
contribution      to     
provident fund 
 

(c) 
 

StatT welfare expenses 
 

121849 
 

Welfare expenses 
 

2 
 

Office        and        
administrative 

expenses 

 

 
 

 
 

(a) 
 

Rent 
 

1552580 
 

Rent paid in respect of 
office in hengumpet. 
Hyderabad. 
 

(b) 
 

Electricity charges 
 

185770 
 

Electricity   charges   
incurred tor begumpet. 
Hyderabad 
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(c) 
 

Rates and taxes 
 

104485 
 

Taxes paid to 
government and local 
authorities.   ROC 
Tiling fee 
 

(d) 
 

Legal and professional 
charges 
 

5757293 
 

Fees    paid   for   
management 
consultancy,                     
legal consultancy.              
chartered accountant 
services, company 
secretary services etc. 
 

(e) Travelling and 

conveyance expenses  

 

4405805 

 

Travelling expenses, 

boarding & lodging 

expenses of employees 

on official tours.  

 

(f) Communication expenses  

 

124879 

 

Telephone, mobile and 

internet charges  

 

(g) Audit fees  

 

75000 

 

Statutory audit fee  

 

(h) Busine s promotion 

expenses  

 

43644 

 

Expenses incurred 

towards business 

promotion etc.  

 

(i) Printing and stationery  

 

221104 

 

Printing and stationery 

expenses incurred.  

 

(j) Miscellaneous expenses  

 

103242 

 

Membership and 

subscription charges 

and office expenses.  

 

  21011032 
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It happened so that the assessee was setting up 

manufacturing/assembly unit at Hyderabad for manufacturing/ 

assembly of center wing boxes and empennages for C130/C130J 

aircraft which undisputedly was not set up till the end of the relevant 

previous year under construction . There is no dispute so far as this 

factual matrix is concerned. The dispute arose because the assessee for 

its manufacturing/assembly unit which was being set up at 

Hyderabad for manufacturing/ assembly process for Center Wing Box 

and Empennages (finished products) ) for C130/C130J aircrafts, 

required tools and jigs for this manufacturing/assembly unit which 

was being set up at Hyderabad. Since these tooling and jigs are 

required as part of the manufacturing/assembly unit being set up at 

Hyderabad by assessee, these toolings and jigs partake the character 

of capital goods. As per JV agreement between Lockheed Martin and 

the assessee company, tools and jigs required for production/assembly 

process were to be provided by Lockheed Mar in Aerostructure 

Corporation, USA to the assessee (page 5/pb) as per clause 7 on page 4 

of business plan, which business plans was ubmitted by the assessee 

before the authorities below. However, Lockheed Martin Aerostructure 

Corporation , USA suggested that these tools and jigs required for 

assembly/production process being set up at Hyderabad be built 

indigenously by the assessee company wherein sub-contract was 

awarded to the assessee company by Lockheed Martin Aerostructure 

Corporation, USA. Accordingly Lockheed Martin Aerostructure 

Corporation , USA issued P rchase Orders for Center Wing Box and 

Empennage Tooling on 18th February 2011 for US$ 25,93,697/- and 

US $ 1,27,68,133/- respectively(pb/page 5) in favour of the assessee 

company . The copies of the said PO’s were enclosed and are as part of 

paper book(pb/page 12 and 40). The assessee company instead of 

manufacturing the said tools and jigs itself initiated the tool/jigs 

manufactured/assembled by outsourcing the same to indigenous 

manufacturers and suppliers viz. TAL Manufacturing Solutions Limited, 

Tata Technologies Limited and Tata Consultancy Services Limited. The 

said sub-sub-contracts awarded by the assessee company to these 

three vendor companies are part of paper book filed by the assessee 

with the tribunal(pb /page 70-74). Lockheed Martin Aerostructure 

Corporation,USA shared necessary engineering drawings , drawings 

and specifications along with source book for 

manufacturing/assembling of tools/jigs, based on which assembly 

operation sheets are prepared. These assembly operation sheets are 

categorized in sub assembly, major assembly and final integration. 

These assembly operation sheets are required in assembly processes 

for Center Wing Box and Empennages . These assembly operation 

sheets acts as guide to staff for various operations involved in the 

assembly process and also acts as tracker for various functions 

involved in a process. The assessee company placed orders with TCS 

and Tata Technologies Limited on 5th March 2011 , for development of 
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assembly operations sheets and the said assembly operations sheets 

were reviewd by the employees of the assessee company. These 

operational details are extracted from written submissions filed before 

the authorities below(pb/page 1-6) . The written submissions with 

respect to nature of activities carried on by the assessee. which were 

submitted by the assessee before learned CIT(A) vide submissions 

dated 22.12.2015 (page 79/pb) as Annexure B (page 83/pb) is 

reproduced here under:- 

     “ Annexure "B"  

   Tata Lockheed Martin Aerostructures Limited 

Nature of activities carried out by the appellant during the year ended 31st 

March, 2011  

1. Facility: Land was acquired and construction work of the project was 

started. The total amount of capital expenditure incurred, including pre-

operative expenses, of Rs. 150.28 lakhs as upto 31st March, 2011 was Rs. 

765.26 Lakhs The construction work, including supervision of the project was 

outsourced.  

2. Manpower: 

(a) Manpower recruitment started in August 2010 and as on March, 2011, 

Employee headcount was sixty ne-majority of them having "technical 

background / qualification". 

(b) Most of the employees were involved in the technical activity of review of 

Assembly Operation Sheets given by service providers and also detailed 

verification of tools provided by the suppliers.  

3. Tooling:  

(a) . Assembly process for finished products required tools and jigs. As a part 

of JV Agreement between Lockheed Martin and the appellant, tools /jigs 

required for production / assembly process were to be provided by Lockheed 

Martin to the appellant (Reference is drawn to Clause 7 on Page 4 of the 

Business Plan) [ Refer Page No. 33 of Paper Book No.I]. However, Lockheed 

Martin suggested to-build all the tools required for assembly / production 

process indigenously. Accordingly, Lockheed Martin issued Purchase Orders 

for Center Wing Box and Empennage Tooling on 18th February, 2011 for US$ 

25,93,697 and US$ 1,27,68,133 respectively [Refer Page Nos. 34 to 91 of 

Paper Book No.I]. (b) Accordingly, the appellant initiated the process of tool 

building by outsourcing the same to various-indigenous manufacturers and 

suppliers, which is explained as under:- 

(i) Placed orders with TAL Manufacturing Solutions Limited for manufacture, 

supply, installation and commissioning of tools required for both Center Wing 

Box and Empennage Structures on 28th February 2011 for 477.32 lakhs. 
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Accordingly, the appellant paid an advance of Rs. 84.85 lakhs to TAL 

Manufacturing Solutions Limited on 7th March 2011 as per the PO terms to 

start the tool manufacturing activity [Refer Page No. 92 of Paper Book \ No.1].  

(ii) Tool design and digitization of drawings is a part of tooling activity for both 

Center Wing Box and Empennage Structures and the appellant has placed 

orders for this activity on Tata Technologies Limited and Tata Consultancy 

Services Limited on 5th March, 2011[Refer Page Nos. 93 to 96 of Paper Book 

No.I].  

Note: On 4lh May, 2011, the appellant has raised its first invoice against 

Center Wing Box Tooling for US$ 18,15,587.90. By end of March 2013, the 

appellant has completed tooling activity in Center Wing Box and invoiced to 

Lockheed Martin the agreed value as per PO [Refer Page No. 91 of Paper Book 

No.I].  

4. Manufacturing / Assembly:  

(a) Lockheed Martin has shared engineering drawings and specifications 

along with source book, based on which the Assembly Operation Sheets (AOS) 

are prepared. AOS are categorized in sub assembly, major assembly and final 

integration. 

(b) Assembly Operation Sheets are required in assembly for finished products. 

AOS act as guide to staff for various operations involved in the assembly 

process and also acts as tracker for various functions involved in a process. 

The appellant placed order with Tata Consultancy Services Limited and Tata 

Technologies Limited on 5th March, 2011, for development of Assembly 

Operation Sheets and the  AOS so prepared were reviewed by the employees 

of the appellant [Refer Page Nos. 98 & 99 of Paper Book No.I]. 

5. From the above facts, it is observed as under:- . 

(a) The appellant has secured orders for supply of finished products by 

entering into Supply Agreement;  

(b) The appellant commenced following activities during the year:  

(i) Setting-up of the Project;  

(ii) Execution of PO's for Center Wing Box and Empennage Tooling, a revenue 

generating activity. " .  

(iii) The employees were fully involved in detailed verification of the tools 

provided by the vendors. 

 (iv) On 4lh May, 2011, the appellant has raised its first invoice against Center 

Wing Box Tooling for US$ 18,15,587.90. By end of March 2013, the appellant 

has completed tooling activity in Center Wing Box and invoiced to Lockheed 

Martin the agreed value as per PO.; and 
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(v) Review of Assembly Operation Sheets by the employees. Assembly 

Operation Sheets guides the employees for various operations involved in the 

assembly process and also acts as tracker for various functions involved in 

the process i.e. provides knowledge / technique of production. 

(b) Revenue expenses charged off to the Profit and Loss Account have no 

connection with the setting-up-of the Project but had direct nexus / connection 

with execution of PO's for tooling and production of finished goods, being both 

revenue generating activities;  

(c) It had started the activity of planning the production of finished products by 

making the employees go through the steps involved in assembling the 

finished products (i.e. review of Assembly Operation Sheets), being an 

essential activity for carrying on the business of the appellant.  

(d) The expenditure which was incurred during the year is for the activities as 

mentioned in Para No. (b)* (ii) to (v) which related to the carrying on or conduct 

of the business as the same related to profit earning process and not for 

acquisition of any asset. 

(e) The appellant had commenced the work for production of finished products. 

(f) Hence, the above factors clearly established that the appellant had set-up 

and commenced its business during the year.  

6. Process flow chart is enclosed to explain the flow of activities carried out 

during the year ended 31st March, 2011” 

So , in nutshell what transpires in short is that the assessee company is a JV 

company formed by Tata Advanced Systems Limited and Lockheed Martin 

Aerostructure Corporati n, USA, wherein Tata’s hold 74% of equity capital 

while 26% is held by Lockheed Martin Aerostructure Corporation, USA. The JV 

agreement provided that the assessee company will assemble, manufacture 

and supply C130/130J aircraft structural articles i.e. center wing box and 

empennages to Lockheed Martin Aerostructure Corporation,USA and / or its 

affiliates. The manufacturing/assembly unit of the assessee company for 

manufacturing/assembly of center wing box and empennage for C130/C130J 

aircrafts was being set up at Hyderabad which did not become operational till 

the end of the previous year relevant to the impugned assessment year. The 

item to be assembled/manufactured namely center wing box and empennages 

for C130/C130J aircraft being highly specialised, technical , complex and 

guarded technology, the Lockheed Martin Aerostructure Corporation ,USA was 

to undertake the job of implementing the project vide agreement entered into 

with the assessee which , inter-alia, provided for supply of engineering 

designs, drawings, tools , jigs , technical knowhow etc. . Thus, on the one 

hand Lockheed Martin Aerostructure Corporation, USA was equity shareholder 

of assessee company infusing 26% capital and at same time was involved in 

setting up of manufacturing/assembly unit by the assessee for center wing 

box and empennages for C130/C130J aircraft and said Lockheed Martin 
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Aerostructure Corporation, USA and/or its affiliates were also the customer for 

final product namely center wing box and empennages for C130/C130J 

aircraft manufactures/assembled by assessee. Thus, Lockheed Martin 

Aerostructure Corporation, USA and / or its affiliates were performing multiple 

roles at the same time so far as dealing with the assessee company are 

concerned viz. equity investors, participating in setting up of manufacturing / 

assembly unit for center wing box and empennages for C130/C130J aircraft 

for which technical knowhow was held by Lockheed Martin Aerostructure 

Corporation, USA and said company namely Lockheed Martin Aerostructure 

Corporation, USA was also buyer of the final product being center wing box 

and empennages for C130/C130J assembled/manufactured by the assessee 

in its unit at Hyderabad which was under the stage of implementation at the 

year end and production could not be commenced by the end of the previous 

year and not even trial runs started. The said Lockheed Martin Aerostructure 

Corporation, USA now under an obligation to supply technical know how, 

drawings, engineering designs etc to the assessee fo  setting up its 

assembly/manufacturing unit for center wing box and empennages for 

C130/C130J aircraft was also,interalia, required to supply tools and jigs. 

These tools and jigs being supplied at the time of or before setting up of the 

project are part of capital assets which needs to be capitalised. The said 

Lockheed Martin Aerostructure Corporation, USA who was , inter-alia, under 

an obligation to supply engineering designs, drawings, tools , jigs etc. but 

Lockheed Martin Aerostructure Corporation , USA instead of supplying some of 

the tools and jigs itself instead awarded the work to manufacture/assemble 

these tools and jigs to the assessee indigenously by way of sub-contract for 

which necessary designs and drawings were supplied by Lockheed Martin 

Aerostructure Corporation, USA. The ultimate responsibility for execution of the 

agreement for setting up manufacturing/assembly unit at Hyderabad rested 

with Lockheed Mart n Aerostructure Corporation, USA under the main contract 

awarded by the assessee to Lockheed Martin Aerostructure Corporation, USA 

but certain portion of the contract within the main contract was carved out and 

assigned by Lockheed Martin Aerostructure Corporation, USA to assessee 

itself as sub-contract to manufacture these tools and jigs required for the 

project indigenously of course for which technical specification, designs and 

drawings were supplied by Lockheed Martin Aerostructure Corporation, USA 

and ultimate technical supervision and other responsibilities vested with 

Lockheed Martin Aerostructure Corporation, USA for successful 

implementation of supplies of tools and jigs for the project under 

implementation which were manufactured indigenously by assessee through 

sub-sub contractors/ vendors namely TCS etc. appointed by the assessee to 

supply to its own assembly/manufacturing unit being set up at Hyderabad 

which had not become operational even by year end and not even trial runs 

started by the end of the relevant previous year. The assessee on its part on 

receipt of the said sub-contract from Lockheed Martin Aerostructure 

Corporation,USA for supplying some of the tools and jigs which were to be 

consumed/utilised by the assessee itself in its manufacturing/assembly unit 

being set up at Hyderabad further outsourced the said job of supplying tools 
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and jigs to TCS, Tata Technologies Limited and TAL Manufacturing Supplies 

Limited for which supervision was done by the assessee under sub-contract 

awarded by Lockheed Martin Aerostructure Corporation , UAS for which final 

responsibility vested with Lockheed Martin Aerostructure Corporation, USA as 

main contractor/vendor while the assessee itself was responsible as sub-

contractor/vendor. The ultimately responsibility for complete execution of main 

contract remained with Lockheed Martin Aerostructure Corporation, USA w.r.t. 

setting up of manufacturing/assembly unit for the assessee company at 

Hyderabad while the assessee as sub-contractor/vendor become responsible 

for tools and jigs manufactured by it through TCS, TAL Manufacturing 

Solutions Limited and Tata Technologies Limited to the main vendor namely 

Lockheed Martin Aerostructure Corporation, USA. But the fact remained that 

these tools and jigs were to be used/consumed in the 

manufacturing/assembly unit being set up by the assessee at Hyderabad for 

manufacturing of center wing box and empennages for C130/C130J aircrafts 

which project was under implementation as at the end of the relevant previous 

year . In nutshell the activities of the assessee for manufacturing of tools and 

jigs indigenously under sub-contract from Lockheed Martin Aerostructure 

Corporation, USA are directed towards se ting up of the main 

assembly/manufacturing unit for manufacture/assembly of center wing box 

and empennages for C130/C130J aircraft at Hyderabad for which main 

contract was awarded by the assessee in favour of the same Lockheed Martin 

Aerostructure Corporation, USA. Under these circumstances, can it be said 

that the assessee company who participated in the setting up of its own 

manufacturing/assembly unit at Hyderabad under a sub-contract from 

Lockheed Martin Aerostructure Corporation, USA for which main contract was 

awarded by the assessee itself in favour of the same Lockheed Martin 

Aerostructure Corporation , USA wherein the assessee by getting some of the 

tools/jigs manufactured/ assembled by further sub-sub-contracting to TCS, 

Tata Technologies Limited and TAL Manufacturing Supplies Limited ever 

intended to enter into an business of manufacturing /assembly or supplies of 

tools and jigs rather its activities and efforts were all directed towards the 

business of setting up of manufacturing /assembly unit being set up at 

Hyderabad for manufacturing/assembly of center wing box and empennages 

for C130/C130J aircraft. Thus, we conclude that the assessee never intended 

to set up any business of manufacturing/assembly of tools and jigs required 

for supplies to be made to its assembly/manufacturing unit being set up at 

Hyderabad which was under implementation as at year end for which even 

trial run did not started by year end. The activities of supply of tools/jigs by 

the assessee as sub-contractor/vendor to Lockheed Martin Aerostructure 

Corporation, USA which was executed by assessee through sub-sub 

contractors/vendors namely TCS etc for ultimate supply of tools/jigs to the 

assessee itself to be used for its manufacturing/assembly unit at Hyderabad 

which was under implementation at the year end were all inextricably linked 

to the assessee’s main activity of setting up of manufacturing /assembly unit 

at Hyderabad for manufacture / assembly of center wing box and 

empennages for C130/C130J aircraft and which in itself is not an 
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independent activity per-se to be categorised as separate business activity. 

The assessee claims that it kept highly technical and supervisory staff to 

oversee these activities including reviewing of assembly operation sheets 

supplied by Lockheed Martin Aerostructure Corporation, USA but in our 

considered view these are normal requirements in connection with setting up 

of manufacturing / assembly unit at Hyderabad for manufacturing/assembly 

of center wing box and empennages for C130/C130J aircraft , which is highly 

technical and complex activity requiring highly specialised technical staff. The 

activities of assembly and manufacturing of center wing box and empennages 

for C130/C130J aircraft being highly complex , technologically sophisticated 

activity involving guarded technology need highly specialised , experienced 

and technical personnels , and the assessee cannot afford to appoint 

necessary staff only after the unit becomes operational as by the time unit 

goes into production , the assessee ought to have all specialised, trained, 

experience and technical staff with is ready and well versed/trained to handle 

actual manufacturing/assembly of center wing boxes and empennages for 

C130/C130J aircrafts. The appointing of technical and specialised staff prior 

to unit being installed and ready to commence production will not make the 

same as revenue expenses even though these technical and specialised staff 

were reviewing the assembly operation sheets for manufacturing/assembly of 

center wing boxes and empennages for C130/C130J aircraft for which order 

was already received by the assessee from Lockheed Martin Aerostructure 

Corporation, USA, as all these are preoperative expenses which needed to be 

capitalised as part of the cost of the project because there was no possibility of 

commencing production/manufactu ing/assembly unless the unit is ready to 

commence production which in the instant case even by the year end unit was 

neither installed nor trial runs commenced. We have carefully gone through 

the case laws cited by learned counsel for the assessee and we have 

observed that those case laws were decided on their own factual matrix which 

has no applicability so far as peculiar factual matrix as is applicable to the 

assessee in the instant case . However, for the sake of completeness , we will 

now refer to all the case laws relied upon by the assessee : 

a) The decision of Hon‟ble Bombay High Court in the case of Western India 

Vegetable Products Limited v. CIT reported in (1954) 26 ITR 151(Bom.) . In this 

decision the Hon’ble High Court of the Bombay held that the previous year of 

the business will commence from setting up of business which is relevant for 

claiming deduction of expenses as business expenses. There is no dispute as 

to this proposition of law is concerned but in the instant case we have held 

that the assessee by taking sub-contract from Lockheed Martin, USA for 

indigenously manufacturing /assembling of tools and jigs to be ultimately 

supplied to itself to be used/consumed in its project for 

manufacturing/assembly of center wing boxes and empennages for 

C130/C130J aircraft had never intended to set up business of 

assembling/manufacturing of tools and jigs which ultimately it sub-sub 

contracted to TCS etc. as the business it intended to set up was for 

manufacturing /assembling of center wing boxes and empennages for 
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C130/C130J aircraft at Hyderabad which was not ready to commence 

production even by year end.  

b) The decision of ITAT, Mumbai in the case of Hagwoods Commercial 

Developers P. Ltd. & Orss in ITA no. 1306/Mum/2015 & Ors. For AY 2012-13 

, vide consolidated order dated 08.02.2017. The assessee has relied upon this 

case and it contended that even when shopping mall was under construction , 

the expenses were allowed as business expenses. We are afraid that the 

assessee‟s counsel totally misconstrued the facts of that case . In that case , 

of which both of us were members of the Division Bench who passed the 

order, the taxpayer was engaged in development and sale of residential 

project as well construction of Mall. Since the residential project was for sale 

and activities started, the business was held to be set up. The Mall was being 

construuctd by the taxpayer for which direct costs were capitalised and 

indirect overheads were charged as Revenue expenses. On those factual 

matrix, the tribunal held that business was set up as the taxpayer was 

developing residential project for sale and it is not necessary that till Mall is 

constructed , the indirect cost representing by overheads also needed to be 

capitalised rather these indirect overhead costs were held to be Revenue 

expenses. Thus this case was decided on peculiar factual matrix prevailing on 

its own facts and has not relevant to the instant case before us.  

c) The decision of ITAT, Mumbai in the case of ACIT v. Reliance Defence & 

Offshore Engineering Co. Ltd. in ITA no. 4692/Mum2014 and ITA no. 

372/Mum/2015 for AY 2008-09 & 2009-10, vide consolidated order dated 

31.08.2017. In this case the taxpayer was engaged in the business of 

development of ship building and ship repairing yard. The taxpayer received 

orders and advance payments for supplies of ship building for which the 

taxpayer purchased steel for ship building . Various activities started towards 

ship building and on those factual matrix , it was held that the assessee has 

set up the business and expenses were allowed. But in the instant case before 

us, it is observed that the assessee is to indigenously supply tools and jigs 

under a subcontract from Lockheed Martin, USA which supplies are to be 

utilised/consumed by the assessee itself in its manufacturing/ assembly unit 

being set up at Hyderabad which was under implementation as at the year 

end and not even trial run commenced till the end of previous year. Thus, on 

that factual matrix it is held that the assessee never intended to set up any 

business for supply of tools and jigs for its own units as its efforts for supply 

of tools and jigs are directed towards setting up its own 

manufacturing/assembly units for manufacture and assembly of center wing 

boxes and empennages for C130/C130J aircraft and not for setting up 

manufacturing /assembly units for tools/jigs.   

d) The decision of Hon’ble Gujarat High Court in the case of CIT v. Saurashtra 

Cement & Chemical Industries Ltd.(1972) 91 ITR 170,(Guj. HC) . In this case , 

the taxpayer was engaged in manufacture and sale of cement. The taxpayer 

obtained mining lease for quarrying limestone and started mining operations. 

The limestone was raw material for manufacturing of cement. It was held that 
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this activity of extracting limestone by quarrying the leased land was 

necessary for the purposes of acquiring raw material to be utilised in 

manufacturing of cement.The second activity constituted the activity of 

manufacturing of cement by user of plant and machinery set up for that 

purpose and the third category consisted of selling manufactured cement. All 

these three activities constituted business of the taxpayer. It was held that it 

is not necessary that all the three activities should commence , then the 

business was deemed to be set up. It was held that with the commencement 

of first activity business was set up as it laid foundation for the second 

activity and commencement of second activity laid the foundation of third 

activity. But the instant case before us is distinguishable as the assessee 

never intended to set up business of manufacturing/assembly of tools and jigs 

required for setting up assessee’s own unit at Hyderabad for 

manufacturing/assembly of center wing boxes and empennages for 

C130/C130J aircrafts. Even if the tools and jigs are required for the 

manufacturing and assembling of center wing boxes and empennages for 

C130/C130J aircrafts, the said activity for getting it manufactured/assembled 

through sub-sub contractors/vendors namely TCS e c by the assessee will not 

constitute setting up of a seperate business of manufacturing/assembling of 

tools and jigs as it is not the intentions of the assessee to set up the said 

business of manufacturing /assembling of tools and jigs and it happens so 

that the main contractor/vendor namely Lockheed Martin, USA to whom the 

assessee awarded contract , inte -alia for tools and jigs has sub-contracted 

the work of supply of tools and jigs to the assessee back to be 

manufactured/assembled indigenously, which work/contract was further 

sub-sub contracted by the assessee to TCS etc. . Thus, it is clear there was 

never an intention on part of the assessee to set up this business of 

manufacturing tools and jigs.  

e) The decision of Hon‟ble Bombay High Court in the case of CIT v. Ralliwolf 

Limited (1978) 121 ITR 262(Bom. HC). In this case, Hon’ble Court 

distinguished between set up of business and commencement of business and 

held that expenses shall be allowable from the date business is set up. This 

case we are afraid is of no help to the assessee as in the instant case before 

us , we have held that the assessee never intended to set up business of 

manufacturing/assembling of tools and jigs.  

f) The decision of Hon’ble Gujarat High Court in the case of Prem Conductors P. 

Ltd. v. CIT (1976) 108 ITR 654(Guj. HC). The strong reliance is placed by 

learned counsel for the assessee on this case. In this case the assessee took 

over running concern from its promoters. It was not a case of setting of new 

industrial undertaking. The taxpayer secured orders from Electricity Boards, 

purchased raw material etc to keep things ready for production once the 

machineries are installed etc. . Under these circumstances Hon'ble Gujarat 

High Court held that business shall be deemed to be set up and expenses 

allowable from date when orders were secured by the taxpayer although 

factory has not commenced production which shall be allowable. This case is 
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distinguishable as the assessee although secured orders for center wing boxes 

and empennages for C130/C130J aircraft even prior to setting up of unit at 

Hyderabad for manufacturing/assembling of center wing boxes and 

empennages for C130/C130J but the difference is that the assessee has 

undertaken job of getting tools and jigs which were required in its unit under 

implementation at Hyderabad manufactured/assembled through sub-sub 

contractors namely TCS etc and we have held that it could not be intention of 

the assessee to set up business of manufacturing/ assembly of tools and jigs. 

The assessee in the instant case did not purchase any raw material etc rather 

it was implementing setting up of unit for manufacturing / assembling of 

center wing box and empennages for C130/C130J aircraft wherein tools and 

jigs required for the manufacturing/assembling unit was got indigenously 

supplied by the assessee through sub-sub contractors namely TCS etc 

wherein the main contract was awarded by the assessee to Lockheed Martin, 

USA who subcontracted portion of the main contract towards supplying of 

tools and jigs for usage/consumption in its under implementation project at 

Hyderabad. This case thus is distinguishable as it was never the intention of 

the assessee to set up business of manufacturing of tools/jigs to be supplied 

for in house consumption in its under implementation unit for 

manufacturing/assembly of center wing boxes and empennages for 

C130/C130J aircrafts and the case relied upon by learned counsel for the 

assessee is not relevant for deciding dispute between rival parties  

Thus, based on our detailed reasoning and discussions as set out above, we 

do not find any merits in the contentions of the assessee and thus, the 

appellate order of learned CIT(A) is set aside and additions as were made by 

the AO are sustained with the onclusions and reasoning as are arrived at by 

us as above. The ground no 2(a) to 2(c) are allowed with above conclusions 

and reasoning as set out in our order. We order accordingly. 

12. In the resu t , appeal of the Revenue is partly allowed as indicated above.” 

 

2. The assessee has now stated before the Bench vide Miscellaneous 

application that mistakes had crept in the order of the tribunal dated 

08.08.2018 which need to be rectified u/s 254(2) of the 1961 Act and to 

substantiate the same , the assessee has now filed during the course of MA 

proceedings two agreements namely JV agreement dated 07.05.2010 

between TATA Advanced Systems Limited(Hereinafter called “TATA”)  and 

Lockheed Martin Aeroframe Corporation(Hereinafter called “Lockheed 

Martin”)  and also Tooling Agreement between aforesaid parties. The said 

agreements are now filed in this MA proceedings before the tribunal for the 

first time, vide fresh paper book( page 107-208) filed with tribunal . The 
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claim is made by learned Senior Counsel for the assessee, Ms. Aarti Vissanji 

that these two agreements were filed before learned Assessing Officer during 

the course of assessment proceedings as well before learned CIT(A) and are 

part of the record. It is also claimed by learned counsel for assessee that 

these two agreements were however not filed before the tribunal when 

appeal of the Revenue was heard before the Bench on 10.07.2018. Thus, it 

is submitted that these documents are not strictly additional evidences as 

these documents were very much before the lower authorities during 

assessment as well in first appellate proceedings before learned CIT(A) and 

are part of the record. On strength of these two aforesaid agreements 

namely JV agreement dated 07.05.2010 and Tooling agreements, 

contentions are now being made by learned counsel for assessee before the 

Bench that tribunal erred in holding that toolings are required to be 

capitalised in the books of accounts of the assessee. It is  submitted that 

tools are supplied free of cost as well free of rent, by overseas JV partner as 

part of JV agreement  in discharge of its contractual obligation under JV 

Agreement. The said toolings are required to be installed at assessee‟s 

manufacturing and assembling unit and shall continue to be owned by 

overseas JV partner Lockheed Martin, USA. Our attention was drawn to the 

Tooling agreement .The said agreement states that the assessee requires 

substantial tooling in order to commence manufacturing of aircraft 

structures. The agreement further provides that Lockheed Martin is 

procuring from assessee the fabrication of certain tooling for manufacturing 

of empennages and center wing beam structures for C-130 aircraft, instead 

of supplying it directly to assessee to fulfil its JV obligation under JV 

agreement . These tooling are loaned by Lockheed Martin to assessee 

without any rent and title of these toolings shall always remain with 

Lockheed Martin,USA. No lien shall be created by assessee on these toolings 

and these tools shall be returned to Lockheed Martin by assessee as and 

when directed by Lockheed Martin. The learned counsel for assessee 

submitted that it never intended to set up business of manufacturing of 

tools. 
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2.2 The learned Senior counsel for the assessee has stated that second 

mistake that crept in tribunal‟s order  dated 08.08.2018 is as to the finding 

by tribunal as recorded in its order that overseas JV company is responsible 

for implementing the project. Our attention was drawn to JV agreement 

dated 07.05.2010, clause 13.5 which says that TATA and JVC i.e. assessee 

company shall be responsible for building and construction of JVC facility 

i.e. manufacturing and assembly unit at Hyderabad  which shall be in 

accordance with the design and specifications agreed to in writing between 

TATA and Lockheed Martin. It is submitted by learned counsel for the 

assessee that it is Indian JV partner i.e. TATA as well assessee who are 

responsible for setting up and implementing the project and not Lockheed 

Martin,USA as per terms of JV agreement .  

2.3 It is also claimed by learned counsel for assessee that the assessee has 

incurred these expenses to the tune of Rs.2,10,11,032/- towards executing 

supply contract entered into with Lockheed Martin, USA for supplying 

aircraft structures, which is a revenue expenses allowable as deduction 

while computing income of the assessee. 

2.4 Thus, in nut-shell it is claimed that mistakes crept in tribunal‟s order in 

holding that tools are to be capitalised in its books of accounts since they 

are owned by Lockheed Martin, USA and secondly mistake crept in tribunal 

order when it held that Lockheed Martin ,USA is responsible for setting up 

and implementing the project for assembly and manufacturing of aircraft 

structures at Hyderabad .  

2.4 Thus prayers are made to rectify these mistakes and allow these 

expenses of Rs. 2,10,11,032/- as revenue expenses so far as ground number 

2(a) to 2(c) raised by Revenue in its appeal  

2.5 The learned DR objected to MA filed by the assessee and submitted that 

well reasoned order is passed by tribunal wherein correct finding of facts are 

recorded by tribunal. The learned DR submitted that the assessee is seeking 

review of order passed by tribunal under the garb of rectification application 

filed vide this MA which is not permissible within mandate of Section 254(2) 
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of the 1961 Act. The learned DR would contend that tribunal has limited 

powers u/s 254(2) of the 1961 Act. 

3. We have considered rival contentions and perused the material on record. 

We have observed that tribunal has passed detailed order dated 08.08.2018 

while adjudicating ground number 2(a) to (c) raised by Revenue in memo of 

appeal filed with tribunal. The conclusion arrived at by tribunal in the said 

order are reproduced/extracted above in this order vide para 1. The 

assessee had filed paper book in proceedings before the tribunal when the 

appeal was heard on 10.07.2018. These two agreements namely JV 

agreement dated 07.05.2010 and Tooling agreement were not earlier filed 

when the appeal was heard on 10.07.2018 but  are now filed by assessee in 

this MA proceedings. These agreements are filed vide paper book /page 107-

208 which are placed in MA file. It is admitted position that productions has 

not commenced in its manufacturing and assembling unit which was being 

set up by assessee at Hyderabad, till the end of the previous yea relevant to 

impugned assessment year. The assessee has filed JV agreement dated 

07.05.2010 between TATA Advanced Systems Limited, India and Lockheed 

Martin Aeroframe Corporation, USA . We have carefully perused the 

aforesaid JV agreement and tooling agreement . The said JV agreement 

dated 07.05.2010 envisages setting up of JV company in India, which was 

set up in India viz. assessee company, in pursuance to JV agreement. It is 

also mentioned in this agreement that there are some offset obligations on 

Lockheed Martin and in discharge of the same, exports made by assessee 

company shall be adjusted. The said Lockheed Martin is investing its capital 

in assessee company to the extent of 26% which can be later increased to 

49% as and when law permits. The Tata‟s held 74% in capital contribution 

of assessee company, which is subject to dilution to 51% owing to Lockheed 

Martin increasing its stake to 49% as detailed above. The said Lockheed 

Martin has representations in the Board of Directors of assessee company. 

The technical assistance for setting up manufacturing and assembling unit 

at Hyderabad for assembly , manufacture and supply of C130/C130J 

aircraft structural articles consisting of empennages and center wing beams, 
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was provided by Lockheed Martin, USA, which envisages supply of 

engineering designs, drawings, tools , jigs , technical knowhow etc. by 

Lockheed Martin to assessee..  This JV company viz. assessee enters into a 

supply contact with Lockheed Martin Corporation with regard to assembly , 

manufacture and supply of C130/C130J aircraft structural articles 

consisting of empennages and center wing beams by the assessee company. 

The assessee company cannot supply any of the aircraft structures 

produced by it to any other buyer except Lockheed Martin. Thus, there is a 

sole buyer for entire manufacturing and assembly of aircraft structures viz. 

Lockheed Martin. The assessee also cannot enter into any other activities for 

expansion or diversification, other than set out in JV Agreement unless 

consented by Lockheed Martin.  The permission to use trade mark and 

manufacturing license was granted by Lcokheed Martin in favour of 

assessee. The JV agreeemnt provide that Lockheed Martin shall provide 

master tooling to assessee as well certain additional tooling to be fabricated 

by assessee company, title/ownership to the said tooling  shall remain with 

Lockheed Martin. Thus, it can be seen that Lockheed Martin has significant 

role and responsibilities viz assessee company as culled out from this JV 

agreement but stricto sense , it is Tata‟s and assessee company who were 

responsible for implementing manufacturing and assembly unit at 

Hyderabad. So far as finding of the tribunal that Lockheed Martin is 

responsible for setting up its Hyderabad unit stand corrected as it is the 

TATA‟s and assessee company who were in stricto sense responsible for the 

building and construction of the JVC facility which shall be in accordance 

with the design and specification agreed to in writing between TATA and 

Lockheed Martin. It is a matter of record as we have seen above, Lockheed 

Martin has a significant role to play in assessee‟s business activities viz. 

Lockheed Martin, USA is a financial contributor to assessee holding 26% 

equity with rights to enhance it further to 49% whenever law permits, 

provision of technical assistance, trade mark , licenses and tools to the 

assessee. The said Lockheed Martin also have participation in the 

management through presence of its nominees on Board of Directors of 

assessee company. It is also a matter of record that the said Lockheed 
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Martin is the sole buyer of assessee company‟s final products viz. aircraft 

structures. The assessee cannot diversify its business activities beyond JV 

agreement unless permitted by Lockheed Martin. The export of final 

products viz. aircraft structural to Lockheed Martin, USA shall be adjusted 

by Lockheed Martin against its offset obligation.  

3.2 The tooling which are to be supplied by Lockheed Martin in discharge of 

its JV obligation was under instruction from Lockheed Martin is to be 

fabricated in India by assessee on behalf of Lockheed Martin , for setting up 

assessee‟s manufacturing and assembling unit at Hyderabad . These 

toolings will be provided free of cost as well free of rent by Lockheed Martin 

to assessee of which title/ownership shall always remain with Lockheed 

Martin. Thus said Lockheed Martin,USA placed purchase orders on the 

assessee for purchasing tools from assessee, which will be fabricated by 

assessee on behalf of Lockheed Martin and shall be deployed at assessee‟s 

Hyderabad unit for assembly , manufacture and supply of C130/C130J 

aircraft structural articles consisting of empennages and center wing beams. 

The title/ownership  to these tools shall remain with Lockheed Martin but 

same are deployed at assessee‟s Hyderabad Manufacturing and assembly 

unit for assembly , manufacture and supply of C130/C130J aircraft 

structural articles consisting of empennages and center wing beams. As per 

Tooling agreement entered into with Lockheed Martin, the substantial 

toolings are required to commence manufacturing of aircraft structures. 

Thus, these tooling are part of capital expenditure for setting up 

manufacturing and assembly unit for aircraft structures at Hyderabad albeit 

same were provided by Lockheed Martin, USA under JV agreement , The 

Lockheed Martin shall continue to be the owner of these tools and will be 

dealt with in its books of accounts by Lockheed Martin. The assessee was to 

be provided with these tools by Lockheed Martin free of cost  without any 

rent. The Lockheed Martin in order to provide these tools to assessee vide its 

contractual obligation, instead purchased these tools from assessee who in-

turn got it fabricated  from TCS, Tata Technologies Limited and TAL 

Manufacturing Solutions Limited. Thus, the assessee in order to get these 
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tools manufactured granted further sub-contract to TCS,TTL and TAL . 

Thus, to the extent the tribunal order dated 08.08.2018 held that these tools 

are to be capitalised in the books of accounts of the assessee is definitely an 

mistake which crept in the order dated 08.08.2018 dehors JV agreement 

and Tooling agreement now produced before the Bench in MA proceedings 

and we hold that this mistake where-ever it occurs in the appellate order 

dated 08.08.2018 passed by tribunal stands corrected, because these tools 

were the property of Lockheed Martin, USA and not the assessee and 

accordingly shall be accounted for in the books of accounts of Lockheed 

Martin. 

3.3 The claim of the assessee that it raised first invoice for tooling against 

PO on 04.05.2011 and tooling activity got completed by March 2013 , 

cannot be the basis for holding that its business was set up in previous year 

ended 31.03.2011, as the manufacturing and assembling unit for aircraft 

structures at Hyderabad was not set up by end of previous year viz. 

31.03.2011 and secondly it was held by tribunal vide order dated 

08.08.2018 that tooling cannot be the business of the assessee as these 

tooling‟s are fabricated by assessee on behalf of Lockheed Martin who was 

obligated to provide tooling to assessee vide JV agreement, which toolings 

are to be installed at assessee‟s manufacturing and assembling unit at 

Hyderabad and the sa d tooling are required to commence assessee‟s 

business of manufacturing and assembling of aircraft structures, as is 

emanating from clauses of tooling agreement. The responsibility for supply 

of tooling is that of Lockheed Martin under JV agreement , to be installed at 

assessee‟s manufacturing and assembly unit at Hyderabad. Instead of 

supplying tooling directly , Lockheed Martin issued Purchase orders in 

favour of assessee for getting it fabricated locally in India, which was 

undertaken by assessee through TAL , TTL and TCS by sub-contracting job 

of fabricating tooling to these three entities. Under these circumstances can 

it be said that tooling is business of assessee. The answer  is emphatic no, 

which was also held by tribunal vide order dated 08.08.2018. The said 

finding of tribunal to arrive at decision has remained unshaken in this MA 
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proceedings . The factum remains that assessee‟s manufacturing and 

assembling unit at Hyderabad has not become operational till the end of 

previous year. The assessee did got orders for center wing boxes and 

empennages for C130/C130J aircraft even prior to setting up of unit at 

Hyderabad for manufacturing/assembling of center wing boxes and 

empennages for C130/C130J but it did preparatory steps by employing 

personnel and the fact remains that the said unit at Hyedranad has not 

become operational by the end of the previous year as even trial runs did 

not commence by year end. The decision taken by tribunal in its order dated 

08.08.2018 has remained unshaken despite mistakes as pointed out by 

learned counsel for the assessee based on the strength of JV agreement and 

Tooling agreement which are produced by assessee before tribunal only 

during MA proceedings and the said mistakes are already rectified vide this 

MA order, as detailed above in this MA order  The tribunal order dated 

08.08.2018 duly deliberated and dealt with supply orders and employment 

of personnel by assessee to arrive at its decision/conclusions , which are 

reproduced hereunder(page 25-26 of tribunal dated 08.08.2018):  

“The assessee claims that it kept highly technical and supervisory staff to 
oversee these activities including reviewing of assembly operation sheets 
supplied by Lockheed Martin Aerostructure Corporation, USA but in our 
considered view these are normal requirements in connection with setting up 
of manufacturing / assembly unit at Hyderabad for manufacturing/assembly 
of center wing box and empennages for C130/C130J aircraft , which is highly 
technical and complex activity requiring highly specialised technical staff. The 
activities of assembly and manufacturing of center wing box and empennages 
for C130/C130J aircraft being highly complex , technologically sophisticated 
activity involving guarded technology need highly specialised , experienced 
and technical personnels , and the assessee cannot afford to appoint 
necessary staff only after the unit becomes operational as by the time unit 
goes into production , the assessee ought to have all specialised, trained, 
experience and technical staff with it ready and well versed/trained to handle 
actual manufacturing/assembly of center wing boxes and empennages for 
C130/C130J aircrafts. The appointing of technical and specialised staff prior 
to unit being installed and ready to commence production will not make the 
same as revenue expenses even though these technical and specialised staff 
were reviewing the assembly operation sheets for manufacturing/assembly of 
center wing boxes and empennages for C130/C130J aircraft for which order 
was already received by the assessee from Lockheed Martin Aerostructure 
Corporation, USA, as all these are preoperative expenses which needed to be 
capitalised as part of the cost of the project because there was no possibility of 
commencing production/manufacturing/assembly unless the unit is ready to 
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commence production which in the instant case even by the year end unit was 
neither installed nor trial runs commenced”. 

Thus, in our considered view , this MA is to be partly allowed so far as to 

correct mistake which crept in tribunal order dated 08.08.2018 which were 

owing to non production of JV agreement and Tooling agreement before the 

tribunal when the appeal was originally heard on 10.07.2018, which 

mistakes we dealt with as above and ordered for their correction but so far 

as ultimate decision/conclusions taken by tribunal vide order dated 

08.08.2018 that the business of the assessee was not set up till the end of 

previous year and the assessee cannot be allowed deduction of Rs. 

2,10,11,032/- as revenue expenses for the year under consideration had not 

been shaken in this MA proceedings as these mistakes as pointed out by 

assessee which crept in the aforesaid order dated 08.08.2018 passed by 

tribunal are not significant to recall the order of the tribunal qua ground no. 

2(a) to 2(c). The scope under Section 254(2) of the 1961 Act is very limited to 

correcting mistakes apparent from records and not to review the decision 

taken earlier by tribunal. We have ordered rectification of mistakes which 

crept in the order dated 08.08.2018 passed by tribunal vide this MA order 

which in our considered view shall redress grievance of the assessee but we 

are afraid that the final decision taken by the tribunal vide its order dated 

08.08.2018 cannot be changed as it remained unshaken. Thus , this MA is 

partly allowed as indicated above. We order accordingly. 

3. In the result, M.A. No. 55/Mum/2019 arising out of appeal in ITA no. 

2667/Mum/2016  for AY 2011-12   filed by assessee stand partly allowed as 

indicated above. 

Order pronounced in the open court on   12.07.2019 

आदेश की घोषणा खलेु न्यायालय में ददनाांकः   12.07.2019 को की गई । 

    Sd/-        Sd/-  

                  (SAKTIJIT DEY)                                  (RAMIT KOCHAR) 
                 JUDICIAL MEMBER                                  ACCOUNTANT MEMBER 
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