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O  R  D  E  R  

 

PER N .K .  SA IN I ,  V ICE  PRESIDENT  :   

 

This is an appeal by the Assessee against the order dt. 31/03/2017 of Ld. 

CIT(A)-3, Gurgaon. 

2. In the present appeal Assessee has raised the following grounds: 

1. That the Ld. CIT(Appeals) has erred in upholding the reassessment 

proceedings whereas, the notice issued u/s 148 by the Ld. Assessing Officer is not 

maintainable as the same is against the law, facts & the jurisdiction and therefore 

reassessment made be considered as void. 

2. That the Ld. CIT (Appeals) has grossly erred in holding the reassessment as 

valid inspite of the fact that the reassessment order u/s 143(3) r.w.s 147 being bad 

in law and facts and without jurisdiction liable to be considered null and void and 

additions made may please be deleted. 

3. That the Ld. CIT (Appeals) has erred in holding the reassessment order valid 

inspite of the fact that the Ld. Assessing Officer has wrongly dismissed the 

objections raised by the assessee against the notice u/s 148, whereas the 

objections raised by the assessee ought to have been allowed. Therefore order 

passed u/s 143(3) r.w.s 147 should be dismissed and additions made therein may 

kindly be deleted. 

4. That, the Ld. CIT(Appeals) has erred in confirming the disallowance of Rs. 

1,43,93,620/-u/s 56(2)(viia) on wrong basis in an arbitrary and unjustified manner 

without appreciating the explanation and evidence placed on record, whereas 

provision of section 56(2)(viia) were not applicable on the date of transaction of 

transfer of shares in the present case i.e. 10.05.2010. Therefore no addition can be 

made to the income of the assessee u/s 56(2)(viia) and the addition of Rs. 

1,43,93,620/- may be deleted. 
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5. That the Ld. CIT(Appeals) has erred in confirming the addition of Rs. 

1,43,93,620/- u/s 56(2)(viia) on presumptions by assuming the transaction of share 

transfer as non genuine on the basis of human probabilities without appreciating 

the explanation and evidence placed on record. Therefore the addition of 

Rs.1,43,93,620/- may be deleted. 

 

3. Vide Ground Nos. 1 to 3 the assessee has challenged the validity of the 

jurisdiction of the A.O. in issuing the notice under section 148 of of the Income 

Tax Act, 1961 (hereinafter referred to as ‘Act’).  

4. Facts of the case in brief are that a search and seizure operation under 

section 132 of the Act was carried out on 04/10/2012 at the business and 

residential premises of M/s Steel Strips Group of cases alongwith survey under 

section 133A of the Act, in the case of the assessee. Earlier the return of income 

was filed by the assessee under section 139(1) of the Act on 26/09/2011 at an 

income of Rs. 8030/-, the said return was processed under section 143(1) of the 

Act at the returned income on 13/01/2012. Thereafter the A.O. issued the notice 

under section 148 of the Act on 05/03/2015. In response to which the assessee 

filed its return of income on 08/04/2015 the assessee also requested the reasons 

for reopening the case vide letter dt. 01/04/2015. The A.O. communicated the 

reasons recorded for reopening vide letter dt. 16/06/2015 which read as under: 

"A search and seizure operation under section 132 of the Income Tax Act, 1961 

was carried out on 04.10.2015 by the Directorate of Income Tax (Inv.), 

Chandigarh at the business and residential premises of the M/s Steel Strips Group 

of cases alongwith survey in the case of M/s Priya Tools Pvt. Ltd., 341, Sector 40A, 

Chandigarh. 

Amongst the various business / residential premises covered, the premise # 341, 

Sector 40A, Chandigarh which is the registered address of M/s Priya Tools Pvt. Ltd. 

was surveyed and that of M/s Bharatnet Technology Ltd. was covered u/s 132 

and accordingly both the companies are being assessed with the undersigned 

u/s 142(1) and 153A respectively. 

As per information on record and the reply submitted in this case by M/s 

Bharatnet Technology Ltd., it is seen that M/s Priya Tools Pvt. Ltd. has made an 

investment in this year in 719681 unquoted shares of M/s Bharatnet Technology 

Ltd. by purchasing them at a price ofRs. 1 each. However, the fair market value 

of such share is much more as calculated from the net assets value of M/s 

Bharatnet Technology Ltd. as per procedure prescribed under Rule 11UA and it 

comes to around Rs.21 per share. In the given scenario, as per the provisions of 

Section 56(2)(viia), the difference of fair market value (as computed in 

accordance with Rule 11UA) and the actual consideration paid; is taxable in the 

hands of purchaser i.e. M/s Priya Tools Pvt. Ltd. 

I have therefore reasons to believe that approximately Rs.2.10 Cr. has escaped 

assessment in light of provisions u/s 56(2)(viia) in the hands of M/s Priya Tools Pvt. 

Ltd. and assessment u/s 148 needs to be resorted for the A. Y.2011-12. 

Accordingly, notice u/s 148 needs to be issued to assess or reassess such income 

and also any other income chargeable to tax which comes to notice 

subsequently in the course of proceedings u/s 147 of the I. T. Act." 
 

Thereafter the assessee vide its letter dt. 15/10/2015 raised objection to the 

issuance of notice under section 148 of the Act which the A.O. disposed off vide 
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letter dt. 17.11.2015. The A.O. mentioned that the assessee further raised the 

objections vide letter dt. 07/12/2015 which were also disposed off vide letter dt. 

08/12/2015. (However nothing is mentioned as to how and in what manner the 

objections of the assessee were disposed off).  

5. During the course of assessment proceedings the A.O. noticed that the 

assessee had made an investment in this year for 719681 unquoted shares of M/s 

Bharatnet Technology Ltd. purchased at a price of Re. 1 each from the 

following parties: 

 

Sl.No. Name of Transferor No. of Shares 

1 Achates E-Services (P) Ltd. 24800 

2. Alpee Entp. (P) Ltd. 115281 

3. Golden Merchantiles  154600 

4. Ten equity Ltd. 425000 

 

The A.O. computed the Fair Market Value(FMV) of the aforesaid share as per 

Rule 11UA as under: 

FMV= Net worth divided by no. of shares = 4,29,48,424 = 20.79 

  20,66,089 

 

6. The A.O. observed that the FMV of the share was approximately Rs. 21/-, 

as calculated from the Net Asset Value of M/s Bharatnet Technology Ltd. but 

the same had been transferred at a price of Rs. 1. The A.O. asked the assessee 

to show cause as to why the addition of Rs. 2.10 Crores may not be made to its 

income. In response the assessee submitted that it had acquired the shares of 

M/s Bharatnet Technology Ltd. on 10/05/2010 and the provisions of Section 

56(vii)(a) came into effect from 01/06/2010 which did not apply to it. The 

Assessee also furnished a confirmation certification from a practicing company 

secretary that the shares of M/s Bharatnet Technology Ltd. had been transferred 

in favour of the assessee on 10/05/2010. The assessee also submitted as under:  

 

“As per section 159 of the Companies Act, 1956 which states as under: - 

 

Every company having a share capital shall, within sixty days from the day on 

which each of the annual genera/ meeting referred to in section166 is held, 

prepare and file with the Registrar a return containing the particulars specified in 

Part I of Schedule V, as thy stood on that day, regarding:- 

a) Its registered office, 

b) the register of its members, 

c) the register of its debenture holders, 

d) its shares and debentures, 

e) its indebtedness, 

f) its members and debenture holders, past and present and 

g) its directors, Managing Directors past and present. 

Provided that if any of the five immediately preceding returns has given as at 

the date of the annual general meeting with reference to which it was submitted 
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the full particulars required as to past and present members and the share held 

an transferred by them, the return in question may contain only such of the 

particulars as relate to persons ceasing to be or becoming members since that 

date and to shares transferred since that date or to changes compared with that 

date in the number or shares held by a member. 

 

As per the aforesaid provisions of section 159, all the transfers taken place during 

the year has to be intimated while filing the Annual Return with Registrar of 

Companies, which has been done by Bharatnet and duly accepted by the 

Registrar of Companies. The certified copy of the duly filed and approved annual 

return by the Registrar of Companies for the period under consideration is 

enclosed wherein date of transfer of shares is mentioned as on 10.05.2010. The 

assessee is still holding the shares of Bharatnet Technology Ltd. and the same is 

also appearing in all the subsequent annual returns filed by the Bharatnet 

Technology Ltd. Copies of the subsequent annual returns filed with ROC are also 

filed. 

Issue of Share certificates Under Section 113 of the Companies Act, Every 

company unless prohibited by any provisions of law or of any order of any court, 

tribunal or other authority, shall within three months after the allotment of any of 

its shares, debentures or debenture stock and within two months after the 

application for the registration of transfer of any such shares, debenture or 

debenture stock, deliver in accordance with the procedure laid down in section 

53, the certificates of all shares, debentures and certificates of debenture stocks 

allotted or transferred. 

As per the aforesaid specified provisions of section 113, the assessee has been 

issued duly endorsed transfer dated 10.05.2010, share certificates by Bharatnet 

which are enclosed for your perusal please. 

The certified Annual Return, share certificates and certificate of the practicing 

Company Secretary who is an expert in the field are the conclusive, authentic 

and legal documents which confirms the date of transfer of shares as 10.05.2010 

as aforesaid. 

The shares have been transferred through duly endorsed share certificates in 

favour of the assessee on 10.05.2010 and assessee holds the ownership of said 

shares w.e.f.10.05.2010. 

In view of the aforesaid submissions and facts placed on record, it is submitted 

that since the assessee has acquired the shares ofM/s Bharatnet Technology Ltd. 

on 10.05.2010, with all the due compliances, the provisions of section 56(vii)(a) 

read with Rule 11U and Rule 11UA which came into effect from 01.06.2010 do not 

apply to it. Therefore, no addition can be made to the income of the assessee on 

account of provisions which came into force after 10.05.2010 by giving 

retrospective effect. 

We may also state here that every company is an independent company and 

facts of every case are different. Therefore decision in the case of SCM Fintrade 

Pvt. Ltd. cannot be made applicable to the assessee's case." 

 

6.1 The A.O. however did not find favour with the submissions of the assessee 

for following reasons : 

 

a) The transaction with an unrelated party could not have been completed 

without the payment being made and as per bank account statements; the sale 

consideration for the above shares purported to have been sold on 10.05.2010 

has been transferred through HDFC bank account no. 01072000011422 on 

02.11.2010. 

 

b) This would have been valid if transaction was done at arms length price and 

between genuine parties in ordinary circumstances. The fact that the payment is 

made or the shares are transferred is not doubted. It is the date of payment 

which is the issue of contention as shares could not have been transferred before 

receiving the payment. The issue is not whether the intimation of transfer having 

taken place during the year has been communicated to the registrar of 
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companies or not or whether the assessee is holding the shares of M/s Bharatnet 

Technology or not. The issue is whether or not the shares were purchased on 

10.05.2010. In this regard, the payment for the shares was made on 02.11.2010 

through HDFC bank account no. 01072000011422 to all the parties. It is highly 

improbable that all the parties from whom shares were purchased on 10.05.2010 

would have waited for 6 months to received the payments that to when the sale 

of share of face value Rs.10 and FMV of Rs.21 was being made at a very nominal 

rate of Rs.1 per share. 

 

c) As far as the certificate from the company secretary is concerned, it does not 

hold good because the return of M/s. Bharatnet Technology Ltd. based upon 

which the list of transfers has been submitted to the ROC claiming it to have been 

done on 10.05.2010 has been filed by the authorized signatory in November, 

2010. Since, the due date for filing of return was in September, 2010, so had the 

transaction happened in May, the same would have been immediately 

intimated to the ROC. The assessee has not given any compelling reason as to 

why the assessee did not file return within its due date if the shares had got 

transferred in May 2010. Rather the payment has been made on 02.11.2010 and 

return has been filed immediately after that on 10.11.2010. So in most probability, 

shares would have transferred also in Nov. 2010. 
 

d) M/s. Bharatnet Technology Ltd. henceforth was controlled by Steel Strips 

Group so issuing duly endorsed shares certificate in a back date for itself is not 

difficult for the assessee. 
 

e) M/s. Bharatnet Technology Ltd. henceforth was controlled by Steel Strips 

Group so it may not be directly responsible but being part of the same group it 

cannot absolve itself of such default. 

 

6.2 The A.O. observed that the company M/s Bharatnet Technology Ltd. had 

itself received huge bogus share capital through accommodation entry in the 

earlier years of around Rs. 6 Crores and subsequently management of the 

Company had been transferred to the employees of Steel Strips Group at 

throwaway price. The A.O. was of the view that even though the transaction 

had taken place through banking channel and there was transfer of funds in 

exchange of shares as well as share certificates, but the date of this transaction 

came out to be non-genuine. The A.O. was of the view that the sale transaction 

had not occurred in May 2010 as claimed by the assessee but the transaction 

actually took place in November 2010. Therefore the provisions of Section 

56(2)(viia) which came into effect on 01/06/2010 were clearly applicable in 

assessee’s case. The A.O. added the difference of FMV i.e; Rs. 21/- and the 

actual consideration paid i.e; Rs. 1/- against sale of 719681 shares and made the 

addition of Rs. 1,43,93,620/-.  

 

7. Being aggrieved the assessee carried the matter to the Ld. CIT(A) and 

challenged the validity of reopening. The assessee submitted to the Ld. CIT(A) as 

under: 

In this regard it is submitted that the notice issued u/s 148 is bad in law and without 

jurisdiction. The Ld. AO has wrongly dismissed the objections raise by the assessee 

whereas the same should have been allowed in view of the facts of the case 

which are submitted as under: 
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The assessee has filed original return on 26.9.2011. We have received notice 

dated 5.3.2015 vide which Ld. AO directed us to file the return again. We 

objected to the notice vide our letter dated 1.4.2015, however filed the return to 

comply with the notice. Vide letter dated 16.6.2015 of Ld. AO, we received copy 

of the reasons recorded on 5.3.2015 to reopen the assessment proceedings. 

Thereafter we again received letter dated 18.6.2015 from Ld. AO wherein we 

were asked to file complete balance sheet alongwith profit & loss account 

including the comments of the Auditors. 
 

The assessee again filed the objections on 15.10.2015 to Notice u/s 148 and 

received the reply of the same vide letter dated 17.11.2015 wherein new reasons 

have been added to reopen the assessment. It is settled principle that new 

reasons cannot be added to the reasons already recorded. In the reasons 

recorded on 5.3.2015 there was no mention of appraisal report of steel strips 

group. The only mention was the reply of Bharatnet In the reply of Bharatnet there 

was no mention that Priya Tools Pvt Ltd. has purchased shares at Re.1/-. Reply of 

Bharatnet nowhere indicates or suggests that income of Priya Tools have 

escaped assessment Copy of the reply is enclosed. Therefore the ground of reply 

of Bharatnet on the basis of which the case has been reopened is wrong, further 

it is settled principle that no new ground as taken by Ld. AO based on appraisal 

report can be taken later on. Therefore the notice u/s 148 is without jurisdiction. 

Reliance in this regard is placed on the judgment of the Hon'ble Bombay High 

Court in the case of Hindustan Lever Ltd Vs ACIT 268 ITR 332 (2004) (Bom). Copy of 

the aforesaid correspondence and judgment of Hon'ble Bombay High Court is 

enclosed. 
 

Furthermore, on the date of recording the reasons i.e. 05.03.2015, the Ld.AO has 

not made any assessment in case of SCM Fintrade which was merely at 

investigation stage. The assessment of SCM Fintrade was framed on 25.3.2015. On 

5.3.2015 there was no occasion for the Ld.AO to record reason that income of 

Priya Tools has escaped assessment Everything was done on suspicion on the 

basis of alleged appraisal report which is added in reasons later on and which 

was also not in the possession of the assessee. There is no independent opinion 

ofLd.AO or reasons to believe independently that income chargeable to tax of 

Priya Tools has escaped assessment Reasons to believe in Section 147 refer to 

independent conclusion and not suspicion. There was no independent 

conclusions hence reasons to believe does not hold good. 
 

For the purpose of reopening the assessment, the assessment record of the 

assessee has to be examined on the basis of which the LdAO could have reasons 

to believe that any income has escaped assessment The assessee has been 

asked to prepare the new return and to furnish balance sheet alongwith trading 

and profit & loss account including comments of the auditors. The assessee has 

also inspected the file on 04.12.2015 on payment of requisite fee. It was found 

that no record or document of the original return filed on 26.09.2011 and the only 

document on the file was reason recorded by Ld. AO on 05.03.2015. There was no 

noting, document, return or any other document dated prior to 05.03.2015. There 

was no occasion for the Ld. AO to examine and form an independent opinion. It 

goes to show that the case of the assessee has been opened without examining 

the original record vis-a-vis income tax return. Since Ld.AO has not examined the 

original return or record therefore notice u/s 148 is bad in law. The notice has 

been issued by the Ld. AO in a mechanical manner without application of own 

mind. The reliance has been placed on the judgment of High Court of Bombay in 

the case of M/s Mavany Brothers vs CIT IT A no.8/2007 decided on 17th April 2015. 

Copy of the judgment is enclosed. 
 

There was no new information or incriminating document or material against the 

assessee on the basis of which any opinion can be formed for the reassessment of 

the case of the assessee. The assessee has disclosed fully and truly all material 

facts necessary for his assessment for the concerned assessment year. The Ld. 

Assessing Officer must disclose in reasons as to which fact or material was not 

disclosed by assessee fully and truly necessary for assessment of that assessment 

year so as to establish the vital link between the reasons and evidence. All the 

primary facts had been disclosed and the ground on which the notice has been 

issued was a mere inference which was not justified. Therefore the notice for 

reassessment has been issued merely on suspicion without any concluded 

opinion in this regard.         



7 

 

 

 

7.1 The Ld. CIT(A) however did not find merit in the submission of the assessee 

by observing in the impugned order as under: 

 

(i) The AO in her letter dated 16.11.2015 addressed to the appellant has 

replied to the objections raised by the appellant regarding issuance of notice u/s 

148 of the Act as follows:- 

" Para 2 & 3: It has been contended that the basis for issue of notice u/s 148 was 

reply submitted by M/s Bharatnet Technology Ltd. In this regard, the relevant 

portion of reason recorded u/s 148 is reproduced as under:- 

"As per information on record any reply submitted in this office by M/s Bharatnet 

Technology Ltd it is seen that M/s Priya Tools Pvt Ltd has made an investment in 

this year 719681 unquoted shares of M/s Bharatnet Technology Ltd by purchasing 

them at a price of Rs. 1 each. 

As can be seen from the above reasons, the reply submitted by M/s Bharatnet 

Technology Ltd was not the only reason to form a belief that income has 

escaped assessment as contended rather the information on record and the 

reply conjointly formed the basis for reopening the case. As regards, information 

available on records, which formed the basis of reopening the case, relevant 

extract from the Appraisal Report of M/s Steel Strips Group of cases, which is 

reproduced as under:- 

 

"Eventually, it is seen that on 30.07.2010, as per the modus operandi of the group, 

all the shareholders and companies have transferred their shares to the following 

entities of the steel strips group at a price of Rs. 1 per share. 

SAB Developers Pvt Ltd 645559 shares 

Priya Tools Pvt Ltd 719681 shares 

SCM Fintrade Pvt Ltd 700449 shares 

As regards, reply submitted by M/s Bharatnet Technology Ltd as desired copy of 

the same is enclosed herewith, wherein details of share holding of Priya Tools Pvt 

Ltd. has been provided in annexure 4 of this reply. 

3. Para 4 & 5: 

i) The transaction claimed to be done on 10.05.2010 is refuted on the same 

grounds 

as has been discussed in detail in the assessment order for the AY 2011-12 dated 

25.03.2015 passed u/s 153A(l)(b) read with 143(3) of the IT Act 1961 in the 

similarly placed case of M/s SCM Fintrade Pvt Ltd. 

ii) As regards, objection regarding issue of notice for such income and also 

other income chargeable to tax which comes into notice subsequently, your kind 

attention is invited to explanation 3 of section 147 of the IT Act, 1961, which is 

reproduced as under:- 

 

For the purpose of assessment or reassessment under this section, the Assessing 

Officer may assess or reassess the income in respect of any issue, which has 

escaped assessment and such issue comes to his notice subsequently in the 

course of proceedings under this section, notwithstanding that the reasons for 

such issue have not been included in the reasons recorded under sub- section (2) 

of section 148." 

As such, the notice has been conformity with the law." 

 

I agree with the contention of the AO in this regard and it is held that notice u/s 

148 of the Act in this case was issued as per provisions of law and thereafter 

reassessment order u/s 143(3) r.w.s. 147 is also in order. 

 

8. Now the assessee is in appeal.  
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9. The Ld. Counsel for the assessee submitted that the return of income was 

filed on 26/09/2011 by the assessee which was processed under section 143(1) 

of the Act on 13/01/2012 thereafter  the search was conducted on 04/10/2012 in 

M/s Steel Strips Group of cases and survey was conducted on the same day at 

the premises of the assessee. It was stated that the A.O. recorded the reasons 

on 05/03/2015 copy of which is placed at page no. 12A of the assessee’s 

compilation. He drew our attention towards reasons recorded for reopening 

wherein it has been mentioned that the assessee made an investment in 719681 

unquoted shares of M/s Bharatnet Technology Ltd.  by purchasing them at price 

of Rs. 1/- each and that the FMV of such shares was much more as calculated 

from the NAV of M/s Bharatnet Technology Ltd.  which came to around Rs. 21/- 

per share therefore the difference of FMV and the actual consideration paid 

was taxable in the hands of the purchaser i.e; assessee.  

 

9.1 It was submitted that during the course of survey under section 133A of 

the Act no material / document was found against the assessee and no 

surrender was made. It was stated that the A.O. could only suspect at the time 

of issuing notice under section 148, but there was no reason to believe since 

there was no evidence/document/statement available against the assessee as 

on 05/03/2015 i.e; the date of recording the reasons to believe for opening of 

the case. It was contended that the A.O. did not have any tangible material in 

his possession at the time of recording the reasons for reopening of the case 

and that the notice had been issued for a pre conceived idea under suspicion 

by wrongly applying Rule 11UA r.w.s 56(2)(viia) of the Act which came into force 

on 01/06/10 and the shares were purchased by the assessee on 10/05/10, 

therefore without applying the mind that as to when the shares were purchased, 

the notice under section 148 of the Act had been issued by the A.O.  

 

9.2 It was submitted that the A.O. in the reasons recorded referred to the 

provisions of Section 56(2)(viia) of the Act which were applicable with effect 

from 01/06/2010 while the share were purchased by the assessee on 10/05/2010 

which clearly shows that the A.O. had not applied his mind while issuance of 

notice under section 148 of the Act which was issued only on the basis of 

suspicion and not any material on record.  

 

9.3 The Ld. Counsel for the assessee further submitted that at the time of 

issuance of notice under section 148 of the Act, the A.O. at the most could only 
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suspect and no reasons to believe could be made as neither there was any 

evidence / document/statement available against the assessee on 05/03/2015 

i.e; date on which the A.O recorded the reasons to belief for reopening the 

case of the assessee nor any such material had been mentioned which was 

available with the A.O. It was further submitted that the wording of the notice 

under section 148 clearly shows that the case had been reopened even for the 

other income which may came to notice subsequently in the course of 

proceedings under section 147 of the Act which goes to show that the A.O. just 

wanted to reopen the case whether the reasons to belief were there or not. It 

was stated that the case cannot be reopened in such a manner or for any other 

income of which the A.O. was not even aware. It was contended that the A.O. 

while giving the reply to the objections raised by the assessee for reopening the 

assessment clearly stated in the letter dt. 16 & 17/11/2015 that the notice under 

section 148 of the Act was issued on the basis of reply submitted by M/s 

Bharatnet Technology Limited a reference was made to page no. 22 & 23 of the 

assessee’s paper book which is copy of the aforesaid letter written by the A.O. 

and reads as under: 

 

 “ 2. Para 2 & 3: It has been contended that the basis of issue of notice u/s 148 

was reply submitted by M/s Bharatnet Technology Ltd. In this regard, the relevant 

portion of reason recorded u/s 148 is reproduced as under: 

 

“ As per information on record and reply submitted in this office by M/s Bharatnet 

Technology Ltd., it is seen that M/s Priya Tools Pvt. Ltd. has made an investment in 

this year in 719681 unquoted shares of M/s Bharatnet Technology Ltd. by 

purchasing them at a price of Rs.1 each.” 

 

As can be seen from the above reasons, the reply submitted by M/s Bharatnet 

Technologies was not the only reason to form a belief that income has escaped 

assessment as contended rather the information on record and the reply 

conjointly formed the basis for reopening the case. As regards, information 

available on record, which formed the basis of reopening the case, relevant 

extract from the Appraisal Report of M/s Steel Strips Group of Cases, which is 

reproduced as under: 

 

“Eventually, it is seen that on 30.07.2010, as per the modus operandi of the group, 

all the shareholders and companies have transferred their shares to the following 

entities of the steel strips group at a price of Rs. 1 per share 

 

SAB Developers Pvt. Ltd.  645559 shares 

Priya Tools Pvt. Ltd.    719681 shares 

SCM Fintrade Pvt. Ltd.   700449 shares 

 

As regards, reply submitted by Bharatnet Technology Ltd. as desired copy of the 

same is enclosed herewith, wherein details of share holding of Priya Tools Pvt. Ltd. 

has been provided in Annexure 4 of this reply.”  

 

9.4 It was contended that the appraisal report in the case of M/s Bharatnet 

Technology Limited was dt. 30/07/2010 as mentioned by the A.O. but the 

reasons were recorded on 05/03/2015 for issuance of notice under section 148 

of the Act, which clearly shows that the A.O. has not applied his mind and the 
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notice was issued only on suspicion. It was further contended that in the 

appraisal report a name of M/s SCM Fintrade Pvt. Ltd. was also mentioned who 

had purchased 700449 shares. It was stated that the addition in the said 

company i.e; M/s SCM Fintrade Pvt. Ltd. amounting to Rs. 1,40,08,980/- was 

made by invoking the provisions of Section 56(2)(viia) of the Act, on the similar 

basis as has been done in assessee’s case and when the said addition was 

deleted by the Ld. CIT(A), the matter was taken up in appeal in ITA No. 

982/Chd/2017 by the Department in the case of said assessee M/s SCM Fintrade 

Pvt. Ltd. before the ITAT, then the appeal of the Revenue was dismissed vide 

order dated 05/01/2018 and view taken by the Ld. CIT(A) was affirmed. It was 

stated that the ITAT also mentioned in the order dated 05/01/2018 that even the 

Ld. DR admitted that no incriminating material was found during the search 

action and that the original assessment proceedings stood completed on the 

date of search, a reference was made to para 4 of the aforesaid referred to 

order copy of the same was furnished which is placed on record. It was 

accordingly submitted that the notice under section 148 of the Act was issued 

by the A.O. only on the basis of suspicion so it was bad in law. The Ld. Counsel 

for the assessee placed reliance on the following judicial pronouncements :  

 

i) Krown Agro Goods Pvt. Ltd. Vs. Assistant Commissioner of Income Tax 

[2015] 375 ITR 460 (Del)  
 

ii) CIT Vs. Gupta Abhushan P. Ltd. (2009) 312 ITR 166 (Del)  

 

9.5 It was further submitted that even if the A.O. formed the belief for 

issuance of notice under section 148 of the Act on the basis of appraisal report 

in the case of M/s Bharatnet Technology Limited then also there was no 

independent view of the A.O. for making the belief and as such reopening was 

not valid.  The reliance was placed on the following case laws: 

 

i) CIT Vs. Anupam Kapoor [2008] 299 ITR 179 (P&H)  

ii)  CIT Vs. Smr. Paramjit Kaur (2009) 311 ITR 38 (P&H) 

iii) Pr. CIT Vs. Meenakshi Overseas Pvt. Ltd. (2017) 395 ITR 677(Del)  

 

10. On merits of the case it was submitted that there was no dispute relating 

to the sale consideration the only dispute was relating to the date on which 

transfer of shares took place. It was submitted that the independent Company 

Secretary M/s S.K. Sikka Associates, Chandigarh issued certificate that the shares 

were transferred on 10/05/2010 by executing transfer deed as per the photo 

copy of the list of transfer dt. 10/05/2010 downloaded from the Ministry of 

Corporate Affairs Portal, a reference was made to page no 57 & 58 of the 
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assessee’s paper book which is the copy of the said certificate and the list of the 

shares transferred as on 10/05/2010. It was contended that the assessee filed the 

annual return with the Registrar of Company in the month of November but on 

that basis it cannot be said that the shares were already transferred in the 

month of November 2010 and when the shares were transferred on 10/05/2010, 

the provisions of Section 56(2)(viia) of the Act were not applicable, those 

provisions were applicable with effect from 01/06/2010. The Ld. Counsel for the 

assessee referred to the page no. 42 to 55 of the assessee’s compilation which is 

the copy of the Form No. 20B i.e, the annual return filed by M/s Bharatnet 

Technology Limited to the Registrar of Company wherein the details of the 

shares transferred as on 10/05/2010 has been mentioned and name of the 

assessee is appearing as a transferee at Sl.No. 3 to 5 of the said detail. It was 

further submitted that the A.O. stated that in the appraisal report the date of 

share transfer was mentioned as 30/07/2010, then also the presumption of the 

A.O. that the shares were actually transferred in November 2010 cannot be 

accepted. It was further submitted that even if the payment had been made 

on a subsequent date which may follow the date of transfer of shares, it can not 

be presumed that the transactions was not genuine. He further submitted that 

even during the course of survey or search no incriminating material was found, 

therefore the addition made by the A.O. and sustained by the Ld. CIT(A) was 

not justified.  

 

11. In her rival submissions the Ld. Sr. DR strongly supported the impugned 

order passed by the Ld. CIT(A) and further submitted that the objections raised 

by the assessee were considered by the A.O. and that no new objection was 

raised by the Ld. Counsel for the Assessee, during the course of hearing. It was 

further submitted that the A.O. at the time of recording the reasons for 

reopening the assessment had sufficient material with him to form an opinion 

that the income of the assessee escaped assessment, therefore the reopening 

was valid. It was further submitted that in reply to the objections raised by the 

Assessee, the A.O. reproduced the appraisal report in the case of M/s Bharatnet 

Technology Limited and on that basis, he formed the view that the income 

escaped assessment. It was further submitted that the incriminating material 

found during the course of search was relevant only for making the assessment 

under section 153A of the Act and not for reopening the assessment under 

section 148 of the Act. And since the A.O. formed a view that income of the 

assessee escaped assessment therefore the reopening under section 147 of the 

Act was valid, reliance was placed on the following case laws: 
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Rattan Gupta Vs. Union of India & Others (1998) 234 ITR 220 (Del) 

 

12. As regards to the merits of the case Ld. Sr. Dr submitted that the A.O. 

worked out the Fair Market Value (FMV) of the shares on the basis of Net Assets 

Value (NAV) of M/s Bharatnet Technology Limited in accordance with Rule 

11UA which came to approximately Rs. 21/- while the share were transferred at 

a price of Rs. 1/- per share, therefore the difference was rightly added by the 

A.O. by invoking the provisions of Section 56(2)(viia) of the Act. It was further 

submitted that since the assessee had made payment on 02/11/2010 and the 

annual return had been filed with the ROC immediately after that payment, on 

10/11/2010 by M/s Bharatnet Technology Limited, so in most probability the 

shares would have been transferred in November 2010 and not on 10/05/2010 

as claimed by the assessee. Therefore the addition was rightly made by the A.O. 

and the Ld. CIT(A) was justified in sustaining the addition.  

 

13. We have considered the submissions of both the parties and perused 

material available on the record in the present case the A.O. recorded the 

following reasons for reopening the assessment under section 148 of the Act: 

 “ A search and seizure operation under section 132 of the Income-tax Act, 1961 

was carried out on 04/10/2012 by the Directorate of Income Tax (Inv.), 

Chandigarh at the business and residential premises of the M/s Steel Strips Group 

of cases alongwith survey in the case of M/s Priya Tools Pvt. Ltd., 341, Sector-40/A, 

Chandigarh. 

 

Amongst the various business/residential premises covered, the premise# 341, 

Sector-40/A, Chandigarh which is the registered address of M/s Priya Tools Pvt. 

Ltd. was surveyed, and that of M/s. Bharatnet Technology Ltd was covered u/s 

132 and accordingly both the companies are being assessed with the 

undersigned u/s 142(1) and 153A respectively. 

 

As per information on record and the reply submitted in this office by 

M/s.Bharatnet Technology Ltd., it is seen that M/s Priya Tools Pvt. Ltd. has made 

an investment in this year in 719681 unquoted shares of M/s Bharatnet Technology 

Ltd. by purchasing them at a price of Rs. 1 each. However, the fair market value 

of such hare is much more as calculated from the net assets value of M/s 

Bharatnet Technology Ltd as per procedure prescribed under Rule 11UA and it 

comes to around Rs. 21 per share. In the given scenario, as per the provisions of 

Sec. 56(2)(viia), the difference of fair market value (as computed in accordance 

with Rule 11A) and the actual consideration paid; is taxable in the hands of 

purchaser i.e. M/s. Priya Tools Pvt. Ltd. 

 

I have therefore reasons to believe that approximately Rs. 2.10 crores has 

escaped assessment in light of provisions u/s Sec. 56(2)(viia) in the hands of M/s 

Priya Tools Pvt. Ltd. and assessment u/s 148 needs to be resorted for AY 11-12. 

 

Accordingly, notice u/s 148 needs to be issued to assess or reassess such income 

and also any other income chargeable to tax which comes to notice 

subsequently in the course of proceedings u/s 147 of the I.T. Act.” 

 

14. From the aforesaid reasons recorded, it is clear that the A.O. formed the 

view that the income of the assessee escaped assessment as the investment in 
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719681unquoted shares of M/s Bharatnet Technology Limited was done at a 

price of Rs. 1/- per share while the FMV calculated on the NAV basis as per the 

procedure prescribed under Rule 11UA came to Rs. 21/- per share and that as 

per the provisions of Section 56(2)(viia) of the Act, the difference of FMV and the 

actual consideration paid was taxable in the hands of the assessee. The said 

provision of Section 56(2)(viia) of the Act were applicable from 01/06/2010. It is 

evident from the annual report in Form No. 20B of M/s Bharatnet Technology 

Limited furnished to the Registrar of the Companies, copy of which is placed at 

page no. 42 to 55 of the assessee’s compilation that 719681 shares were 

transferred to the assessee on 10/05/2010. Therefore the reasons recorded on 

the basis of application of provisions of Section 56(2)(viia) read with Rule 11UA 

were not applicable to the assessee’s case. In the present case nothing is 

brought on record that any incriminating material was found during the course 

of search and survey to substantiate that any payment exceeding Rs. 1/- per 

share was made by the assessee. Therefore the reasons recorded by the A.O. 

were based as suspicion only.  

 

15. On a similar issue the Hon'ble Delhi High Court in the case of Krown Agro 

Goods Pvt. Ltd. Vs. Assistant Commissioner of Income Tax (supra) held that 

“reassessment proceedings can be initiated only if the A.O. has reason to 

believe that income has escaped assessment. The words “ reason to believe” 

indicate that the belief must be that of a reasonable person based on 

reasonable grounds emerging from direct or circumstantial evidence and not 

on mere suspicion, gossip or rumour. The requirement of law is “reason to 

believe” and not “reason to suspect”. The reasons to believe must be such, 

which upon a plain reading, should demonstrate that such a reasonable belief 

could be formed on some basis/foundation and had in fact been formed by 

the A.O. that income has escaped assessment. It would be the proximity of the 

reasons with the belief of escapement of income, which would be the 

determinative factor for reopening of the assessment. The remoteness of the 

reasons would obviate the possibility of a belief and would bring the case in the 

realm of mere suspicion, which cannot be a ground for reopening of 

assessment.” 

 

In the present case also the reassessment proceedings was initiated by 

the A.O. on suspicion which cannot be a ground for reopening of the 

assessment.  
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16. Similarly the Hon'ble Delhi High Court in the case of CIT Vs. Gupta 

Abhushan P. Ltd. (supra) held that “the A.O. had mere suspicion that there was 

a likelihood of there being a discrepancy in the stock when the survey was 

conducted. It was merely a reason to suspect and could not be the same as 

reason to believe which was a necessary pre-condition for any action under 147 

of the Act. The fact that the renovation expenses had not been booked in that 

year, i.e., the financial year ending on March 31,2002, did not by itself indicate 

that renovation work had been carried out in the earlier three years. The 

conclusion of the A.O. based on what was noticed in the course of survey could 

not be extrapolated to other years. The purported belief of the A.O. was not a 

belief but was merely a suspicion and such suspicion could not take the place 

of belief based on reasons.” 

In the present case also nothing incriminating was found during the course 

of survey and the A.O. invoked the provisions of Section 56(2)(viia) of the Act, 

which were not applicable to the facts of the present case, the A.O acted on 

the basis of reasons to suspect, therefore the reassessment proceedings was not 

valid. 

 

17. Similarly the Hon'ble Jurisdictional High Court in the case of CIT Vs. 

Anupam Kapoor (supra) held that “there was no material before the A.O., 

which could have led to a conclusion that the transaction was a device to 

camouflage activities to defraud the Revenue. No such presumption could be 

drawn by the A.O. merely on surmises and conjectures. The Tribunal took into 

consideration that it was only on the basis of a presumption that the A.O. 

concluded that the assessee had paid cash and purchased the cheque. In the 

absence of any cogent material in this regard, having been placed on record, 

the A.O. could not have reopened the assessment. The assesse had made an 

investment in a company, evidence whereof was with the A.O. Therefore, the 

A.O. could not have added the income, which was rightly deleted by the 

Commissioner (Appeals) as well as the Tribunal.” 

In the present case also nothing was found during the course of survey 

that any payment in excess of Rs. 1/- per share has been made by the assessee 

to M/s Bharatnet Technology Limited and even the provisions of Section 

56(2)(viia) were not applicable to the facts of the present case, therefore the 

A.O. was not justified in making the impugned addition.  

 

18. On a similar issue the Hon'ble Punjab & Haryana High Court in the case of 

CIT Vs. Smr. Paramjit Kaur (supra) held that “the A.O. had not examined the 
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information received from the survey circle before recording his own satisfaction 

of escaped income and initiating reassessment proceedings. The Assessing 

Officer had thus acted only on the basis of suspicion and it could not be said 

that it was based on belief that the income chargeable to tax had escaped 

income. The A.O. had to act on the basis of “reasons to believe” and not on 

“reasons to suspect”. The Tribunal rightly concluded that the A.O. had failed to 

incorporate the material and his satisfaction for reopening the assessment and 

therefore the issuance of notice under section 148 of the Act for reassessment 

proceedings was not valid.” 

 

In the present case also as we have pointed out earlier that nothing 

incriminating was found during the course of survey and the A.O. invoked the 

provisions of Section 56(2)(viia) of the Act, which were not applicable to the fact 

of the present case, and the A.O. acted on the basis of reasons to suspect, 

therefore the reassessment proceedings were not valid. 

 

19. Similarly the Hon'ble Delhi High Court in the case of Pr. CIT Vs. Meenakshi 

Overseas Pvt. Ltd. (supra) held that “ while the report of the Investigation Wing 

might have constituted material on the basis of which the A.O. formed the 

reasons to believe, the process of arriving at such satisfaction could not be a 

mere repetition of the report of investigation. In the assessee’s case the crucial 

link between the information made available to the A.O. and the formation of 

belief was absent. The “reasons to believe” recorded were not reasons but only 

conclusions and a reproduction of the conclusion in the investigation report 

received from the Director (Investigation). It was a “borrowed satisfaction”. The 

expression “ accommodation entry” was used to describe the information set 

out without explaining the basis for arriving at such a conclusion. The basis for 

the statement that the entry was given to the assessee on his paying 

“unaccounted cash” was not disclosed. Who was the accommodation entry 

giver and how he could be said to be a “known entry operator” were not 

mentioned. The source for all the conclusions was the investigation report. The 

tangible material which formed the basis for the belief that income had 

escaped assessment must be evident from a reading of the reasons. The reasons 

failed to demonstrate the link between the tangible material and the formation 

of the reason to believe that income had escaped assessment. The A.O. had 

not independently considered the tangible material which formed the basis for 

the reason  to believe that income had escaped assessment. No error had been 

committed by the Appellate Tribunal in concluding that the initiation of the 
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reassessment proceedings under section 147/148 to reopen the assessments for 

the assessment year 2004-05, was not legal.” 

In the present case also no incriminating material was found during the 

course of survey in assessee’s case and search in the group of cases to which 

assessee belonged and the A.O. acted on the basis of the reply submitted by 

M/s Bharatnet Technology Limited which has been admitted by the A.O. in para 

2 of the letter dt. 16/17-11-2015, so, it was a borrowed satisfaction and not on 

the basis of material available in assessee’s case. Therefore the reopening of the 

assessment under section 147 r.w.s 148 of the Act was not valid.  

 

20. As regards to the merits of the case is concerned the A.O. made the 

addition by invoking the provisions of Section 56(2)(viia) of the Act, which were 

applicable with effect from 01/06/2010 while the share were transferred to the 

assessee on 10/05/2010 which is evident from the certificate issued by the 

practicing Company Secretary, copy of which is placed at page no. 57 of the 

assessee’s compilation wherein it has clearly been mentioned that 719681 

number of equity shares were transferred to the assessee on 10/05/2010. The 

said information was verified from the record filed by the company with the 

Registrar of the Company and duly executed vide transfer deed. It has already 

been mentioned that the photocopy of the list of transfer deed dt. 10/05/2010 

was downloaded from the Ministry of Corporate Affairs Portal, copy of the said 

list of share transfer is placed at page no. 58 of the assessee’s compilation which 

clearly shows that the share were transferred on 10/05/2010. Therefore the 

provisions of Section 56(2)(viia) were not applicable as the transaction took 

place on 10/05/2010 while the said provisions were inserted by the Finance Act 

2010 with effect from 01/06/2010 and as such were not applicable to the facts 

of the assessee’s case. In the present case the A.O. on this basis that the annual 

return was filed by the Company M/s Bharatnet Technology Limited on 

10/11/2010 and that the payment had been made by the assessee on 

02/11/2010 presumed that in most probability shares would have been 

transferred in November 2010. However nothing is brought on record to 

substantiate that the shares were transferred in the month of November 2010 on 

the contrary the annual return filed by the Seller of the shares M/s Bharatnet 

Technology Limited clearly established that the transfer of the shares took place 

on 10/05/2010 and even the certificate issued by the practicing company 

secretary also confirmed that the shares were transferred on 10/05/2010 and not 

in the month of November 2010 as presumed by the A.O. therefore on merits 

also the addition made by the A.O, on the basis of presumption and by invoking 
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the provisions of Section 56(2)(viia) of the Act which were applicable w.e.f 

01/06/2010, was not justified. In view of the aforesaid discussion, we are of the 

view that on merits also the addition made by the A.O. and sustained by the Ld. 

CIT(A) was not justified. Therefore, by considering the totality of the facts, we are 

of the view that the reopening made by the A.O. on the basis of suspicion was 

not valid and the addition made by invoking the provisions of section 56(2)(viia) 

of the Act which were not applicable to the facts of the assessee’s case, was 

not justified. Accordingly the same is deleted.  

 

21. In the result appeal of the assessee is allowed.  

 

(Order pronounced in the open Court on 10/07/2019 ) 
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