
आयकर अपील
य अ�धकरण,च�डीगढ़ �यायपीठ, “ए”  च�डीगढ़ 

IN  THE INC OME TAX  A PPELLA TE TR IBU NA L 

D IVISION  BEN CH,  ‘A’ ,  CHA N DIGA RH  
 

�ी एन. के. सैनी, उपा�य� एव ं �ी संजय गग�, �या�यक सद�य  

BEFORE SHRI N.K. SAINI, VICE PRESIDENT & 

SHRI SANJAY GARG, JUDICIAL MEMBER  

 

आयकरअपीलस.ं/IT(SS) No. 01/C HD/ 2019 

�नधा�रणवष� / Assessment Year : 2001-02  

 
M/s Brinsar Foods Pvt Ltd. , 

SCO 80-81, Sector 17 C, 

Chandigarh    

Vs.  

बनाम  

 

The DCIT, Central Circle-II,  

Chandigarh  

�थायीलेखासं . /PAN  NO: AAACB6742K 

अपीलाथ#/Appellant  %&यथ# /Respondent 

 

�नधा�'रतीक)ओरसे/Assessee by :   Shri T.N Singla, CA  

राज�वक)ओरसे/ Revenue by    :  Shri Ashish Aborl, CIT DR 

 

सुनवाईक)तार-ख/Date of Hearing  :  11.06.2019 

उदघोषणाक)तार-ख/Date of Pronouncement  :  10.07.2019 

 

आदेश/Order 

 

Per Sanjay Garg, Judicial Member: 
 

The present appeal has been preferred by the assessee against the 

order dated 26.11.2018 of the Commissioner of Income Tax (Appeals)-3, 

Gurgaon  [hereinafter referred to as CIT(A)] agitating the levy of 

penalty u/s 158 BFA(2) of the Income Tax Act,  1961 (in short 'the Act ').   

 

2.  The assessee in this appeal has taken following grounds of 

appeal:- 
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1.  That the order of Ld. CIT(A) is bad, against the 

facts and law. 

 

2.  That the Ld. CIT(A) has wrongly upheld the penalty 

levied u/s 158BFA(2) of the act after  the expiry of 

limitation period. 

 

3.  That the Ld. CIT(A) has wrongly upheld the penalty  

levied of Rs. 5,42,400/- u/s 158BFA(2) of the Act. 

  

3. Vide above grounds of appeal,   the assessee has mainly agitated 

the validity of the penalty being levied after the expiry of the limitation 

period as provided u/s 158 BFA(3)(c) of the I.T. Act. 

4.  So far as the period of limitation relating to the levy of penalty is 

concerned, the Assessing Officer has noted that penalty u/s 158BFA(2) 

r.w.s 274 of the Income-tax Act,  1961 was initiated and notice u/s 274 

r.w.s. 158BFA(2) was issued to the assessee on 29.07.2002. The penalty 

proceedings were kept in abeyance till the disposal of appeal by the  

ITAT. After the receipt of the order of the ITAT, a show cause notice 

dated 14.02.2017 was issued to the assessee. No reply was filed in 

response thereto. As no reply was received from the assessee to this 

notice, it was followed by reminder dated 11.04.2017. In response to 

reminder,  the assessee requested for dropping of penalty u/s 158BFA(2) 

vide written reply filed on 19.04.2017.  Further,  the assessee pleaded 

that the order dated 28.4.2017 was barred by limitation being hit by the 

provision of section 158BFA(3)(c) of the Act.   It was pleaded that the 

ITAT had decided the appeal of the Department on 19.9.2014 and the 
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order of the ITAT was received by the Department during the F.Y.2014-

15, however,  the penalty was levied by the Assessing Officer vide order 

dated 28.4.2017 which was after completion of the two years from the 

end of the financial year in which the order of the ITAT was received by 

the Department,  whereas, as per  the limitation period prescribed under  

the provisions  of section 158BFA(3)(c) of the Act,  the penalty order 

was to be passed before  the expiry of six months from the end of the 

month in which the order of the ITAT was received by the Principal CIT 

/ Commissioner.   

5.  For the sake of ready reference, the provisions of section 

158BFA(3)(c) are reproduced s under:- 

“158BFA (3) No order imposing a penalty under sub-section 

(2) shall be made,— 

    ………. 

 (c)  in a case where the assessment is the subject-matter 

of an appeal to the Commissioner (Appeals) 

under section 246 or section 246A or an appeal to the 

Appellate Tribunal under section 253, after the expiry 

of the financial year in which the proceedings, in the 

course of which action for the imposition of penalty 

has been initiated, are completed, or six months from 

the end of the month in which the order of the 

Commissioner (Appeals) or, as the case may be, the 

Appellate Tribunal is received by the Principal Chief 

Commissioner or Chief Commissioner or the 

Principal Commissioner or Commissioner, whichever 

period expires late.” 

 

6.  Now the question for determination in this case is as to on what 

date the order of the ITAT was received by the concerned Principal 
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Commissioner / Commissioner,   as the case may be. A specific question 

was asked to the Ld.  DR  vide order dated 27.5.2019, whereupon, the 

Ld. DR  produced the copy of the letter dated 6.6.2019 of the concerned 

Assistant Commissioner of Income Tax, Circle-2(1),  Chandigarh / 

Assessing Officer,  which reads as under:- 

        “Government of India, 

      Income Tax Department 

 

`                    O/o. the Assistant Commissioner of Income Tax, Circle-2(1),  

 Aayakar Bhawan, Room No. 414, 4
th

 Floor, Sector-17-E, Chandigarh 

 

F.  No.ACIT/C-2( 1 )/CHD/2019-20/                      Dated: 06.06.2019 
 

To 
 

The Addl. Commissioner of Income Tax (DR-2) ITAT, Chandigarh 
 

Sir, 

Sub:-  Appeal in the case of M/s. Brinsar Foods Pvt. Ltd., SCO 80-81, 

Sector- 17C, Chandigarh in ITSS No.l/Chd/2019 for A.Y.2001-

02 (B.P. 1990-91 to 1999-2000) - Regarding. 
 

Ref:- Letter of ITO(HQ)(Judl.), Chandigarh dated 03.06.2019 

-oOo- 

 

In the reference to subject matter & your office letter dated 

23.05.2019. 
 

It is submitted that from the perusal of records, it is observed that on 

30.07.2002, DCIT, Circle-4(1), Chandigarh completed the assessment in the 

case of the assessee. Further, on 24.11.2006, Ld. CIT(A), Chandigarh vide 

appeal no. 280/P/02-03 passed order u/s 250 of I.T. Act, 1961. Against this 

order of Ld. CIT(A), DCIT, Circle4(l), Chandigarh under the charge of 

Commissioner of Income Tax, Chandigarh-II filed appeal before Hon'ble 

ITAT, Chandigarh on 02.02.2007. 
 

Hon'ble ITAT pronounced order in IT(SS)A No.6/Chd/2007 in the case 

of above mentioned assessee on 19.09.2014. The order of Hon'ble ITAT was 

received for the first time by O/o. The Pr. CIT-1, Chandigarh on 08.01.2015. 

However, on 20.01.2015, O/o. the Pr.CIT-l, Chandigarh returned the order 
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back to O/o. the Assistant Registrar, ITAT. Chandigarh with a request to 

dispatch the orders to respective office as the case of the assessee did not fall 

under its jurisdiction. (Copy of letter is attached as Annexure-1).  
 

On 27.10.2016, O/o. the Assistant Registrar, ITAT, Chandigarh, 

requested O/o. the Pr.CIT-1, Chandigarh to send the orders in the case of the 

assessee directly to the concerned jurisdictional CIT under the intimation of 

his office. (Copy of letter is attached as Annexure-2). On 27.10.2016, O/o. the 

Pr. CIT-1, Chandigarh forwarded the copy of order in the case of the assessee 

to the Pr.CIT(Central), Gurgaon. (Copy of letter is attached as Annexure-3). 
 

Further, from the perusal of the records, it is also observed that the 

case of the assessee was centralized with ACIT, Central Circle-II vide order 

u/s 127 of I.T. Act. 1961 dated 22.09.2010. 

 

Penalty order u/s 158BFA(2) of I.T. Act, 1961 was passed by then 

DCIT, Central Circle-II, Chandigarh on 28.04.2017 (Copy of demand notice 

is attached as Annexure-4). 
 

For any clarification undersigned may be contacted at 9463063842. 
 

Yours faithfully, 
 

      Sd/- 

(ABHINAV AGNIHOTRI) 
Assistant Commissioner of Income Tax 

    Circle-2(1), Chandigarh” 
 

7. A perusal of the above reply reveals that the ITAT had pronounced 

the order in the Quantum appeal on 19.9.2014 and the order of the ITAT 

was received in the office of the Principal CIT-1, Chandigarh  on 

8.1.2015, however,   the same was returned back by the office of the 

Principal CIT-1, Chandigarh on 20.1.2015 with a request to dispatch the 

order to the respective office as the jurisdiction did not l ie with the 

Principal CIT-I,  Chandigarh .  A copy of the said letter dated 19.1.2015 

of the concerned DCIT (Hq) (Jud.),  Office of CIT-1 Chandigarh in this 

respect has been placed on the file as Annexure-I.  
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 A perusal of the said letter reveals that the concerned officer of 

the Commissioner of Income Tax-I even did not mention as to the office 

of which Principal CIT / Commissioner,  the jurisdiction in the case of 

assessee had been transferred. The ITAT vide letter dated 27.1.2016 

pointed out this fact to the CIT-I and requested that the copy of the 

order  be sent to the concerned jurisdictional CIT.  Thereafter,  the 

orders were sent by the office of the Principal CIT-I to the office of the 

Principal CIT (Central).  It is pertinent to mention here that change of 

jurisdiction of the concerned CIT  / Principal CIT was the internal 

matter of the Department.  No intimation was given to the Tribunal or 

placed on the file regarding the change of jurisdiction of the Principal 

CIT.  The office of the ITAT Chandigarh sent the orders to the 

concerned Principal CIT as per the information regarding the 

jurisdiction available on the file / Form 36.  

8.  Now the question is that whether the limitation would start run 

from  the ITAT had sent the order to the Principal CIT with whom the 

jurisdiction lied as per the record, though was transferred later on to 

another Principal CIT. The identical issue has been discussed in detail 

by the Hon'ble Delhi High Court in the case of ‘CIT-7  Vs Odeon 

Builders Pvt Ltd.’  vide  order dated 24.3.2017 passed in ITA No. 

52/2015, CM APPL 23522/2015 and others.  The Hon’ble High Court 

framed eight questions in this respect and after detailed discussion 

answered the said eight questions as under:-  
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“Q: (i) What is the correct interpretation to be 

placed on the expression "received by the Assessee 

or the Principal Chief Commissioner or the Chief 

Commissioner or Principal Commissioner" 

in Section 260A (2) (a) of the Act? Does it mean 

'received' by any of the named officers including 

the CIT (Judicial)? 

Ans: The word „received‟  occurring in Section 

260A (2) (a) would mean received by any of the 

named officers of the Department,  including CIT 

(Judicial).  The provision at present names four 

particular officers i.e.  the Principal Commissioner, 

Commissioner, Principal Chief Commissioner, and 

the Chief Commissioner of Income Tax. These are 

the only designations of the officers who could 

receive a copy of the order. In the absence of a 

qualifying prefix „concerned‟ ,  the receipt of a copy 

of the order of the ITAT by any of those officers in 

the Department including the CIT (Judicial) will 

trigger the period of limitation. 

Q: (ii) Does limitation begin to run for the 

purposes of Section 260A (2) 

(a) only when a certified copy of the order of the 

ITAT is received by the 'concerned' CIT within 

whose jurisdiction the case of the Assessee falls 

notwithstanding that i t may have been received by 

any other CIT, including the CIT (Judicial) prior 

thereto? Is it open to the Court to read the word 

'concerned' into Section 260 A (2) (a) of the Act as 

a prefix to any of the officers of the Department 

named therein? Ans: In Section 260A (2) of the Act,  

the words CIT, Pr CIT or Chief CIT are not 

prefixed or qualified by the word 'concerned'.  There 

is no warrant for the Court to read into the 

provision such a qualifying word. The Court rejects 

the contention of the Revenue that limitation for the 

purposes of Section 260A(2) (a) begins to run only 

when a certified copy of the order of the ITAT is 

received by the 'concerned' CIT within whose 

jurisdiction the case of the Assessee falls  

notwithstanding that i t may have been received by 

any other CIT, including the CIT (Judicial) prior 

thereto.  
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Q: (iii) In the context of Section 254 (3) of the Act,  

is there an obligation on the ITAT to send a 

certified copy of its order to a CIT other than the 

one whose details are given to it during the 

pendency of the appeal? Will change in the 

jurisdiction concerning the case of the Respondent 

Assessee to another CIT subsequent to the order of 

the ITAT have the effect of postponing the time, 

from which limitation would begin to run in terms 

of Section 260 A (2) (a) of the Act,  to when such 

CIT receives the order of the ITAT? 

Ans: As far as the obligation of the ITAT 

under Section 254 (3) of the Act is concerned, the 

said obligation is satisfied once the ITAT sends a 

copy of an order passed by it to the Assessee as 

well as to the Pr CIT or the CIT or even the CIT 

(Judicial).  The ITAT has to be simply go by the 

details as provided to it in the memo of parties.  If  

there is a change concerning the jurisdiction of the 

CIT and it is some other CIT who has jurisdiction,  

it will not have the effect of postponing the 

commencement of the period of l imitation in terms 

of Section 260A (2) (a) of the Act.  The statute is not 

concerned with the internal arrangements that the 

Department may make by changing the jurisdiction 

of its officers.  It is for the officer of the Department 

who first receives a copy of the ITAT‟s order to 

reach it in time to the officer who has to take a 

decision regarding the fil ing of an appeal.  

Q: (iv)  After the decision of this Court in CIT v.  

Sudhir Choudhrie (2005) 278 ITR 490, do the 

decisions in CIT v. Arvind Construction Co. (P.) 

Ltd. (1992) 193 ITR 330 and CIT v. ITAT (2000) 

245 ITR 659 (Del) require to be reconsidered, 

explained or reconciled? 

Ans: The decisions in CIT v. Arvind Construction 

Co. (supra) and CIT v. ITAT (supra) were rendered 

in the context of Section 256 of the Act (and not 

Section 260 A (2) (a) of the Act) and also prior to 

the decision in CIT v. Sudhir Choudhrie (supra). 

While the former decisions may not require 

reconsideration, they require to be reconciled with 

the latter decision in CIT v. Sudhir 
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Choudhrie(supra). The decisions in CIT v. Arvind 

Construction Co. (supra) and CIT v. ITAT (supra) 

are of no assistance to the Revenue in its 

interpretation of Section 260 A (2) (a) of the Act. 

Q: (v) After the change of procedure where orders 

of the ITAT are pronounced in the open, is it  

incumbent on the Department through its DR or CIT 

(Judicial) to apply for a certified copy of the order 

of the ITAT and should limitation for the purposes 

of Section 260A (2) (a) be computed from the date 

on which such certified copy is made ready for 

delivery by the ITAT? 

Ans: While there is no requirement for the DR or 

CIT (Judicial) to apply for a certified copy of the 

ITAT, in any event under the extant ITAT Rules, a 

copy of the order is sent to the CIT (Judicial).  In 

the context of Section 260A(2)(a) of the Act,  once 

an order is l isted for pronouncement in the ITAT, 

the DR or the CIT (Judicial) should be taken to be 

aware of the order. From that point,  it is a purely 

an internal administrative arrangement as to how 

the DR or CIT (Judicial) obtains and further 

communicates the order to the officer who has to 

take a decision on filing the appeal.  It is possible 

that immediately after pronouncement,  the AR or 

the DR or both may apply for a certified copy of the 

order of the ITAT. In that case, the time taken for 

the certified copy to be readied for collection by the 

applicant will be excluded while computing 

limitation. But here again, if  earlier to such date, a 

copy is received by a party from the ITAT, then 

such earlier date will be the starting point for 

limitation. 

Q: (vi) Whether the receipt of a certified copy of 

the order of the ITAT by the CIT (Judicial) is 

sufficient to trigger the commencement of the 

limitation period under Section 260 A (2) (a) of the 

Act? 

Ans: The receipt of a certified copy of the order of 

the ITAT by CIT (Judicial) would trigger the 

commencement of the limitation period under 

Section 260 A (2) (a) of the Act.  
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Q: (vii) In the context of a common order of the 

ITAT covering several appeals,  whether limitation 

for all the appeals would begin to run when the 

certified copy is received first by either the CIT 

(Judicial)  or any one of the officers of the 

Department mentioned in Section 260 A (2) (a) or 

only when the CIT 'concerned' receives it? Where 

the same CIT has jurisdiction over more than one 

Assessee in the batch, will limitation begin to run 

for all  such appeals when such CIT receives the 

order in either of the Assessee's cases? 

Ans: Where there, is a common order of the ITAT 

covering the several appeals,  limitation would 

begin to run when a certified copy is received first 

by either the CIT (Judicial) or one of the officers of 

the Department and not only when the CIT 

„concerned‟  receives it.  When the same CIT has 

jurisdiction for more than one Assessee, the 

limitation begin to run for all from the earliest of 

the dates when the DR of CIT (Judicial) or any CIT 

first receives the order in any of the cases forming 

part of the batch disposed of by the common order. 

If there are four separate orders passed, then the 

limitation begins to run when such separate orders 

are received first by any officer of the Department.  

Q: (viii) Whether administrative instructions issued 

by the Department for its own administrative 

convenience can have the effect of altering the time 

from which limitation will begin to run for the 

purposes of Section 260 A (2) (a) of the Act? 

Ans: Instructions issued by the Department for its 

administrative convenience cannot alter the time 

when limitation would begin to run under Section 

260A (2) (a) of the Act.  To reiterate these 

administrative instructions are for the 

administrative convenience of the Department and 

will not override the statute, in particular, Section 

260A (2) (a) of the Act.” 

9. In view of the answer to question No.(iii) of the Hon’ble  Delhi 

High Court,   wherein,  i t has been held that once the ITAT sends a copy 
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of an order to the Principal CIT / CIT and even the CIT (Judicial),   

going by the  details as provided to it in the memo of parties and even 

if,  therefore,  there is a change concerning the jurisdiction of the CIT, it 

will not have the effect of postponing the commencing of the period of 

limitation in terms of section  260A(2)(a) of the Act.  The Hon'ble Delhi 

High Court while further answering the question No. (vii) has held that 

where there is a common order of the ITAT covering the several 

appeals,  the limitation would begin to run when a certified copy is 

received first by either the CIT (Judicial) or one of the officers of the 

Department and not only when the CIT concerned receives it.  The issue 

is squarely covered by the aforesaid decision of the Hon'ble Delhi High 

Court.  The penalty order in this case has been passed beyond the period 

of limitation, hence, the same is void ab initio and the same is 

accordingly set aside. 

In the result, the appeal of the assessee is hereby allowed.  

Order pronounced in the Open Court on 10.02.2019. 

 Sd/-       Sd/- 

(एन. के. सैनी / N.K. SAINI)      (संजय गग  / SANJAY GARG) 

उपा"य# /Vice President    �या$यकसद%य/ Judicial Member  

Dated : 10.07.2019 

“आर.के.” 

आदेशक)%�त2ल3पअ4े3षत/ Copy of the order forwarded to : 

1. अपीलाथ#/ The Appellant   

2. %&यथ#/ The Respondent  

3. आयकरआयु5त/ CIT 

4. आयकरआयु5त (अपील)/ The CIT(A) 
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5. 3वभागीय%�त�न7ध, आयकरअपील-यआ7धकरण, च9डीगढ़/ DR, ITAT, CHANDIGARH 

6. गाड�फाईल/ Guard File  

 

आदेशानसुार/ By order, 

सहायकपंजीकार/ Assistant Registrar 

 


