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 This appeal in ITA No.688/Mum/2018 & CO No.71/Mum/2019  for 

A.Y.2015-16 arises out of the order by the ld. Commissioner of Income 

Tax (Appeals)-52, Mumbai in appeal No.CIT(A)-52/IT-368/DCIT-

4(1)/2016-17 dated 03/11/2017 (ld. CIT(A) in short) against the order of 

assessment passed u/s.143(3)of the Income Tax Act, 1961 (hereinafter 

referred to as Act) dated 30/12/2016 by the ld. Dy.Commissioner of 

Income Tax 4(1), Mumbai (hereinafter referred to as ld. AO). Since 

identical issues are involved in these appeals, they were heard together 

and are being disposed off by this consolidate order, for the sake of 

convenience.  

 

2. The only issue to be decided in these two appeals is as to whether 

the addition of Rs.8,70,00,000/  could be made in the facts and 

circumstances of the case in the hands of the assessee.  

 

3. The brief facts of this issue are that the assessee is an individual 

engaged in the business of civil contract and labour contract. The 

assessee had filed its return of income in the A.Y.2015-16 on 27/05/2016 

declaring total income of Rs.1,12,82,240/-. The assessee is running a 

proprietary concern in the name and style of M/s. M.J. Construction and 

Senghani Associates. 

 

3.1. A search and seizure action was carried out u/s.132 of the Act in 

the Runwal Group of cases and assessee being a labour contractor of 

Runwal Group was also covered in the said search action. In the course of 

said search action carried out in the premises of the assessee, certain 

incriminating documents were found and seized wherein it was noticed 

that certain unaccounted payments made in cash by the assessee were 
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found. The assessee explained at the time of search itself in the form of 

statement that the source of these unaccounted payments are 

unaccounted receipts of Rs.8,70,00,000/- from M/s. Runwal Developers 

Pvt. Ltd., for the contract work carried out for them. In other words, in 

the course of search of the assessee unaccounted labour payments in 

cash to the extent of Rs.8,70,00,000/- was found, for which the assessee 

explained the source as unaccounted receipts for the very same amount 

of Rs.8,70,00,000/- from Runwal Developers Pvt. Ltd  The assessee also 

stated before the ld. AO that the seized documents in the form of listed 

paper component labour payments made in cash were found for the 

whole amount of Rs. 8,70,00,000/- at the time of search. Despite the fact 

the assessee came forward to state in his statement recorded during 

search that he had received a sum of Rs.8,70,00,000/- in cash from 

Runwal Developers Pvt. Ltd. and had passed on the same as labour 

payments in cash for the very same sum of Rs.8,70,00,000/-. In other 

words, the assessee has stated that he had merely acted as post office in 

this regard and there is no question of any income in his hands for the 

said transaction. The ld. AO however, did not consider the statement of 

the assessee and treated the entire gross sum of Rs.8,70,00,000/- as 

undisclosed income of the assessee and added the same to the total 

income in the assessment. 

3.2. Before the ld. CIT(A), the assessee argued that the ld. AO himself 

had quoted and relied upon the statement given by the assessee wherein 

assessee had confirmed that the page Nos. 36 to 64 of Annexure A1 i.e. 

seized papers relate to the payment made to the labourers and labour 

contractors. The assessee had also confirmed that he had received total 

amount of Rs.8,70,00,000/- in cash as gross receipts for work done for 

Runwal Group and had passed on the same as labour payments for the 

contract work executed on behalf of Runwal Group. It was pleaded that 
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this submission of the assessee was made in the form of a statement 

recorded during the course of search and it was accepted by the search 

team which is evident from the fact that no further questions were posted 

by the search team on the assessee. It was pleaded that once the same 

has been accepted as genuine by the search team, the ld. AO ought not 

to have taken a divergent stand and added the same to the income of the 

assessee treated the same as payments made out of undisclosed income 

by the assessee. The assessee alternatively pleaded before the ld. CIT(A) 

that he being a Civil Contractor profit from the unaccounted contract 

receipts of Rs.8,70,00,000/- alone could be estimated at the rate of 8% 

and a sum of Rs.69.60 lakhs may be added as unaccounted income of the 

assessee. It was also pleaded by the assessee that in the line of business 

of labour  contractor, labourers have to be paid on a periodic basis  which 

is normally weekly / daily and if the labour contractors are not paid in 

time by the client, labourers cannot be paid in time and this may result in 

stoppage of work. So, the clients of labour contractors ensure that 

payments to the latter are not delayed. Accordingly, the claim of the 

assessee made in his statement on oath at the time of search action that 

M/s. Runwal Developers Ltd., had made contract payments in cash as per 

temporary arrangement with the assessee cannot be rejected unless 

there is some specific evidence to show otherwise. The ld. CIT(A) 

observed that Runwal Group in the hands of M/s RDPL has offered 

amounts of Rs. 7,36,15,000/-, Rs. 6,69,62,205/- and Rs. 1,25,00,000/- for 

taxation as additional income on account of undisclosed sales of shops, 

residential premises etc. in its project 'Runwal Anthurium' for A.Ys. 2014-

15 and 2015-16 respectively. M/s RDPL has not retracted from the said 

disclosure except that it claims that the said amount of on-money is 

taxable in the year when the flats/shops are sold and revenue is 

recognized. Thus, M/s. RDPL was in possession of aggregate funds to the 
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tune of Rs. 15,30,77,205/- (Rs. 7,36,15,000 + Rs. 6,69,62,205 + Rs. 

1,25,00,000) from the project 'Runwal Anthurium till the relevant 

assessment year, which again corroborates the claim of the assessee that 

an amount of Rs. 8.7 crores has been received in cash from M/s. RDPL on 

account of contract work carried out by him for M/s. RDPL. From the 

aforesaid discussion, I find no basis for the rejection by the AO of the 

claim of the assessee that the source of the unexplained expenditure of 

Rs. 8.7 crores is out of the unaccounted contract receipts in cash from 

M/s. RDPL. Further, the ld. CIT(A) observed that the gross profit earned 

by the assessee for the preceding three years in the range of 11.6% to 

15.4%. He observed that this gross profit for the last three years should 

be taken as a basis for permitting the addition in respect of this sum of 

Rs.8.70 Crores and accordingly, adopted the rate of 16% as gross profit 

for the year under consideration and applied the sum of Rs.8,70,00,000/- 

and made an addition of Rs.1,39,20,000/- thereon.  

4. Aggrieved, the assessee is in appeal before us.  

5. We have heard rival submissions. The primary facts stated 

hereinabove remain undisputed and hence, the same are not reiterated 

herein for the sake of brevity. We find from the statement recorded on 

oath at the time of search, the assessee had clearly informed that he had 

received unaccounted contract receipts of Rs.8.70 Crores. Further, in the 

course of search action, papers were also seized which showed that 

assessee had incurred unaccounted cash expenses while carrying out the 

contract work. The assessee in his statement submitted that the said 

unaccounted cash payments were to the tune of Rs.8.70 Crores which 

were received in cash from Runwal Developers Ltd., by the assessee. 

Hence, the source for making cash payments is duly explained by the 

assessee at the time of search itself by way of statement on oath. We 

also find that in the course of search action, the assessee was examined, 
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in pages 36-64 of annexure-A1(seized document), wherein the statement 

in response to question Nos.13 & 14 were stated as under:- 

“Q.13 Please go through page no. 36 to 64 of Annexure A1 and comment 
on the same. 
 
Ans. These pages contain the details of payments made to labourers and 
labour contractors for various projects. Payments to labourers are made 
in cash whereas payments to sub-contractors are made in cheque. 
 
Q.14 Please give exact detail and source of cash payments made to the 
labourers. 
 
Ans. Sir, in case of all the works being executed, source of cash payment 
is withdrawal from bank which are duly reflected in my books of 
accounts. But, in case of project ' Runwal Anthurium' being developed by 
M/s. Runwal Developers P. Ltd., major source of cash payment is cash 
received from Runwal Group against contract work done by us as they 
had no bank balance to clear our bills through official banking channels. 
An informal arrangement was reached between us and Runwal group 
employee Sujmata Rao that as soon as they will get funds, the bills raised 
against the contract will be cleared and after encashment, the cash will 
be returned to them. Till date, we have received total amount of Rs. 8.70 
crore in cash aga nst bills raised by M/s. M.J. Construction and M/s. 
Senghani Associates. These amounts were collected on difference 
occasion in last one year by my son Mr. Sanjay Senghani from Miss 
Sujata Rao  employee of Runwal Group. Once, our bills are cleared, we 
are supposed to return the cash amount to Runwal Group'.” 

 

5.1. We find that the ld. DR vehemently argued that Runwal Group had 

categorically denied having given in cash in the sum of Rs.8.70 Crores to 

the assessee. He also argued that there was no confirmation from Runwal 

Group that was filed by the assessee to justify his statement recorded on 

oath. We find that the assessee had submitted pages 46 & 47 of 

Annexure A1 seized from his residence at the time of search which 

contains the details of the billing for the project “Runwal Anthurium”. It 

was submitted that as per these pages, the total contract work, billing has 

been carried out for an amount of Rs.9,53,44,921/- which comprised of 

certified work of Rs.3,06,43,683/- and proforma invoices raised of 
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Rs.63,16,291/-. The assessee further submitted before the ld. CIT(A) that 

against the proforma invoice raised, M/s. Runwal Developers Pvt. Ltd., 

had made unaccounted payments to him in cash. We find that the ld. DR 

vehemently argued that Runwal Developers had offered on-money 

received from customers by them for A.Y.2014-15 and 2015-16 for this 

specific “Anthurium” project and not for the labour payments made in 

cash and accordingly argued that offer made in the hands of the Runwal 

Developers Pvt. Ltd., has got nothing to do with the addition made in the 

sum of Rs.8.70 Crores in the hands of the assessee. Per contra we find 

that the ld. AR placed on record the copy of the assessment order framed 

in the hands of M/s. Runwal Developers Pvt. Ltd., u/s.143(3) of the Act 

dated 30/12/2016 for the A.Y.2015-16 wherein after elaborate discussion 

with regard to the receipts and payments of Runwal “Anthurium” project 

together with statements recorded during the course of search thereon 

from various authorities, the ld. AO had dedicated specific paragraphs 

vide paras 8.1 to 8 6 giving categorical findings in the case of Shri 

Himmatbhai Senghani (assessee herein before us). The relevant findings 

of the Assess ng Officer of Runwal Developers Pvt. Ltd., with regard to 

the assessee herein are as under:- 

 

“8.        Findings in the case of Shri Himmatbhai Senqhani 
 
8.1 Shri HimmatDtiat Senghani: one of the labour contractor for the 
Runwal Group was also covered under search and seizure action. Shri 
Himmatbhai Senghani is running proprietary concern in the name & 
style M/s. M.J. Construction and Senghani Associates. From the 
residence premise of Shri Himmatbhai Senghani certain loose papers 
were seized. The papers contain details of labour payment made in cash. 
Shri Himmatbhai Senghani was confronted with the same. The relevant 
extract of his statement recorded under oath is reproduced hereunder: 
 
Q. 13 "Please go through Page No, 36 to 64 of Annexure-A1 ,and 
comment on the same. 
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Ans. These pages contain the details of payments made to labourers and 
labour contractors for various projects. Payments to labourers are made 
in cash whereas payments to sub-contractors are made in cheque. 
 
Q.14 Please give exact detail and source  of cash payments made  to  the 
labourers. 
 
Ans. Sir, in case of all the works being executed, source of cash payment 
is withdrawal from bank which are duly reflected in my books of account 
But in case of project Runwal Anthurium being developed by Runwal 
Developers Pvt. Ltd. the major source of cash payment is cash received 
from Runwal Group against contract work done by us as they had no 
bank balance to clear our bills through official bank ng channels. An 
informal agreement was reached between us and the Runwal Group, the 
bills raised against the contract will be cleared and after encashment, 
cash will be returned to them. Till date we have received total amount of 
Rs. 8.70 crores in Cash against bills raised by M/s. M.J. Construction 
and M/s. Senghani Associates.” 
 
8.2 Shri Himmatbhai Senghani has thus accepted that cash payment has 
been received from M/s. Runwal Developers Pvt. Ltd. to the tune of Rs. 
8.7 crores. Further it has been stated that it is a temporary arrangement 
and was to be reversed as soon as the cheque amount was realized from 
the Runwal group. The amount of Rs. 8.7 crores has not been accounted 
in the books of account  of Shri Himmatbhai Senghani 
 
8:3 During the course of assessment proceedings the assessee has been 
asked to explain whether any payment has been made to Shri 
Himmatbhai Senghani, Prop, of M/s. M.J. Construction and Senghani 
Associates in the F.Y. 2014-15 (search year) relevant to A.Y.2015-16. 
The representative of the assessee has submitted as under :- 
 
Shri. Himmatbhai Senghani - Runwal Developers Pvt. Ltd - Cash 
Payment 
 
Shri.. Himmatbhai Senghani is a Labour Contractor for the Runwal 
Group. He is executing his contracts under his Proprietorship Concern 
running under the name of M/s. M. J. Construction. In his respect, you 
have sought / asked for the following: 
 
Your goodself has alleged that has admitted to receiving a sum of 
Rs.8.70 crores from Runwal Group for work done, the said payment 
being unaccounted and received in Cash. In this respect we have to 
submit as under: 
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At the onset, we have to humbly submit that the Assessee Group is not 
aware of any such admission by the said Mr.Himmatbhai Patel. In case 
of any such admission made by him, we request you to kindly share a 
copy of his statement recorded under oath for the same and also provide 
the corroborative evidences for the same that may have been found or 
collected. The Assessee Group was never shown or confronted with any 
such admission by the said Mr. Himmatbhai Patel during the course of 
the search proceedings. We humbly also submit on their behalf that an 
opportunity may kindly be granted for the cross examination of the said 
Mr.Himmatbhai Patel in case he has actually made such an admission. ' 
 
While they confirm that he is one of the Contractors to whom certain 
Labour / Construction Contracts for the various projects have been 
awarded, however, they also confirm that all the payments to the said 
person were only by account payee cheques and after duly deducting 
taxes as applicable. There were no payments made by the assessee group 
to them which are paid in cash or are unaccounted or paid through any 
unexplained sources for that matter." 
 
8.4     On the subsequent query o the issue of payment made to Shri 
Himmatbhai Senghani, the repr sentative of the assessee has submitted 
explanation which reads as under:- 
 

“The present submissions are being made without prejudice to the 
fact of the assessee any vehemently denying any unaccounted 
payment made to Shri Himmatlal Senghani alias Shri Himmmat 
Patel as mentioned in the past submissions made by them before 
you  goodself in the past hearings had with you. It  would have to 
be appreciated that in case it is still being alleged by your 
goodself that the what has been stated by the said Shri 
Himmatbhai Senghani may be true and in case your goodself 
proceeds to frame any addition on account of the same, please 
note that while the same would be incorrect owing to the reasons 
already provided to-your goodself, in case the receipts are being 
considered to be on money taken by the assessee company, then 
the credit towards the expenses should also be duly granted since-
the same have been incurred from the same said source. Further, 
the credit towards the construction costs incurred by the Assesses 
as noted in the working would a/so have to be granted since the 
same are allowable costs”. 

 
8.5 The submission / explanation of the assesses has been examined and 
found that the same cannot be accepted on the facts of the case. Shri 
Himmatbhai Senghani is working as a labour contractor with the 
Runwal Group. From the submission of the assesses it appears that the 
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assesses wants to cross examine the witness i.e. Shri Himmatbhai 
Senghani as if he is not known to the assesses and is staying far off. The 
assesses is trying to shift its burden to prove the genuineness of its cash 
transaction. Reliance is placed on judgement of the Gujarat High Court 
reported in CIT Vs Chandra Vilas Hotel (1987) 164 ITR 102 (Guj). This 
onus has not been discharged by the assesses.                            

 
8.6 The year under consideration, an amount of Rs. 17,94,14,102/- (as 
mentioned in paras-6 above) has been added to the total income of the 
assessee. Therefore, the assessee had sufficient unaccounted cash balance 
in its hand to make such payment to Himmatbhai Senghani The assessee 
company had generated cash by receiving on money from the sale of its 
residential/commercial units. On the basis of explanation, offered by the 
assessee which is placed on record, telescoping benefit to the extent of                    
Rs. 8.70,00,000/- is liable to be .given to the assessee and no separate 
addition is made on this account.” 

 

5.2. From the aforesaid assessment order framed u/s.143(3) of the Act 

for the A.Y.2015-16 on 30.12/2016 in the hands of the Runwal 

Developers Pvt. Ltd., we find in para 8.6 reproduced supra that the 

Assessing Officer of Runwal Developers Pvt. Ltd., had given a categorical 

finding that Runwal Developers Pvt. Ltd., had indeed made unaccounted 

cash payments of Rs.8.70 Crores to the assessee. Hence, the order of the 

Department itself explains the source of Rs.8.70 Crores for the assessee 

in respect of labour payments thereon by the assessee. Hence, there 

cannot be any addition that could be made in the hands of the assessee 

in the sum of Rs.8.70 Crores in the facts and circumstances of the instant 

case. We also find that both the assessee as well as Runwal Developers 

Pvt. Ltd., were assessed by the same Assessing Officer and by the same 

Circle namely DCIT, Central Circle 4(1), Mumbai. Accordingly, we have no 

hesitation in directing the ld. AO to delete the addition made in the sum 

of Rs.8.70 Crores in the hands of the assessee. 
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6. In the result, appeal of the revenue is dismissed whereas 

Cross Objection of the assessee is also dismissed. 

 

Order pronounced in the open court on this         10/07/2019  

        
 
 

Sd/- 
 (AMARJIT SINGH) 

Sd/-                             
(M.BALAGANESH)                 

JUDICIAL MEMBER ACCOUNTANT MEMBER 

Mumbai;    Dated           10/07/2019     
KARUNA, sr.ps 

 

Copy of the Order forwarded  to :   

                     
  

 
 
 
 
 
 
 
 

 BY ORDER, 

 
 

                                                                                       

(Asstt. Registrar) 
ITAT, Mumbai 
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