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PER KUL BHARAT, J.M:  

 These two appeals by the assessee are directed against 

two different orders of the Principal Commissioner of 
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Income Tax (Central) both dated 16.3.2018 pertaining to 

the assessment years 2010-11 & 2013-14.  Both the 

appeals were taken up together and are being disposed of 

by way of consolidated order for the sake of convenience.  

First we take up assessee’s appeal in IT (SS)A 

No.46/Ind/2018 pertaining to the assessment year       

2010-11.  The assessee has raised following grounds of 

appeal: 

1. That on the facts and in the ircumstances of the case of the assessee, the 
Ld. Principal Commissioner of Income Tax was not justified in initiating 
proceedings u/s 263 as the same was barred by limitation. 

2. That on the facts and in the circumstances of the case of the assessee, the 
Ld. Principal Commissioner of Income Tax was not justified in holding that 
the order passed is erroneous and prejudicial to the interest of the 
revenue. 

3. That on the facts and in the circumstances of the case of the assessee, the 
Ld. Principal Commissioner of Income Tax was not justified in holding that 
the claim of the assessee that the he has invested the sale proceeds in a 
residential house is not verifiable. 

4. That the assessee craves leave to add, amend, modify or alter any ground 
of appeal on or before the hearing. 

2. Briefly stated facts are that a search & seizure action 

u/s 132 of the Income Tax Act, 1961 (hereinafter called as 

‘the Act’) was carried out at the premises of the assessee on 
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29.1.2014.  Subsequently, proceedings u/s 153A of the Act 

was initiated and assessment u/s 153A r.w.s. 143(3) of the 

Act was passed on 14.3.2016, thereby assessing a total 

income of Rs.16,88,730/-.  The Ld. Principal CIT observed 

that on verification of the record, it was revealed that 

assessee had sold plot No.18A, Gulmohar Colony, Chunna 

Bhatti during the financial year 2009-10 relevant to the 

assessment year 2010-11 for a sum of Rs.26,01,000/-.  

The fair market value of property on date of transfer being 

29,71,000/- and long term capital gain was worked out on 

it at Rs.22,35,813/-   It is observed that the assessee had 

claimed exemption u/s 54F of the Act of Rs.20,82,201/- as 

per the computation of income.  The assessee had not 

furnished the sale deed of plot for ascertaining the value as 

per section 50C of the Act.  It was further revealed that the 

assessee had neither purchased any residential house as 

per details of immovable assets furnished during the 
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assessment within prescribed limit nor the long term 

capital gain was deposited in capital gain account scheme.  

Therefore, the assessee was not eligible for claiming 

exemption u/s 54F of the Act.  Accordingly, long term 

capital gain was required to be assessed at Rs.20,82,201/- 

for the assessment year 2010-11, which was not done.  

This omission resulted in under assessment of long term 

capital gain to the extent of Rs.20,82,201/-.  Therefore, the 

Ld. Pr. CIT was of the view that the assessment order so 

framed was erroneous and prejudicial to the interest of the 

revenue on the ground that the long term capital gain was 

not assessed and the exemption u/s 54F of the act was 

allowed without ascertaining the conditions laid down u/s 

54 of the Act.  Thereafter, a notice to the assessee was 

issued.  In response to the notice, the assessee filed a reply 

which was not found to be acceptable by the Ld. Pr. CIT 

and he directed the A.O. to reframe the order after 
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examining the aforementioned issue.  Aggrieved against 

this order, the assessee is in present appeal. 

3. Apropos to Ground No.1, Ld. Counsel for the assessee 

reiterated the submissions as made before Ld. PCIT.  He 

vehemently argued that impugned order is barred by 

limitation.  It is contended that in this case originally 

return u/s 139 of the Act was filed on 7.9.2011 claiming a 

deduction of Rs.24,22,298/- u/s 54F of the Act.  He 

contended that no proceedings u/s 143(2) of the Act was 

initiated on the return filed and accordingly, the 

assessment is to be deemed to have been completed on 

30.9.2012.  Thus, the claim of the assessee for deduction 

u/s 54F of the Act attained finality on that date.  

Accordingly, proceedings u/s 263 of the Act would have 

been initiated for this assessment year up till 31.3.2015.  

Hence, the proceedings is barred by limitation and Ld. 

Counsel placed reliance on the judgement of the Hon'ble 

TAXPUNDIT.O
RG



[IT(SS)A Nos.45 & 46/Ind/2018] 

[Bhupendra Vishwakarma, Bhopal] 

 

 

 

6 

 

Supreme Court rendered in the case of CIT Vs. Alagendran 

Finance Ltd. (2007) 9 ITJ 613 (SC). 

4. Per contra, Ld. CIT(DR) opposed these submissions 

and submitted that the submission of the assessee are 

misconceived.  Ld. CIT(DR) submitted that admittedly in 

this case, no assessment u/s 143(3) of the Act was framed.  

Ld. CIT(DR) submitted that the ratio of the Hon'ble 

Supreme Court rendered in the case of CIT Vs. Alagendra 

Finance Ltd. (supra) as relied by the Ld. Counsel for the 

assessee is not applicable on the facts of the present case 

as the facts in the present case are clearly distinguishable.  

Ld. CIT(DR) submitted that in the present case there was 

no assessment u/s 143(3) of the Act.  Th A.O. has not 

made the requisite enquiry and applied his mind for 

allowability of such deduction.  Further, Ld. CIT(DR) 

submitted that the judgement relied by the Ld. Counsel for 

the assessee the facts were that case was reopened u/s 
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147 of the Act and it was not the case where the 

assessment was framed u/s 153A of the Act.  Ld. D.R. 

submitted that both the provisions operate in different 

fields.  Ld. D.R. relied on the finding of the Ld. Pr. CIT.   

5. We have heard the rival submissions, perused the 

materials available on record and gone through the orders 

of the authorities below.  We find that Ld. Pr. CIT has 

decided this issue in para 7.4 of his order by observing as 

under: 
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6. We do not find any merit into this contention of the 

assessee that impugned order is hit by limitation as in the 

case in hand, there was no assessment u/s 143(3) of the 

Act.  It was merely a processing where the assessing officer 

had processed the return of the income and did not 

scrutinise the claim of the assessee.  We are also in 

agreement of the finding of the Ld. CIT(DR) that section 

147 of the Act and section 153A of the Act operate in two 

different and distinct fields.  Therefore, the judgement of 
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Hon'ble Apex Court rendered in the case of CIT Vs. 

Alagendran Finance Ltd. (supra) would not help the 

assessee.  Hence, we find no merit in the ground raised 

and the same is dismissed. 

7. Ground Nos.2 & 3 are inter-related.  Ld. Counsel for 

the assessee reiterated the submissions as made before the 

Ld. Principal CIT.  It was contended that a search was 

conducted at the premises of the assessee on 29.1.2014.  

In pursuance of notice u/s 153A of the Act return was filed 

and the deduction as claimed in the original return was 

also made.  Assessment u/s 153A of the Act was completed 

on 14.3.2016.  The assessing officer had allowed claim of 

the assessee.  It was further submitted that the assessment 

year 2010-11 had already been completed and did not 

abate.  There was no incriminating material found during 

the search which could have doubted the claim of the 

assessee.  It was further submitted that the order as 
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sought to be revised by the Ld. Principal CIT was neither 

erroneous nor any prejudice was caused to the revenue.  

Under these facts, he contended that Ld. Principal CIT was 

not justified in invoking the provisions u/s 263 of the Act.  

Ld. CIT(DR) opposed these submissions and relied on the 

finding of the Ld. Principal CIT.  Ld. CIT D.R. submitted 

that the assessing officer did not make any enquiry in 

respect of the claim of the assessee as made u/s 54F of the 

Act.  Ld. D.R. further submitted that lack of enquiry on the 

admissibility of claim for deduction u/s 54F of the Act is 

erroneous and al owing the deduction which was not 

available to the assessee is certainly prejudicial to the 

interest of the revenue.  Ld. CIT(DR) therefore submitted 

that there is no infirmity in the impugned order. 

8. We have heard the rival submissions, perused the 

materials available on record and gone through the orders 

of the authorities below.  The contention of the assessee 
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are two fold, firstly the claim was made in original return 

which was processed and therefore, it cannot be inferred 

that the claim was made first time during the proceedings 

u/153A of the Act and secondly, there was no 

incriminating material suggesting that the deduction so 

claimed was not allowable to the assessee   It is contended 

that in the present case, assessment has already been 

completed and it was not an abated assessment.  We have 

considered the rival submissions.  There is no dispute that 

as per section 263 of the Act, the Principal Commissioner 

of Income Tax is empowered to call for and examine the 

record of any proceedings under the Act and if he considers 

that any order passed therein by the A.O. is erroneous in 

so far as it is prejudicial to the interest of the revenue.  

Hence, there is no prohibition under the law that the Ld. 

Principal CIT cannot revise the order passed u/s 153A of 

the Act.  However, exercising of the jurisdiction is subject 
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to satisfaction of twin conditions i.e. the order so passed is 

erroneous in so far as it is prejudicial to the interest of the 

revenue.  The law is well settled merely an erroneous order 

would not be sufficient to make such order subject matter 

of revision u/s 263 of the Act unless such order is 

prejudicial to the interest of the revenue   In our considered 

view, consideration by the Principal C T for ascertaining 

that any order passed is erroneous so far as it is prejudicial 

to the interest of the revenue is not mechanical.  There has 

to be some material or the basis of such consideration.  In 

our view, revisionary power is not a tool to correct any error 

or mistake.  But if any error in exercising of jurisdiction or 

appreciating of any fact or law is of such nature that cause 

prejudice to the interest of the revenue, the spirit of law to 

be followed in true sense.  The scope of powers u/s 263 of 

the Act has already been examined in catena of 
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judgements.  The Hon'ble apex court in the case of Malabar 

Industrial Company Vs. CIT 243 ITR 87 has held as under: 

 “A bare reading of this provision makes it clear that the prerequisite 

to exercise of jurisdiction by the Commissioner suo moto under it, is that 

the order of the Income-tax Officer is erroneous insofar as it is prejudicial 

to the interests of the revenue. The Commissioner has to be satisfied of twin 

conditions, namely, (i). the order of the Assessing Officer sought to be 

revised is erroneous; and (ii) it is prejudicial to the interests of the revenue. 

If one of them is absent -- if the order of the Income-tax Officer is 

erroneous but is not prejudicial to the revenue or if it is not erroneous but 

is prejudicial to the revenue-- recourse cannot be had to Section 263(1) of 

the Act.  

There can be no doubt that the provision cannot be invoked to 

correct each and every type of mistake or error committed by the Assessing 

Officer; it is only when an order is erroneous that the section will be 

attracted. An incorrect assumption of facts or an incorrect application of 

law will satisfy the requirement of the order being erroneous. In the same 

category fall orders passed without applying the principles of natural 

justice or without application of mind.  

The phrase “prejudicial to the interests of the revenue” is not an 

expression of art and is not defined in the Act. Understood in its ordinary 

meaning it is of wide import and is not confined to loss of tax. The High 

Court of Calcutta in Dawjee Dadabhoy & Co. Vs. S.P. Jain and Another 

[31 ITR 872], the High Court of Karnataka in Commissioner of Income- 

tax, Mysore Vs. T. Narayana Pai [98 ITR 422], the High Court of Bombay 

in Commissioner of Income-tax Vs. Gabriel India Ltd. [203 ITR 108] and 

the High Court of Gujarat in Commissioner of Income-tax Vs. Smt. 

Minalben S. Parikh [215 ITR 81] treated loss of tax as prejudicial to the 

interests of the revenue.  

Mr. Abaraham relied on the judgment of the Division Bench of the 

High Court of Madras in Venkatakrishna Rice Company Vs. Commissioner 

of Income-tax [163 ITR 129] interpreting prejudicial to the interests of the 

revenue. The High Court held, In this context, it must be regarded as 

involving a conception of acts or orders which are subversive of the 

administration of revenue. There must be some grievous error in the Order 
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passed by the Income-tax Officer, which might set a bad trend or pattern 

for similar assessments, which on a broad reckoning, the Commissioner 

might think to be prejudicial to the interests of Revenue Administration. In 

our view this interpretation is too narrow to merit acceptance. The scheme 

of the Act is to levy and collect tax in accordance with the provisions of the 

Act and this task is entrusted to the Revenue. If due to an erroneous order 

of the Income-tax Officer, the revenue is losing tax lawfully payable by a 

person, it will certainly be prejudicial to the interests of the revenue. The 

phrase prejudicial to the interests of the revenue has to be read in 

conjunction with an erroneous order passed by the Assessing Officer. Every 

loss of revenue as a consequence of an order of Assessing Officer cannot be 

treated as prejudicial to the interests of the revenue, for example, when an 

Income-tax Officer adopted one of the courses permissible in law and it has 

resulted in loss of revenue; or where two views are possible and the 

Income-tax Officer has taken one view with which the Commissioner does 

not agree, it cannot be treated as an erroneous order prejudicial to the 

interests of the revenue unless the view taken by the Income-tax Officer is 

unsustainable in law. It has been held by this Court that where a sum not 

earned by a person is assessed as income in his hands on his so offering, 

the order passed by the Assessing Officer accepting the same as such will 

be erroneous and prejudicial to the interests of the revenue. Rampyari Devi 

Saraogi Vs. Commissioner of Income-tax [67 ITR 84] and in Smt. Tara 

Devi Aggarwal Vs. Commissioner of Income-tax, West Bengal [88 ITR 323] 

(SC).” 

9. Looking to the facts of the present case, admittedly, 

assessee had sold a plot of land at a sum of Rs.27,43,500/-

which was registered in favour of the purchaser on 

14.3.2013.  It was admitted before the Ld. CIT that the sale 

of the property escaped attention of the accountant of the 

assessee during the financial year 2012-13 and was not 

recorded in the books as the assessee had not received the 
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last instalment during the financial year 2012-13.  The 

error did not come to the notice of the auditors also.  The 

return for the assessment year 2013-14 was filed without 

incorporating the sale of the plot.  It was further contended 

that the income tax return of the assessee for the 

assessment year 2013-14 was filed u/s 139(4) of the Act 

and could not have been revised   Under these 

circumstances, it is stated that sale was recorded during 

the financial year 2013-14 and was offered to tax as 

income in the return for the assessment year 2014-15.  It 

was further contended that so far the application of 

provision of section 50C of the Act is concerned, the 

assessee had been dealing in real estate and had shown 

the income as business income.  Accordingly, provisions of 

section 50C of the Act could not be applicable in the case of 

the assessee as the provisions are applicable in respect of 

the income computed as capital gain.  The Ld. CIT had 
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invoked provisions of section 263 of the Act on the basis 

that the assessee failed to disclose the sale consideration 

and also did not work out long term capital gain in 

accordance with the value adopted by the stamp valuation 

authority as per section 50C of the Act.   The contention of 

the assessee is that provisions of section 50C of the Act are 

not applicable as the assessee is engaged in the real estate 

business.  However, this fact is contrary to the records as 

per the audited report, wherein the nature of business is 

stated to be contractors/civil contractors.  Hence, we do 

not have any hesitation to come to the conclusion that the 

Ld. Principal CIT was justified in invoking the provisions 

u/s 263 of the Act.  The grounds raised in the appeal are 

dismissed.  However, before parting we wish to clarify that 

A.O. would decide claim of deduction u/s 54F of the Act in 

accordance with law. 
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10. Now coming to the IT(SS)A No.46/Ind/2018.  The facts 

and the grounds are identical except figures.  There is no 

change in the facts and circumstances.  The respective 

representatives of the parties have adopted the same 

arguments as were in IT (SS)A No.45/Ind/2018, wherein, 

we have rejected the grounds of appeal.  Taking a 

consistent view and for the same reasoning, grounds raised 

in this appeal are also dismissed.  However, the A.O. would 

be at liberty to decide the issues in accordance with law 

without being influenced by the observations made in the 

impugned order. 

11. In the result, the appeals filed by the assessee are 

dismissed. 

Order was pronounced in the open court on       10.07.2019. 

  Sd/-    
     (MANISH BORAD) 

 Sd/- 
        (KUL BHARAT) 

      ACCOUNTANT MEMBER            JUDICIALMEMBER  

Indore;  �दनांक  Dated :    10/07/2019 

VG/SPS 
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Copy to: Assessee/AO/Pr. CIT/ CIT (A)/ITAT (DR)/Guard 
file. 

By order  
 
 
 

Assistant Registrar, Indore  
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