
 

 

 आयकर अपील
य अ�धकरण, अहमदाबाद �यायपीठ ‘ए’, अहमदाबाद ।  

IN  THE  INCOME  TAX  APPELLATE  TRIBUNAL 

    “ A ”   BENCH,   AHMEDABAD 

 
BEFORE SHRI RAJPAL YADAV,  JUDICIAL MEMBER And 

SHRI AMARJIT SINGH, ACCOUNTANT MEMBER   

 
आयकर(ss)अपील स.ं/IT(ss)A Nos.415 & 416/Ahd/2017  

(�नधा�रण वष� / Assessment Years : 2010-11 & 2011-12) 

 

Mahesh N. Vyas 

D-4, 302, Karnavati 

Apartment 

Hirabhai Tower, Uttamnagar 

Maninagar, 

Ahmedabad-380008 

बनाम/ 
Vs. 

The Dy.CIT 

Central Cir-1(3) 

Ahmedabad 

 

�थायी लेखा सं./जीआइआर सं./PAN/GIR No. : ABUPV 2611 H       

(अपीलाथ� /Appellant)  .. (��यथ� / Respondent) 

 
अपीलाथ� ओर से / Appellant by     : Shri Aseem L. Thakkar, AR 
��यथ� क� ओर से/Respondent by : Shri H.V. Gujjar, CIT-DR 

 

सनुवाई क� तार�ख / Date of Hearing  13/06/2019 
घोषणा क� तार�ख /Date of Pronouncement  08/07/2019 

 

आदेश / O R D E R 

 
PER SHRI RAJPAL YADAV,  JUDICIAL MEMBER : 

  

The present two appeals are directed at the instance of the assessee 

against the separate orders of even date i.e. dated 18/08/2017 passed by 

the Ld.Commissioner of Income Tax(Appeals)-11, Ahmedabad 

[‘CIT(A)’ in short] in  Assessment Years (AYs) 2010-11 & 2011-12.    
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2.    The assessee has raised six grounds of appeal in each assessment 

year.    However, at the time of hearing, ld.counsel for the assessee has 

confined his argument to a limited issue whereby he contended that 

additions on merit has been made u/s.68 of the Income Tax Act, 1961 

(hereinafter referred to as “the Act”) in both the years without there being 

any support of seized material.  He pointed out that addition of 

Rs.6,25,000/- and Rs.12,43,028/-  has been made by the Assessing 

Officer in AYs 2010-11 & 2011-12 u/s.68 of the Act which has been 

confirmed by the CIT(A). 

  

3. With the assistance of Ld.Representatives, we have gone through 

the record carefully.  It emerges out from the record that a search u/s.132 

of the Act was conducted in the case of Ship Breakers Group of 

Bhavnagar on 17/02/2012.  The assessee was also covered under search 

action and, therefore, in order to give logical end to the proceeding, a 

notice u/s.153A of the Act was issued upon the assessee on 21/12/2012 

which was duly served upon the assessee.  It also emerges out from the 

record that in response to such notice assessee did not file returns of 

income in both the years.   The Ld. Assessing Officer set the assessment 

proceedings in motion by issuance of notice u/s.142(1) of the Act which 

was issued on 10/02/2014.  The assessee did not respond to all these 

notices, hence an ex-parte proceeding was taken up u/s.144 of the Act 

and assessment orders were passed on 24/03/2014.   The Ld.AO made 
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addition of Rs.6,25,000 and Rs.12,43,028/- in AYs 2010-11 & 2011-12 

respectively. 

 

4. Before Ld.CIT(A), assessee took various legal pleas whereby he 

has challenged the jurisdiction of the Assessing Officer u/s.153A of the 

Act.  The Ld.CIT(A) did not accept the contentions of the assessee.  

According to the CIT(A), the assessee did not file return of income 

u/s.139(1) in AY 2010-11.  The return was filed on 30/03/2012 which is 

subsequent to the search.  Hence, the asse sment proceedings would 

abate and assessment is to be passed u/s.153A of the Act.  The finding on 

merit in both the assessment years is verbatim same.  We take note of the 

finding recorded by the CIT(A) in AY 2010-11 which reads as under:  

  

“5.1.   The AR of the appellant submitted that the AO  had taken into 

consideration the unexplained cash credits from the balance-sheet filed 

alongwith the return u/s.139 of the Act.  He made addition of the cash 

creditors on the alleged ground of non compliance by the appellant.  

The AO  did not have any material on record for making the above 

addition. 

 

5.2. Facts of the case and findings of the AO are self evident on the 

issue that the assessee did not furnish confirmations of the cash 

creditors nor did he furnish any other information as called for by the 

AO  in the show cause notice dated 18.3.2014.  So far as the matter of 

addition made without referring to any seized material is concerned, the 

position of law on this issue is well settled.  The assessee furnished 

return of income for the year under consideration u/s.139(1) on 

13.3.2012 and the search was conducted on 17.2.2012.  Thus, the return 

was filed after initiation of the search.  Therefore, the assessment 
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proceedings for the year under consideration were abated.  In view of 

the above facts and circumstances, the ground of appeal is dismissed.” 

  

5. The ld.counsel for the assessee while impugning the orders of 

Ld.CIT(A) in both the years contended that the Ld. First Appellate 

Authority has not taken into consideration the submissions filed by the 

assessee.  He took us to the copies of the written submissions filed before 

the First Appellate Authority on the issue on merit.  At this stage, it is 

pertinent to take note of the relevant submissions made by the assessee 

which read as under: 

   

 “5.5.  A.Y. 2010-11:- 

 5.5.2 Sundry Creditors:- 

 

On analyzing the balance sheet for A.Y. 2010-11, it is seen that you 

have shown Sundry Creditors of Rs.6,25,000/-.   In absence of the 

details of concerned parties, the identity, credit worthiness and 

genuineness of the concerned parties could not be verified, you are, 

therefore, required to show cause as to why the said amount of 

Rs.6,25 000/- should not be disallowed and added to the total income 

for A. Y.2010-11. 

 

6.    is further reiterated that despite of giving you ample opportunities, 

you have not filed returns of income u/s 153A of the act. Since this is 

final show cause notice u/s 144 of the act you are requested to show 

cause as to why the above disallowances/additions should not be made 

in your case on the above issues. 

 

7. Your reply in this regard should reach the undersigned within 07 

days of receipt of this letter and if no reply is received, the undersigned 

will proceed with the finalisation of assessment proceedings u/s 144 of 
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the I.T.Act, 1961, on the basis of the material available with this office, 

for A. Y.2006 07 to 2012-13. 

 

 

Therefore, from the perusal of the above show cause notice it would be 

clear that the AO has not relied upon any seized material found during 

the course of search proceedings for the purpose of making any 

addition with respect to unexplained cash credits. The AO has in fact 

referred to the Balance Sheet of the appellant which has been filed 

along with the return filed u/s 139 of the Act  This only goes to 

demonstrate that the AO has merely relied upon the financial statements 

furnished by the appellant during the course of original assessment 

while proposing and making the additions  

 

8.   From the above discussion it would be would be apparent that the AO 

accepted and admitted the fact that there was no incriminating material 

found during the course of such proceedings on the basis of which it 

could be inferred that the appellant ha4 earned income which was not 

reflected in the regular books of account maintained. The AO has 

merely referred to the Balance Sheet and on the basis of alleged non-

compliance has made disallowance u/s 68 of the Act being unexplained 

cash credit. The entire action of the AO clearly shows that there is no 

material on the basis of which the additions came to be made. 

 

9.    Coming to the merits of the addition the AO had  stated  following 

creditors as unexplained: 

 

a.         Varun Metro Craft Pvt. Ltd.   Rs. 5,00,000/- 

b.        Arvind Foundry                        Rs.1,25,000 

 

 

10.    As regards Varun Metro Craft Pvt. Ltd. he is our regular customer and 

copy of account from the previous year relevant to A.Y.2008-09 is 

enclosed for your kind reference. The perusal of the account would 

reveal that against the sales made he had issued cheque of Rs.721854 

on 29.01.2009. Therefore, advance amount of Rs.499657 was 

outstanding for the year under appeal. During the year under appeal 
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further Rs.5.00 lacs advance had been received which have been treated 

as alleged unexplained cash credit. It is submitted that in the earlier 

years the transaction with the same party has been accepted as genuine 

and part of the transaction with the same party in the subsequent year 

has been treated as unexplained cash credit. Furthermore, in the 

subsequent year the amount receivable from Satyam Metal has been 

adjusted against the outstanding balance and final repayment has been 

made on 24.01.2013. The above discussion would reveal that the 

assessee had received advance from its customer Varun Metrocraft Pvt. 

Ltd. against proposed sales and since the sale order did not fructify the 

same had been returned in the subsequent years. The advances from 

customers have been erroneously conside ed as unexplained cash 

credits. Infact, these are trade deposits from such parties where sales 

made to them have been treated as income  The perusal of the accounts 

would also reveal that the amounts in question have been returned by 

account payee cheques. The entire transactions have been conducted 

through normally banking channels and by account payee cheques only. 

Since the amounts have been returned and there is no further 

transactions with these parties we are not in a position to obtain their 

confirmations. In any case the allegation that the unexplained cash 

creditors represent the unaccounted income of the appellant would not 

survive on the ground that the amounts have been returned and there 

would be no reason on the part of the appellants to return the money if 

the same had been introduced in the books of accounts under the guise 

of loans/advances. 

 

11.   In the case of Arvind Foundry the appellant had conducted sales in the 

previous year relevant to A.Y.2008-09. Apart from the receipt of the 

sale proceeds advance of Rs.1,25,000/- had been received in the 

previous year relevant to A.Y.2012-13. The amount in question has been 

returned on 26.12.2012 by account payee cheque. The above discussion 

would reveal that these are trade advances which have been returned in 

the subsequent years. 

 

 

12.      It is worthwhile to note that the AO has drawing the conclusion that 

during the year under consideration there is accretion of unexplained 
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cash credit to the extent of Rs.6,25.000/- which is unexplained in nature 

has not even furnished the name of the individual parties who have been 

treated as unexplained cash credits. From the perusal of the balance 

sheet it can be observed that the current liabilities comprise of sundry 

creditors as appearing in the Balance Sheet for A.Y.2010-11 was 

Rs.25,27,439/-. In the earlier year the sundry creditors was appearing 

at Rs.19,02,439/-. Therefore, there being an increase of Rs.6,25,000/- 

with respect to sundry creditors for goods (25,27,439 - 17,02,439/-) the 

AO has proceeded to treat the sundry creditors as unexplained cash 

creditors which is not justifiable. The amounts in question have been 

received in respect of the trade advances  The AO has accepted the 

purchases and therefore there is no reason to treat the creditors for 

goods as unexplained cash creditors. Reliance is placed on the 

following decision in support of our contention.” 

 

6. Similar pleadings were raised for AY 2011-12.  It is imperative upon to 

take note of such submissions: 

  

“5.6     A.Y. 2011-12:- 

5.6.2.     Unsecured loans:- 

 

 On analyzing the balance sheet for A.Y. 2011-12, it is seen that you 

have shown new unsecured loans amounting to Rs.12,43,028/-.    In absence of 

the confirmations in respect of unsecured loans, the identity, creditworthiness 

and genuineness of the concerned parties could not be verified and you are 

therefore, required to show cause as to the said amount of Rs. 12,43,028/- 

should not be disallowed and added to the total income for A.Y.2011-12. 

 

6.        It is further reiterated that despite of giving you ample opportunities, 

you have not  filed returns of income u/s 153A of the Act. Since this is final 

show cause notice u/s 144  of the Act you are requested to show cause as to 

why the above disallowances/additions should not be made in your case on the 

above issues. 

 

7. Your reply in this regard should reach the undersigned within 07 days of 

receipt of this letter and if no reply is received, the undersigned will proceed 
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with the finalization of the assessment proceedings u/s 144 of the I.T.Act, 1961, 

on the basis of the material available with this office, for A. Y.2006-07 to 2012-

13". 

 

Therefore, from the perusal of the above show cause notice it would be clear 

that the AO has not relied upon any seized material found during the course of 

search proceedings for the purpose of making any addition with respect to 

unexplained cash credits. The AO has in fact referred to the Balance Sheet of 

the appellant which has been filed along with the return filed u/s 139 of the 

Act. This only goes to demonstrate that the AO has merely relied upon the 

financial statements furnished by the appellant during the course of original 

assessment while proposing and making the addi ions  

 

8.        It is hereby pointed out that the AO has not mentioned how the amount 

of Rs.12,43,028/-  has been derived for treating the same as unexplained cash 

credits. Presumably, on the basis of the total outstanding loans(liabilities) as 

appearing in the Balance Sheet on 31.03.2011 being Rs.64,31,194/- and the 

loans (liabilities) outstanding as on 31.03.2010 is Rs.51,88,166/- the AO has 

proceeded to treat the difference amount of Rs.l2,43,028/- (64,31,194/-  - 

51,88,166/-) as unexplained cash credits. However, the AO has completely lost 

sight of the fact that these are not new cash credits received by the appellant 

during the year under consideration. The copy of account of the various 

parties appearing in the loans (liabilities) account is enclosed. Details with 

respect to the various parties are as 

under: 

 

 

  

Sr.No. Name Amount Remarks 

1. Jasumatiben Vyas 6,00,000/- The assessee has received 

Rs.6,00,000/- from her. Copy of 

the confirmation indicating her 

detailed postal address and her 

bank statement is enclosed. It is 

hereby submitted that she is the 

mother of the assessee and it is 

out of her personal savings that 
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the aforesaid amount has been 

given by way of loan. She is a 

retired school teacher and the 

last salary drawn was 

Rs.6900/-  per month. She 

retired on 31.12.1998 after 

nearly 28 years of service. 

Subsequent to retirement she 

was in receipt of 

pension/gratuity which was 

invested. On account of her son 

requiring funds the amounts 

were recalled and given to him.  

2. Manishbhai M. 

Meghpara 

8,00,000/- An amount of Rs.8,00,000/-  

has been received from him 

during the year under 

consideration. Copy of account, 

confirmation, acknowledgement 

of the return of income, 

computation of income and 

bank statement is enclosed for 

your kind reference. All these 

evidences establish the 

creditworthiness, identity and 

genuineness of the transaction. 

3. Niranjanbhai Vyas 6,00,000/- He is father of the appellant 

and he is expired on 

14.10.2014. Copy of the death 

certificate is also enclosed for 

your kind reference. We are 

also enclosing the copy of his 

bank statement. He was serving 

with Amreli Jilla Madhyasth 

Sahkari Bank Ltd. and retired 

on 30.11.1998 after nearly 30 

years of salary. When he 

retired his last salary drawn 
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was Rs.l 1.186 per month. It 

was out of his personal savings 

that he had given the loan to 

his son. 

 

4. Shree Nandsai Steel 

Pvt.Ltd. 

19,25,000/- The assessee has granted a 

loan of Rs.l0,40,000/- in the 

earlier years. During the 

aforesaid year an amount of 

Rs.29,65,000/- has been 

received  The assessee is a 

direc or of the company. Copy 

of account,confirmation, 

acknowledgement of the return 

of income and the bank 

statement of the company is 

enclosed for your kind 

reference. 

 

 

Therefore, complete details establishing the genuineness, identity arid 

creditworthiness of the cash creditors stands establish. In view of the same the 

additions made by the AO are not justified and are required to be deleted.” 

 
 

7. On the strength of the above, ld.counsel for the assessee submitted 

that nothing has been considered by the Ld.First Appellate Authority. 

 

 

8. On the other hand, Ld.DR relied upon the orders of the Revenue 

Authorities.  However, he was unable to controvert the submissions made 

by the ld.counsel for the assessee. 
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9. We have duly considered the rival contentions and gone through 

the record carefully.   Sub-section (6) of section 250 contemplates that 

Ld.First Appellate Authority would state the points in dispute and 

thereafter record reasons in support of his finding on those points in 

dispute.  We have extracted the order of Ld.CIT(A) vide which he has 

adjudicated the issues on merit.  It is pertinent to note that in the orders, 

nowhere the Ld. First Appellate Authority has made a mention of the 

submissions given by the assessee on merit.   No doubt, assessee did not 

respond to the notice of the Assessing Officer and might have failed to 

file these submissions.  But he has pointed out that additions have been 

made by the Assessing Officer from the details available in the balance-

sheets, if that be so, then books of accounts  produced during the hearing 

before the First Appellate Authority those have to be looked into. 

 

10. Normally  whenever any irregularity crept in the proceeding, then 

after removing the irregularity, proceeding is to be instituted from that 

stage but by remitting the issue to  the Ld. First Appellate Authority, we 

would be multiplying the litigation, because Ld. CIT(A) would call for a 

remand report from the Assessing Officer and proceeding would 

commence on two stages. In order to avoid that situation, we deem it 

proper to set aside the orders of the both the Revenue Authorities and to 

remit all the issues to the file of Assessing Officer.  The Ld.AO while 

adjudicating these issues shall keep in mind the scope of assessment 
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u/s.153A r.w.s.143(3) as propounded by the Hon’ble Jurisdictional High 

Court in the case of  Principal Commissioner of Income-tax-4 vs. 

Saumya Construction (P.)Ltd.  reported in (2016)  387 ITR 529(Guj.).  It 

is needless to say that observations made by us will not injure or impair 

the case of the Assessing Officer and will not cause any prejudice to the 

defence/explanation of the assessee.  The Ld.AO shall readjudicate all 

these issues in accordance with law.  

 

11. In the result, both the appeals filed by the assessee are allowed for 

statistical purposes. 

Order pronounced in the Court on       8
th

  July-2019  at Ahmedabad. 
  

  
                                Sd/-           Sd/- 

          ( AMARJIT SINGH )                                        ( RAJPAL YADAV )                   

     ACCOUNTANT MEMBER                               JUDICIAL MEMBER 

 

Ahmedabad;       Dated         08/  07 /2019                                                
ट�.सी.नायर, व.(न स./T.C  NAIR, Sr. PS 

आदेश क !�त#ल$प अ%े$षत/Copy of the Order forwarded  to :   

1. अपीलाथ� / The Appellant  

2. ��यथ� / The Respondent. 

3. संबं*धत आयकर आयु,त / Concerned CIT 

4. आयकर आयु,त(अपील) / The CIT(A)-11, Ahmedabad 

5. /वभागीय �(त(न*ध, आयकर अपील�य अ*धकरण, अहमदाबाद / DR, ITAT, Ahmedabad 

6. गाड5 फाईल / Guard file. 

                       आदेशानुसार/ BY ORDER, 

स�या/पत �(त //True Copy// 

उप/सहायक पंजीकार (Dy./Asstt.Registrar) 
आयकर अपील
य अ�धकरण, अहमदाबाद /  ITAT, Ahmedabad 
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