
    

   vk;dj vihyh; vf/kdj.k] t;iqj U;k;ihB] t;iqj 
IN THE INCOME TAX APPELLATE TRIBUNAL,  

JAIPUR BENCH ‘B’, JAIPUR 

 
Jh jes’k lh-'kekZ] ys[kk lnL; ,oa Jh fot; iky jko] U;kf;d lnL; ds le{k 

          Before : Shri  Ramesh C.Sharma, AM & Shri Vijay Pal Rao, JM 

 

vk;dj vihy la-@ITA No. 548/JP/2019 

fu/kZkj.k o"kZ@Assessment Year :  2013-14 

                  

M/s. Mataji Reality Developers Pvt. Ltd.   

Mataji Towers, Mewari Bazar 

Beawar 

cuke 
Vs. 

The ITO 

Ward-1 

Beawar  

LFkk;h ys[kk la-@thvkbZvkj la-@PAN/GIR No.: AAHCM 1290 Q 

vihykFkhZ@Appellant  izR;FkhZ@Respondent 
  

 fu/kZkfjrh dh vksj ls@ Assessee by :Shri  P.C. Parwal,  CA 

 jktLo dh vksj ls@ Revenue by : Shri K.C. Sharma, Addl. CIT-DR 

        
 lquokbZ dh rkjh[k@ Date of Hearing :  02/07/2019 

 ?kks"k.kk dh rkjh[k@ Date of Pronouncement :       04/07/2019 

 

vkns'k@ ORDER 

 

PER VIJAY PAL RAO, JM 

 

 This appeal by the assessee is directed against the order dated      

14-08-2017 of ld. CIT(A), Ajmer for the Assessment Year 2013-14. The 

assessee has raised the following grounds: 

‘’1. The ld. CIT(A) has erred on fats and in law in 

confirming the trading addition of Rs. 73,49,533/- by 

disallowing 25% of construction expenses of s 2,93,98,132/-. 
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2. The ld. CIT(A) has erred on facts and in law in 

disallowing Rs. 27,692/- being 20% of total indirect 

expenses of Rs. 1,38,490/-. 

 

3. The ld. CIT(A) has erred on facts and in law in 

confirming the addition of Rs. 9 lacs u/s 68 of IT Act by 

incorrectly holding that assessee has failed to satisfactorily 

explain the nature and source of the credit.’’ 

 

2.1 The Ground No 1 is regarding trading addition made by the AO by 

disallowing 25% of construction expenses. 

2.2 The assessee is engaged in the business of real estate and 

construction work. The assessee filed its return of income for the year 

under consideration declaring total income of Rs.4,93,870/-. The case was 

selected for scrutiny through CASS. The AO issued notices u/s 143(2) as 

well as u/s 142(1) of the Act. However, there was no compliance by the 

assessee despite the notices were served upon the assessee. Finally the 

AO issued show cause notice dated 29-02-2016 asking as to why selling 

prices of flats/shops/apartments may not be taken at prevailing market 

prices and further purchase and direct expenses should not be disallowed 

at 10%  of the total claim for want of supporting vouchers. In response 

the assessee filed its reply dated 10-03-2016. The AO again asked the 

assessee to produce the books of account including the Journal, Stock 
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Register, Purchase and sale vouchers of all the expenses debited to the 

Profit & Loss Account. Since the assessee did not produce the books of 

account and supporting vouchers for the expenses, the AO invoked the 

provisions of Section 143 of the Act and rejected the book results. The 

AO the made disallowance @ 25% of the construction and direct 

purchase expenses amounting to Rs. 73,49,533/-. 

2.3 The assessee challenged the action of the AO before the ld. CIT(A) 

who has restricted the disallowance to 10% of the total expenses as 

against 25% made by the AO. 

2.4 Before us, the ld.AR of the assessee has submitted that the assessee 

is maintaining the complete books of account which are subject to audit 

u/s 44AB of the Act. The ld.AR further submitted that in the course of 

assessment proceeding, the assessee could not produce the books of 

account as the same were misplaced but in support of the claim of 

expenses, the ledger account of various expenses were filed before the 

AO. In the ledger account, the details of the expenses alongwith bill nos.,  

names of the suppliers from whom purchases were made are duly 

recorded. Entries in the books of account are duly supported by bills and 
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vouchers which were verified by the auditor. Thus the disallowance made 

by the AO and sustained by the ld. CIT(A) on account of purchase and 

direct expenses is unjustified and uncalled for. Alternatively, the ld.AR of 

the assessee has submitted that once the AO has invoked the provision of 

Section 145(3) of the Act then assessment ought to have been framed as 

per the provision of Section 144 of the Act for making best judgement 

assessment. The AO instead of framing the assessment by estimating the 

income has made disallowance of expenditure which is not permissible. 

Even in the case of best judgement assessment, the AO cannot act 

arbitrarily for which he is bound by judicial principles and assessment 

should be guided by rules of justice  after taking into account all the 

materials available as well as gathered by the AO. The ld.AR of the 

assessee relied on the decision of Hon'ble Jurisdictional High Court in the 

case of CIT vs K.N. Construction Co. (2015) 371 ITR 325. 

2.5 On the other hand, the ld. DR has submitted that the assessee has 

not produced even the books of account before the AO but only ledger 

accounts were produced in support of the claim. Therefore, the claim of 

the assessee could not be verified from any supporting evidence. Hence, 
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the AO has rejected the books of account and made part disallowance of 

the expenditure due to failure on the part of the assessee to substantiate 

the claim. He relied on the orders of the authorities below. 

2.6 We have considered the rival submissions as well as the relevant 

materials available on record. Admittedly, the assessee has failed to 

produce the books of account before the AO. Even the supporting 

documents like vouchers and bills for the claim of purchase and direct 

expenses were not produced before the AO to verify the correctness of 

the claim. Consequently, the AO rejected the books of account of the 

assessee by invoking the provisions of section 145(3) of the Act. We do 

not find any error in such decision of the AO in rejecting the books of 

account. Even the assessee has also not challenged the decision of the AO 

rejecting the books of account. In case the AO invoked the provisions of 

Section 145(3) due to the reason that the correct results of business 

activities of the assessee could not be deduced from the record then the 

AO ought to have framed the assessment based on best judgement u/s 144 

of the Act. The best judgement means that the income of the assessee  has 

to be estimated based on the material available with the AO. The AO 
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instead of estimating the income on the basis of some reasonable and 

proper criteria being GP or NP has resorted to make disallowance of 

expenses which is not a permissible course of action under the provisions 

of section 145(3) of the Act read with section 144 of the Act. It is settled 

principles of law that after rejection of books of account, the income of 

the assessee should be based on average GP declared by the assessee in 

the preceding years or the prevailing GP in the same trade or business. In 

the case in hand, since it is the first year of  reporting the income by the 

assessee, therefore, the past history of the GP is not available and hence  

the only option for making the estimation of income of the assessee is to 

adopt reasonable and proper GP/NP prevailing in the industry. Since the 

assessee is in the business of real estate and construction, therefore, the 

provisions of section 44AD of the Act also provides guidance for 

estimation of income. The decision relied on by the ld.AR of the assessee 

though rendered in the case of the partnership firm engaged in the 

business of construction, however, the Hon'ble High Court after taking 

the note of the NP Rate declared at 5.38% by said firm held that the 

addition made by the AO was not justified. In the case in hand, the 
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assessee has declared NP at 1.22%, therefore, the decision of Hon'ble 

Jurisdictional High Court cannot be applied to the facts of the present 

case. Since the income of the assessee is required to be estimated on some 

reasonable and proper basis, therefore,  in the facts and circumstances of 

the case, we set aside this issue to the record of the AO for estimation of 

income by applying a proper and reasonable basis of GP/NP. Needless to 

say that the assessee  be given proper opportun ty of hearing before 

passing the afresh  order. 

3.1 Ground N. 2 is regarding disallowance of indirect expenses. 

3.2 The assessee claimed indirect expenses of Rs.1,38,490/-. The AO 

has made disallowance of 20% of the said expenses for want of 

supporting evidence  The ld. CIT(A) has confirmed the disallowance 

made by the AO on this account. 

3.3 Before us, the ld.AR of the assessee submitted that looking at the 

turnover of the assessee for the year under consideration at                    

Rs. 2,46,39,390/-, the expenditure claimed by the assessee is just 0.56% 

which is very reasonable for carrying out the day to day operation. Hence, 

no disallowance of indirect expenses is called for. 
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3.4 On the other hand, the ld. DR has relied on the orders of the 

authorities below and submitted that the assessee has failed to discharge 

its onus to prove the correctness of the claim and further the expenditure 

claimed by the assessee has been incurred wholly and exclusively for the 

purpose of business. Since the assessee has failed to produce any 

supporting evidence, therefore, 20% of the disallowance is justified and 

reasonable. 

3.5 Having considered the rival submissions as well as the relevant 

materials available on record, we note that the assessee has failed to 

produce the books of account as well as the supporting bills and vouchers 

regarding claim of indirect expenses. The AO consequently made the 

disallowance of 20% of the indirect expenses which was confirmed by the 

ld. CIT(A). Though there is a  failure on the part of the assessee to 

substantiate its claim, however, once the claim is found to be reasonable 

and by nature all the expenses itself  reveals that the said expenditure was 

incurred for the purpose of the business of the assessee then the 

disallowance of 20% without giving any basis is highly arbitrary. Since 

the issue of best judgement on the basis of estimation of income of the 
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assessee has been set aside to the record of the AO, accordingly this issue 

is also set aside to the record of the AO to reconsider and decide afresh 

after giving a proper  opportunity of hearing. We may clarify if the 

income of the assessee is estimated applying GP Rate then only issue of 

disallowance of indirect expenses arises. On the other hand, if the income 

of the assessee is estimated on the basis of NP Rate then no question of 

disallowance of indirect expenses arises. 

4.1 Ground No. 3 is regarding addition made u/s 68 of the Act. 

4.2 During the course of assessment proceeding, the AO noted that the 

assessee has taken loan from various persons. The assessee was asked to 

furnish the confirmation of the loan / cash creditors . The AO also issued 

notices u/s 133(6) of the Act calling information from the loan creditors.  

After considering the details of confirmations received from the loan 

creditors, the AO noted that there are discrepancies in the loans shown by 

the assessee in the books of accounts and the confirmations furnished by 

the loan creditors. So far as the transactions which were not loan/cash 

credits taken during the year under consideration, the AO has taken no 

action. However, for the transactions of the loans where there was 
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discrepancies in the amounts of the loans shown in the books and in the 

confirmation, the AO has made the addition of Rs. 9.00 lacs u/s 68 of the 

Act. 

4.3 On appeal, the ld. CIT(A) confirmed the addition made by the AO. 

4.4 Before us, the ld.AR of the assessee has submitted that the AO has 

made addition  of Rs. 9.00 lacs u/s 68 of the Act in respect of 04 loan 

creditors. The AO has made this addition only due to reason that there 

was discrepancy in the names against which assessee has shown the loans 

whereas the confirmation was given by another persons. The ld.AR of the 

assessee pointed out that  though the oan was shown in the name of Shri 

Prakash Chand Jain of Rs. 3.00 lacs yet the amount was received from 

Smt. Vidya Devi Jain w/o Shri Prakash Chand Jain. Since the amount was 

received from the bank account, therefore, there was some discrepancy 

and mistake in the accounts regarding the correct name of the creditor. He 

has further contended that similar mistake and discrepancy occurred in 

the case of other loan creditors who belonged to the same group. 

Therefore, the total amount of the loan is not in dispute and only some 

cross entry occurred in the books regarding the amount and one creditor 
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has been shown against the name of another creditor. The ld.AR further 

submitted that correctness of the loan taken by the assessee can be 

verified from the bank statement where this amount has been shown to 

each loan creditors. He has referred  to the bank statement at page 47 of 

the paper book and submitted that since these cheques were received from 

the accounts of these parties, therefore, the entries in the books of account 

is only against one party whereas the confirmation was given by other 

parties. Accordingly, he has submitted that the transactions can be 

verified from the bank statement as well as loan creditors. The mere 

discrepancy in the names of the loan creditor on respective amount due to 

cross entry cannot be treated as unexplained cash credit. 

4.5 On the other hand, the ld. DR has submitted that when the assessee 

is not clear about the loan creditors then the explanation of the assessee is 

not satisfactory to accept the claim of loan. He has relied on the orders of 

the authorities below. 

4.6 We have considered the rival submissions as well as relevant 

materials available on record. The AO after conducting enquiry regarding 

loan creditors shown in the books of account made the addition u/s 68 of 
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the Act in respect of 04 parties. The names and amounts of 04 parties are 

as under:- 

S.N. Name of the lender Amount 

1. Shri Prakash Chand Jain Rs. 3,00,000/- 

2. Prakash Chand Shanti Lal 

HUF 

Rs. 1,00,000/- 

3. Sushil Kumar Jain Rs. 4,00,000/- 

4. Sanjay Jain Rs  1,00,000/- 

 Total Rs. 9,00,000/- 

 

Since the assessee has now explained the reasons of discrepancy in 

recording the transactions in the books of account which could be verified 

from the bank statement of the assessee as well as loan creditors, 

therefore, this issue requires a proper verification and examination at the 

level of the AO  Accordingly, in the facts and  circumstances of the case, 

we set aside this issue to the record of the AO for conducting a proper 

verification by taking into consideration the bank statement of the 

assessee as well as loan creditors for reconciliation of the discrepancy as 

noted during the assessment proceeding. Needless to say that the assessee 

be given proper opportunity of hearing before passing afresh order. 
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5.0 In the result, the appeal of the assessee is allowed for Statistical 

purposes. 

Order pronounced in the open court on      04/07/2019. 

 

  Sd/-          Sd/- 
¼jes’k lh 'kekZ½            ¼fot; iky jko½  
(Ramesh C. Sharma)     (Vijay Pal Rao)  
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