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आदेश/Order 

 

Per Sanjay Garg, Judicial Member: 

 

The present are the cross appeals,  one by the Revenue and other by 

the assessee, arising out of the order of the Commissioner of Income 

Tax-1,  Ludhiana   [hereinafter referred to as’ CIT(A)’]  
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2.  The Revenue in this appeal has taken the following grounds of 

appeal :- 

1. Whether upon facts and circumstances of the case, the 

Ld. CIT(A) was justified in law and on facts in directing 

the AO to recalculate the addition made on account of 

disallowance u/s. 14A of the Income Tax Act, 1961 by 

applying the amended provisions of Rule 8D(2)(ii) (@ 

1% of the annual average of monthly average of the 

opening and closing balances of the value of 

investments, whereas the same amendment was 

introduced w.e.f. 02.06.2016 and does not have 

retrospective effect? 

 

2. Whether upon facts and circumstances of the case, the 

Ld. CIT(A) was justified in law and on facts in deleting 

the addition on account of disallowance u/s. 36(l)(iii) of 

the Income Tax Act? 

 

3. That the order of the Ld. CIT (A) be set aside and that  

of the Assessing Officer be restored. 

 

4. That the appellant craves leave to add or amend any 

ground of appeal before it is finally disposed off. 

 

whereas, the assessee in its appeal has taken the following grounds of 

appeal :- 

1.  That the order passed by the Ld. CIT(A) is contrary to 

law and facts of the case. 

 

2. That the Ld.  CIT(A) has erred  in law and on facts in 

upholding the applicability of Rule 8D. 

 

3. That the Ld. CIT(A) erred in law and on facts in 

making disallowance made by the Assessing Officer 

under Rule 8D(2)(ii). 
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4. That the Ld. CIT(A) erred in law and on fact in 

enhancing the disallowance made by the Assessing 

Officer under Rule 8D(2)(iii) by applying amended 

Rule 8D. 

 

5. That the appellant craves leave to add/ alter / amend 

any ground of appeal on or before the due date of 

hearing of appeal. 

  
 

3. A perusal  of the above grounds of appeal taken by the assessee as 

well as by the Revenue reveals that the first issue raised in both the 

appeals is relating to the addition made by the Assessing Officer on 

account of disallowance of expenditure u/s 14A read with Rule 8D of 

the I.T. Rules  in respect of  expenditure incurred by the assessee on 

investments made for earning of tax exempt income.  The second issue 

is relating to the disallowance made by the Assessing Officer u/s 

36(1)(iii) of the Act on account of interest expenditure incurred by the 

assessee on the aforesaid investments which were not relating to the 

business of the assessee.  

 

4.  The Assessing Officer noticed that the assessee during the year 

had made huge investments and had  also earned substantial tax exempt 

income. However,  the assessee had suo motu  disallowed a sum of Rs. 1 

lac on account of expenditure relatable to earning of tax exempt income 

u/s  14A of the Act.   On being asked to explain in this respect,  the 

assessee pleaded that assessee was having sufficient own / interest free 
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funds to meet the investment,  hence, neither any disallowance u/s 14A 

was warranted nor u/s 36(1)(iii) of the Income Tax Act,  1961.  

 

5.  The Ld. Assessing Officer,  however, did not get satisfied with the 

above submissions of the  assessee and computed the disallowance u/s 

14A of the Act as per the formula prescribed under Rule 8D of the 

Income Tax Rules, 1962  at Rs. 66,51,923. The Assessing Officer 

further computed the disallowance u/s 36(1)(iii) of the Act @ 12% of 

such investments at  Rs. 1115 lacs. He, however, observed that since the 

assessee had claimed total interest expenditure of Rs. 26,88,000/- only, 

against which a disallowance of interest expenditure of Rs. 9,61,553/- 

under rule 8D(2)(ii) of the I.T .  Rules had already been made, he 

therefore, restricted the disallowance u/s 36(1)(ii i) of the Act at  Rs. 

17,26,447/- and added the same into the income of the assessee. 

 

6.  Being  aggrieved by  the above order of the Assessing Officer,  the 

assessee  preferred appeal before the Ld.  CIT(A) and pleaded that the 

assessee was possessed of sufficient own  funds to meet the investment 

in question, hence, no disallowance of interest expenditure was 

attracted. It was also pleaded that assessee had already suo motu 

disallowed as sum of Rs. 1 lacs on account of administrative expenses 

under section 14A read with Rule 8D(2)(iii) of the I.T. Rules, 1962. The 

Ld. CIT(A) considering the submissions of the assessee agreed  with the 
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contention of the assessee that the investments were made out of the 

mixed funds of the assessee.  He further noted that the provisions of 

Rule 8D of the I.T. Rules stood substituted by 14
th

  amendment in the 

rules w.e.f.  2.6.2016. That as per newly amended rules,  the disallowance 

of expenditure u/s 14A was to be calculated, firstly, of the amount of 

expenditure  directly relating to the earing of tax exempt income and 

further an amount equal to 1% of the annual average of monthly 

averages of opening and closing balances of the value of investment was 

to be taken. He noted that there was no direct expenditure incurred by 

the assessee in relation to the investments, income from which was tax 

exempt. He, accordingly directed the Assessing Officer to make the 

disallowance u/s  14A @ 1% of the average value of investment as 

prescribed under the substituted Rules w.e.f.  2.6.2016. 

 

 So far as the disallowance of expenditure  made by the Assessing 

Officer under section 36(1)(ii i) of the Act was concerned, the Ld. 

CIT(A) noted that the assessee had sufficient interest free funds to cover 

the investment. He, therefore, relying upon the decision  of the Hon'ble 

jurisdictional High Court in the case of  ‘Bright Enterprises Ltd. vs CIT’ 

(ITA No. 224 of 2013) dated 24.7.2015,  wherein,  it has been held that 

if there are interest free funds available to meet the investment,  a 

presumption would arise that investment would be out of the interest 
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free funds generated or available with the company,   deleted the 

disallowance made by the Assessing Officer u/s 36(1)(ii i) of the Act.  

 

7.  Now the assessee  as well as the Revenue have come in appeal 

before us. 

 

8.  The assessee in its appeal has agitated the action of the CIT(A) in 

directing the Assessing Officer to make the disallowance u/s  14A @ 1% 

of the average value of investment as per the amended / substituted Rule 

8D of the I.T. Rules as against the claim of the assessee that  no 

disallowance in this case is attracted u/s 14A of the Act except the 

amount suo motu disallowed by the assessee.  On the other hand, the 

Revenue has agitated the action of the CIT(A) pleading that the Ld. 

Assessing Officer had rightly made the disallowance u/s  14A as per the 

relevant provisions of Rule 8D of the I.T. Rules as were applicable for 

the assessment year under consideration.   The Revenue is also 

aggrieved with the action of the CIT(A) in deleting the disallowance u/s  

36(1)(iii) of the Act.  

 

9.  We have considered the rival submissions. The undisputed facts on 

the file are that the assessee had demonstrated before the lower 

authorities that the assessee was possessed of sufficient own / interest 

free funds to meet the investment in question.  The Ld. Counsel for the 

assessee has also placed reliance in this respect on a chart produced 
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before us to show that the total investment as on 31.3.2013 were at Rs. 

13487.26 lacs, whereas, the total investment as on 31.3.2012 were at Rs. 

8874.21 lacs and there was a net increase in the investments of the 

amount to Rs. 4613.05 lacs.  The assessee had share capital,  reserve and 

surpluses of Rs. 41328 lacs as on 31.3.2013 as against of Rs. 39353 lacs 

as on 31.3.2012. Apart from that,  the total interest paid during the year 

was Rs. 26.88 lacs, whereas, the assessee during the year received 

interest of Rs. 708.72 lacs and, therefore, the ne  interest received 

during the year  was of Rs. 681.84 lacs. Apart from that,   the income of 

the assessee for  the year as per profit & loss account was at Rs. 3794.95 

lacs. The assessee also got claim of additional depreciation at Rs. 

1128.93 lacs, thus,  the total income of the year including depreciation 

was at Rs. 4923.88 lacs. The above figures show that the assessee  was 

possessed of sufficient own funds to meet the investment in question. 

The issue is,  thus, covered by the various decisions of the Hon'ble High 

Courts including that of the Hon'ble  Jurisdictional High Court in ‘Bright 

Enterprises Ltd vs CIT’  (ITA No. 224 of 2013) dated 24.7.2015 and 

also with the decision of Hon'ble Supreme Court in the case of  ‘Hero 

Cycles (P) Ltd Vs. CIT’  (63 Taxman 308) / [2015] 379 ITR 347 (SC),  

wherein, i t has been held that if assessee has own  funds / interest free 

funds available with it to make investment,  the presumption will be that 

investment made by the assessee is out of own funds. The issue is also 

squarely covered by the  recent decision of the Hon'ble Supreme Court 
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in ‘CIT (LTU) Vs. Reliance Industries Ltd.’  [2010] 410 ITR 466 (SC).  

In view of the above, no disallowance out of interest expenditure is 

warranted u/s 14A of the Income Tax Act.  

 

10. So far as the  application of the substituted provisions of Rule 8D 

w.e.f. 6.2.2016  by the Ld. CIT(A) is concerned, the issue has been 

settled by the Hon'ble Supreme court in the case of ‘CIT Vs.  Essar 

Teleholdings  Ltd. ,  [2018]  90 taxmann.com 2 (SC),wherein, it has been 

held that the amended rule 8D of the I.T Rules is applicable 

prospect ive ly .   

 

11.  So far as the disallowance of administrative expenditure incurred 

for making the investment is concerned, we find that assessee during the 

year had made investment in four companies. The rest of the 

investments were old investments.   There is no churning of the 

portfolios  or to say repetitive investments.  The assessee suo motu has 

disallowed a sum of Rs. 1 lacs in this respect.  The Assessing Officer has 

not recorded his satisfaction that how the suo motu disallowance of Rs. 

1 lac made by the assessee on account of administrative expenditure was 

not justified or correct vis-a-vis the accounts of the assessee and the 

investment made.  In view of this, we do not find any justification on 

the part of the Assessing Officer in enhancing the suo motu 

disallowance made by the Assessing Officer on this issue.  
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12. In view of this,  we restrict the disallowance u/s 14A of the Act in 

this case to the extent of  suo motu disallowance made by the assessee 

of  Rs. one lac. So far as the validly of disallowance u/s  36(1)(ii i) of 

the Act is concerned, as discussed above, since own funds of the 

assessee were sufficient to meet the investment and as per proposition of 

law laid down by the various High Courts as well as of the Hon'ble 

Supreme Court in the case of ‘CIT (LTU) Vs. Reliance Industries Ltd’ 

(supra)  no disallowance is attracted u/s  36(1)(iii) of the Act.  The order 

of CIT(A)  on this issue is upheld. 

 In view of the discussion made above, the appeal of the assessee 

is treated as allowed, whereas, the appeal of the Revenue vis-à-vis 

ground  No.1 is treated as allowed and in respect of other grounds is 

treated as dismissed with the observations that the impugned 

disallowances / additions made by the Assessing Officer are ordered to 

be deleted.   

In the resul  the appeal of the assessee is allowed, whereas, the 

appeal of the Revenue is treated as partly allowed in the terms as 

indicated above.  

O rder pronounced in the Open Court on 03.07.2019 

 Sd/-      Sd/- 

(अ�नपूणा� गु'ता / ANNAPURNA GUPTA) 

 लेखा सद�य/ Accountant Member 

              (संजय गग� / SANJAY GARG) 

        �या�यक सद�य/ Judicial Member 

  

Dated :  03.07.2019 

 “आर.के.” 
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आदेश क  ��त,ल-प अ.े-षत/ Copy of the order forwarded to : 

1. अपीलाथ�/ The Appellant   

2. ��यथ�/ The Respondent  

3. आयकर आयु/त/ CIT 

4. आयकर आयु/त (अपील)/ The CIT(A) 

5. -वभागीय  ��त�न2ध, आयकर अपील%य आ2धकरण, च4डीगढ़/ DR, ITAT, 

CHANDIGARH 

6. गाड� फाईल/ Guard File  

 

आदेशानसुार/ By order, 

सहायक पंजीकार/ Assistant Registrar 
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