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IN THE INCOME TAX APPELLATE TRIBUNAL 
MUMBAI BENCH “F” MUMBAI 

BEFORE SHRI C.N. PRASAD, JUDICIAL MEMBER 
AND SHRI O. P. MEENA, ACCOUNTANT MEMBER  

I.T.A. No. 6754/Mum/2017: Assessment Year: 2011-12 

Vishal Techno Commerce Ltd.             
Unit No. 116, First Floor, Rehab Building 
No. 4, Akruti Annexe, Road, No. 7, Marol 
MIDC, Andheri (E), Mumbai-400093 
PAN:AAACV1767G 

Vs.  DCIT Central Circle-5(1)        
Mumbai                                 
(Now, DCIT CC-5(1), Mumbai) 
Room No. 1928, 19th Floor, Air 
India Building, Nariman Point 
Mumbai-400021. 

Appellant   Respondent  

 

Assessee by Shri Pavan Ved (A.R.)  

Revenue by  Shri B. Srinivas ( D.R)  

Date of hearing   14.02.2019 

Date of pronouncement   15.02.2019 

 

ORDER 

PER O. P. MEENA, AM  

1. This appeal by the Assessee is directed against the order of learned Commissioner 

of Income-tax (Appeals)-53, Mumbai (in short the “CIT (A)”) dated 23.10.2017 in respect 

of penalty order under section 221 of the Act for the assessment year 2011-12. 

2. The assessee has raised the following grounds.- 

“1. On the facts and circumstances of the case and in law, the Learned 
CIT (A) 53 has erred in not condoning delay of 1392 days in filing of 
appeal. 

2. On the facts and circumstances of the Case and in Law the Learned 
CIT(A) 53, Mumbai has erred in confirming huge penalty of Rs.3,50,00,000 
being 23.52% of Self-Assessment Tax of Rs. 14,88,17,690/- under Section 
221(1) r.w.s 140A(3) of the Income Tax Act' 1961. The Penalty is levied on 
a delay of a period less than six months, ignoring genuine financial 
hardship and is excessive, unfair and bad in law. 

3. On the facts and circumstances of the Case and in Law the Learned 
CIT(A)-53, Mumbai has erred in confirming the huge penalty despite 
appellant being already subjected to interest u/s 234B of the Income Tax 
Act' 1961. 
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4. On the facts and circumstances of the case and in Law the Learned 
CIT(A)-53, Mumbai has further erred in confirming penalty u/s 221(1) 
r.w.s 140A on the interest component of the self-assessment tax. The 
Penalty levied on the interest component of Self-Assessment Tax is 
excessive, unfair and bad in law. 

5. On the facts and circumstances of the case and in Law, penalty u/s 
221(1) r.w.s 140A, in the absence of any provision under the Income Tax 
Act for delay or failure to pay Self-Assessment Tax is unfair and bad in 
law.” 

 

3. Ground No. 1 relates to not condoning the delay of 1392 days in filling of 

appeal. 

4. Briefly stated the facts of the case are that the assessee has filed return of 

income on 30.09.2011 showing income at Rs. 40,80,09.310. However, it was noticed 

that the assessee has not paid self-assessment tax of Rs. 14,88,17,690. Therefore, the 

assessee was deemed to be in default in espect of taxes and interest payable on the 

basis of returned income. Accordingly  a   penalty order u/s 221 r.w.s 140A(3) of the 

Act was passed on 26.03.2012 by levying the penalty of Rs.3,50,00,000/-.  

5. Being aggrieved, the assessee filed an appeal before the ld. CIT (A). The appeal 

filed before the CIT(A) on 22.02.2016 whereas penalty order was served upon the 

assessee on 03.04.2012. Thus, the appeal was filed before the CIT(A) by considerably 

delay and beyond the due date permissible for filing of appeal. The assessee has 

requested that the delay of filing of appeal of 1392 days may be condoned. In the 

condonation petition, it was stated that the penalty order was served on 03.04.2012 

against which the appeal was to be filed on or before 2nd May, 2012 which is late by on 

1392 days. It was submitted that the draft of Form No.35 was duly prepared on 

10.04.2012 by Shri Rajesh Gujarathi by (in-house officer of the appellant company). 
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The application for stay of demand was also prepared. However, before the draft of 

appeal was finalized, mother of Shri Rajesh Gujarathi fell ill on 13th April, 2012 and 

finally expired on 22-11-2012 due to illness.  Therefore, appeal could not be filed. The 

assessee has filed an Affidavit of Shri Rajesh Gujarathi. However, Shri Rajesh (Gujarathi 

left the organization on 01-02-2013 vide resignation letter dated 10-01-2013 (copy of 

resignation letter was enclosed). The appellant and Shri Rajesh Gujarathi were under 

impression that the appeal was filed in time. Later, the appellant company made part 

payment of Rs.1,25,00,000/- in September, 2012. The balance of the penalty amount 

was recovered by the AO through adjustment of refunds, which were receivable by the 

company. On 17.02.2016, Shri Pawan Ved, Advocate was handling the appeal file of 

group concern 'Heddle Knowledge Private Limited in which he was to prepare for ITAT 

appeal against similar penalty. During the course of discussion, he pointed that there 

was no provision in Income Tax Act that penalty u/s.221 can be levied for default u/s. 

140A(3) of the Act. He was aware that the group was facing severe liquidity crunch. He, 

therefore, enquired whether such penalty was levied in any other group concern so that 

all similar matters could be prepared in one stroke. At that point of time, on searching 

the records for similar penalty matter in the cases of the group, it was found that 

penalty under this section was levied in the case of the appellant company for AY 2011-

12. On examination of records, it came to the notice of the appellant that appeal 

against order u/s.221rws 140A(3) had not been filed. Thus, there was delay in filing of 

the present appeal and the appellant has requested to condone the delay in filing 

appeal. However, the CIT(A) observed in para no. 8 which is hereby reproduced as 

under.- 
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“8. The first issue that arises is whether there are any good grounds to 
condone the huge delay in filing appeal. I find that the justification given by 
making reference to audited accounts for FY 2013-14 and 2014-15 stating that 
the appellant was under the impression that appeal was filed is not 
substantiated by producing the same in the appellate proceedings. Shri Rajesh 
Gujarathi is not produced in these proceedings and hence the affidavit claimed 
to be filed by him cannot be verified and examined. It is further observed that 
the appellant has stated that the appellant company made part payment of Rs. 
1,25,00,000/- in September, 2012. If that is the case, how come the appellant 
did not find out that stay petition and appeal is not filed. I am therefore unable 
to believe that there were bona-fide reasons for delay in filing of appeal and 
that the delay should be condoned. The delay is therefore not condoned. 

 
 

6. Being aggrieved, the assessee has filed this appeal before this Tribunal. The Ld. 

Counsel for the assessee submitted that the preparation work for filing of appeal was 

being handled by Shri Rajesh Gujarathi, an employee of the assessee company who has 

prepared the draft for filing of appeal. However, his mother fell ill on 13.04.2012 and 

finally expired on 22.11.2013. In view of these circumstances, the assessee and Shri 

Rajesh Gujarathi were under the impression that was appeal has been filed. However, 

when case of other group, companies on same issue were noticed, and then it was came 

to notice that appeal has not been filed against penalty order under section 221 of the 

Act. In support of claim of bona fide belief that the appeal against penalty order has 

already been, the learned Counsel referred a copy of balance sheet prepared on 

31.03.2013 wherein a sum of Rs.2.65 crores was shown on the asset side under the head 

other loan and advances and sub-head tax deducted/source income tax. The amount in 

inter-alia including the amount paid by Assessee Company against penalty. If appeal 

were belief of decision taken not be file then this amount become the expenditure 

would have been shown in the P&L Account and not in the balance sheet. This fact 

shows that the assessee was under the belief that appellant company has filed the 

appeal penalty order under section 221 of the Act. The Ld. Counsel further referred the 
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balance sheet as on 31.03.2014 placed at Paper Book Page No. 65, wherein the demand 

raised u/s 221 was shown as disputed against which appeal is pending before CIT (A). 

Thus, the assessee company was under bona fide impression that appeal has been filed. 

Further, the audited of the company has also mentioned in his audited report para 

(ix)(b) that the appeal of the company was pending before CIT(A) in respect of this 

demand. Similarly, in March, 2015, the auditor has made similar observation in his audit 

report in para (vii)(b). The Ld. Counsel also placed reliance upon the decision in the 

case of Collector Land Acquisition Vs. Mst Katiji & Ors reported in ( 67 ITR 471) (SC). 

However, the Ld. CIT(A) rejected the contention of the assessee on the ground of that 

these documents making reference to audited accounts for F.Y. 2013-14 & 2014-15 were 

not provided in the appellate proceeding. Similarly, Shri Rajesh Gujarathi was also not 

produced in these proceedings hence, the affid vit claims to be filed by him cannot be 

verified and examined. The learned counsel for the assessee submitted that CIT (A) has 

not asked for nor asked to produced otherwise the assessee could have  produced Shri 

Rajesh Gujarathi for examination belief so dispute by CIT(A). 

7. On the other hand  the Ld. Senior DR opposed the contention of the assessee and 

submitted that the CIT(A) has rightly observed that the assessee was not able to 

substantiate the reason for delay and filing of this appeal. 

8. We have heard the rival submissions and perused the relevant material on 

record. We are of the view that it is settled law that the Courts are quasi- judicial 

bodies and are empowered to condone the delay if the litigant satisfies the Court that 

there were sufficient reasons for the availing the remedy after the expiry of the 

limitation. Such a reasoning should be to the satisfaction of the Court. The expression 

TAXPUNDIT.O
RG



Vishal Techno Commercial Ltd. v. DCIT CC-5(1) Mumbai / I.T.A. No6754 /Mum/2017/A.Y.2011-12     Page 6 of 10 
 

sufficient cause or reason as provided in subsection (5) of section 253, subsection (3) 

of section 249 of the Income Tax Act 1961 is used in identical terms in the Limitation 

Act and the CPC. Such expression has also been used in under section 273B of the Act, 

1961. The expression “’sufficient cause” within the meaning of Section 5 of Limitation 

Act as well as a similar other provisions and the ambit of exercise of powers thereunder 

have been subject matter of consideration before the Honourable Apex Court on various 

occasions. In the case of the State of West Bengal vs. Administrator, Howrah 

Municipality, AIR 1972 SC 749 , the Hon`ble Supreme Court, whi e considering the scope 

of the expression of sufficient cause for condonation of delay, has held that the said 

expression should receive a liberal construction so as to advance substantial justice 

when no negligence or inaction or want of bonafide is imputable to the party. In the 

case of N. Balakrishnan vs. M. Krishnamurthy AIR (1998) 7 SC 124, (SC) there was a delay 

of 883 days in filing of application in setting aside the ex-parte decree for which 

application for condonation of delay was filed. The trial Court having found that 

sufficient cause was made out for condonation of delay condoned the delay. The 

Hon`ble Supreme Court while restoring the order of the trial Court has of observed that 

condonation of delay is matter of discretion of the court.  Section 5 of Limitation Act 

says that discretion can be exercised only if the delay is within reasonable limit. Length 

of delay is no matter; acceptability of the explanation is the only criterion. ….. There 

is no presumption that delay in approaching the court is always deliberate. The words 

“sufficient cause” under section 5 of the Limitation Act should receive a liberal 

construction to advance substantial justice. The Hon`ble Supreme Court further 

observed that rules of limitation are not meant to destroy the rights of the parties. 
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They are meant to see that the parties do not resort to dilatory tactics but seek the 

remedy promptly. The Hon`ble Apex Court further observed that the refusal to condone 

the delay would result in foreclosing a suitor from putting forth his cause. There is no 

presumption that the delay in approaching the Court is always deliberate. The Hon`ble  

Supreme Court in SLP Civil No. 12980 of 1986, decided on 19th February 1987, in the 

case of Collector, Land Acquisition, v. Mst. Katiji  [1987] 167 ITR 471 (SC) : 1987 AIR 

1353 has observed as under: 

“The legislature has conferred the power to condone delay by enacting Section 
51 of the Indian Limitation Act of 1963 in order to enable the Courts to do 
substantial justice to parties by disposing of matters on ‘merits’. The expression 
“sufficient cause” employed by the legislature is adequately elastic to enable 
the courts to apply the law in a meaning- full manner which sub-serves the ends 
of justice–that being the life-purpose for the existence of the institution of 
Courts. It is common knowledge that this Court has been making a justifiably 
liberal approach in matters instituted in this Court. But the message does not 
appear to have percolated down to all the other Courts in the hierarchy. And 
such a liberal approach is adopted on principle as it is realized that:- 

“Any appeal or any application, other than an application under any of the 
provisions of Order XXI of the Code of Civil Procedure, 1908 may be admitted 
after the prescribed period if the appellant or the applicant satisfies the court 
that he had sufficient cause for not preferring the appeal or making the 
application within such period.” 

1. Ordinarily a litigant does not stand to benefit by lodging an appeal late. 

2. Refusing to condone delay can result in a meritorious matter being thrown 
out at the very threshold and cause of justice being defeated. As against this 
when delay is condoned the highest that can happen is that a cause would be 
decided on merits after hearing the parties. 

3. “Every day’s delay must be explained” does not mean that a pedantic 
approach should be made. Why not every hour’s delay, every second’s delay? 
The doctrine must be applied in a rational common sense pragmatic manner. 

4. When substantial justice and technical considerations are pitted against each 
other, cause of substantial justice deserves to be preferred for the other side 
cannot claim to have vested right in injustice being done because of a non-
deliberate delay. 
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5. There is no presumption that delay is occasioned deliberately, or on account 
of culpable negligence, or on account of mala fides. A litigant does not stand to 
benefit by resorting to delay. In fact he runs a serious risk. 

6. It must be grasped that judiciary is respected not on account of its power to 
legalize injustice on technical grounds but because it is capable of removing 
injustice and is expected to do so. 

 

9. In the light of above cited judgements, if we examined the facts of the present 

case, we find that the order under section 221 was passed on 26.03.2012 whereas 

penalty order was served upon the assessee on 03.04.2012. It has been claimed that 

the penalty order was served on 03.04.2012 against which the appeal was to be filed 

on or before 2nd May, 2012, which is late by on 1392 days. It was submitted that the 

draft of Form No.35 was duly prepared on 10.04 2012 by Shri Rajesh Gujarathi by (in-

house officer of the appellant company). The application for stay of demand was also 

prepared. However, before the draft of appeal was finalized, mother of Shri Rajesh 

Gujarathi fell ill on 13th April, 2012 and finally expired on 22-11-2012 due to illness.  

Therefore, appeal could not be f led. The assessee has filed an Affidavit of Shri Rajesh 

Gujarathi. The assessee has claimed that the assessee and his employee was under 

impression that the appeal against the order has been filed. This claim that the assessee 

was under the belief that appellant company has filed the appeal penalty order under 

section 221 of the Act has been substantiated through documentary evidence being the 

balance-sheet as on 31.03.2014 placed at Paper Book Page No. 65, wherein the demand 

raised u/s 221 was shown as disputed against which appeal is pending before CIT (A). 

Thus, the assessee company was under bona fide impression that appeal has been filed. 

Further, the audited of the company has also mentioned in his audited report para 

(ix)(b) that the appeal of the company was pending before CIT(A) in respect of this 

TAXPUNDIT.O
RG



Vishal Techno Commercial Ltd. v. DCIT CC-5(1) Mumbai / I.T.A. No6754 /Mum/2017/A.Y.2011-12     Page 9 of 10 
 

demand. Similarly, in March, 2015, the auditor has made similar observation in his audit 

report in para (vii)(b). 

10.  However, subsequently, when it was came to her notice on the advice of his 

counsel in other group cases that no penalty is leviable under section 221 of the Act. 

The assessee find out status of his appeal.  However, it was found that no appeal was 

filed against the order . Therefore, the delay was occurred in filing of appeal before 

CIT (A). Which appears to be reasonable cause for non-filing of appeal in time.  

However, the CIT (A) has rejected the condonation of delay on the ground that the 

documents were not provided and Shri Rajesh Gujarathi was not produced before him 

for examination. On query from Bench, the learned counsel for he assessee submitted 

that the assessee would try to produce Shri Gujarathi if CIT (A) issues summons to him.   

We find that the explanation provided by the assessee is substantiated by documentary 

evidence and affidavit of Shri Rajesh Gujarathi. However, as these documents were not 

provided to CIT (A) and Shri Guajrati was not produced. Therefore, we are of the view 

that issue needs to be set-aside to the file of CIT (A) to enable the assessee to produce 

required document and produce Shri Gujarathi before him. Therefore, in exercise of 

power conferred under Rule 28 of Tribunal Rules, we restore this appeal to the file of 

Ld. CIT (A) for reconsideration the delay of condonation for reconsideration as fresh 

and issuing summons under section 131 to Shri Gujarathi and   after allowing proper 

opportunity of being heard in accordance with law. Nevertheless, to mention that the 

assessee will cooperate n the appeal proceedings and file necessary evidences on which 

he wants to rely upon. 

11.  Ground no. 2 relates to confirming the penalty of Rs.3,50,00,000 levied under 

section 221 of the Act. The learned counsel for the assessee relying on the decision of 

Hon`ble Bombay High Court in the case of  CIT v. Kamal Mills Ltd. Tax Appeal No. 819-

821 of 2008 dtd. 17.06.2009 (copy filed) that no penalty under section 221 is leviable 

against the default for non-payment of self-assessment the assessee under section 

140A.  Whereas Learned Departmental Representative relied in the case of Calris Life 

Science Ltd. v. DCIT [2017] 86 taxmann.com 56 (Ahd –Trib) (SB) and others .  Considering 

the facts and circumstances of the case, without commenting on merits of the case and 
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in the interest of substantial justice and fair play, as we have set-aside the issue of 

condonation of delay to the file of Ld. CIT (A). Therefore, we set-aside the entire issue 

of delay of condonation as well as decision on merit for levy of penalty under section 

221 for denova considered afresh by the Ld. CIT (A in accordance with law. 

Nevertheless, to mention that the assessee will cooperate in the appeal proceedings 

and file necessary evidences on which he wants to rely upon. 

12. In the result, appeal of the assessee is allowed for statistical purpose.  

13. The order pronounced in the open Court on 15.02.2019 

                                Sd/-                                                   Sd/-   

                         (C.N. PRASAD)                                   (O.P MEENA) 
       JUDICIAL MEMBER                         ACCOUNTANT MEMBER 

Mumbai: Dated:15, February, 2019/opm 
 
Copy of order sent to- Assessee/AO/Pr. CIT/ CIT (A)/ ITAT (DR)/Guard file of ITAT. 

By order 
 
 

Assistant Registrar, Mumbai   
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