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ORDER 

PER H.S. SIDHU, JM  

These 04 appeals filed by the  Assessee are directed against 

the respective Orders of the Ld. CIT(A)-Hisar, relevant to 

assessment years 2009-10 to 2012-13.  Since  the issues 

involved in these appeals are common and identical, hence, the 

appeals were heard together and are being disposed of by this 

common order for the sake of convenience and therefore, we are 

Assessee by  Shri Narender Kumar Jain, Adv.  

Department by Shri Sanjog Kapoor, Sr. DR.  
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only reproducing the grounds raised in ITA No. 5993/Del/2016 

(AY 2009-10) as under:-  

“1. That the Ld. CIT(A) in the facts and  

circumstances of the  case had erred in law in 

upholding the assessment of income by the 

Assessing Officer from Brick Kiln business 

computed on estimate basis without considering:-  

i. That the returned income was based on  

audited statement of accounts having detail 

of the turnover and sale price of the bricks 

alongwith number of bricks sold duly 

supported by documents / sale bill.  

ii. That the estimation of turnover  by the AO 

was based on estimated production by  

applying estimated sale price without any  

material, in arbitrary manner without taking 

into considering past history and without 

rejecting the audited books of accounts u/s. 

145(3) presuming that the total bricks 

produced were  sold and there was no 

opening and closing stock.  
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2. The Ld. CIT(A) should have accepted the 

production of bricks sale price and turnover 

declared by the appellant  in the audited 

accounts as shown in the return of income 

instead of estimated turnover and production 

of bricks without any evidence or documents.   

3. The Ld. CIT(A) in the facts  of the case has 

erred in law in upholding the initiation of 

reassessment proceedings, not based on any 

material ignoring the return submitted and 

submission of the appellant that the objection 

were rejected without affording opportunity.  

4. That the Ld. CIT(A) has erred in upholding 

the charging of interest as consequential 

without appreciating that interest was not 

chargeable in the facts of the case as income 

was declared based on regular books and 

income was assessed on estimate basis not 

based on any material.  

5. That the appellant craves leave to add amend 

or rescind any of the ground of appeal  
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before or at the time of hearing of the 

appeal.   

In the circumstances it is prayed that the 

appeal may kindly be accepted and addition may 

be deleted.”  

2. At the time of hearing, Ld. Counsel for the assessee  

stated that the issues involved in all the 04 appeals are 

common and identical and therefore, he is  only arguing the 

appeal No. 5993/Del/2016 (AY 2009-10).  Hence, we are  only 

dealing  with ITA No. 5993/Del/2016 (AY 2009-10) and 

decision thereof will apply mutatis mutandis to other 03 

appeals.  

ITA NO. 5993/DEL/2016 (AY 2009-10) 

3. The assessee filed his original return of income on 

20.9.2009 declaring an income of Rs. 3,39,750/- and 

agriculture income of Rs. 69,600/-.   Later on Survey u/s. 133A 

of the Income Tax Act, 1961 (in short “Act”) was conducted on 

the business premises of  the assessee on 21.3.2012 and on 

the basis of impounded material/papers the case of the 

assessee was reopened u/s. 148 of the Act, after recording the 
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reasons which the AO has reproduced at page no. 1 to 5 of the 

assessment order.     

3.1 Notice u/s. 148 of the Act was issued to the assessee 

which was served on 31.1.2013. In response to the same, the 

AR of the assessee appeared and filed the reply stating therein 

that the return originally filed on 20.9.2009 may be treated as 

return filed in response to the notice u/s. 148 of the I.T. Act.   

Ld. Counsel for the assessee requested the AO for supply of 

reasons recorded to issue the notice u/s  148 of the Act and 

the same were supplied to him.   AO also issued notice u/s. 

143(2)/142(1) of the Act  alongwith  detailed questionnaire to 

the assessee for compliance by 21.5.2013.   Due to  change of 

AO, the new AO again issued the notice u/s. 143(2) of the Act 

on 11.7.2013 wh ch was served upon the assessee. In 

response to the same, the AR of the assessee appeared and 

filed objection to issue of notice and initiation of proceedings 

u/s. 148 of the Act.  He also furnished written reply denying 

the facts enumerated in the reasons recorded. After hearing 

the Ld. AR of the assessee, the AO rejected the objections filed 

by the Assessee by passing a speaking order dated 12.12.2013 
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which the AO has reproduced at page no. 5 to 7 in the 

assessment order.     

3.2 On 20.3.2014 the assessee has filed an application for 

supply of complete documents and papers relied upon by the 

AO for issuing a notice u/s. 148 of the I.T. Act which was 

supplied by the AO.    After discussing with the AR of the 

assessee and perusing the documentary evidences filed by the 

assessee’s  counsel, the AO completed the assessment in which 

the AO has held that during the  course of survey operation, no 

books of accounts were produced even after specific repeated  

directions given by him.  Assessee has also not produced any 

books of accounts in the post survey enquiries and therefore, 

the AO has held that the Assessee is running  business in the 

name of (03) hree concerns viz. (1) M/s Shri Bhagwan Bricks 

Co., Vill. Sagwan Distt. Bhiwani, (2) M/s Sugan Gram Udyog 

Mandal, Village Durjanpur, Distt. Bhiwani and (3) M/s Anand 

Concrete, VPO Sikanderpur Distt. Bhiwani. Out of the aforesaid 

03 concerns, (1) & (2) are brick kiln  and the total turnover of 

the basis of impounded documents, estimated at Rs.  

19335724/- + 3170795/- = 2,25,06,519/-. The average of sale 

of bricks per 1000 has been taken at Rs. 3500/- per thousand 
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for Grade-I, Rs. 3300/- per thousand, for Grade-II, Rs. 1500/- 

per thousand for Grade-III, Rs. 1200/- per thousand for Grade-

IV and Rs. 300/- per thousand for Roda. As per rate contract 

for government purchases the rate of Rs. 2550/-  has been 

fixed excluding freight/transportation charges which depends 

upon the distance. But the Brick Kiln has not been made only 

for government sales, the rate contract is only need base govt. 

sale. The assessee has rarely supplied the bricks to govt. 

orders and the mostly sales were made in the open market 

which is clearly proved from the sale bills.  

3.3 As per the AO the sale of the assessee has been increased 

after the date of survey which were very low before that date. 

This fact proves that the assessee is also taking figures on 

estimate basis and other proof found during the course of 

survey proceedings shows the factual position of kiln 

production and sale is different from the facts narrated by the 

assessee. The assessee has declared turnover of  

Rs. 10093649/- and net profit at Rs. 339750/-. As per the 

return of income filed for the assessment year 2012-13, net 

profit rate worked out 21%, by applying the same rate, income 

of the assessee for the A.Y. 2009-10 on the gross receipts of 
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Rs. 22597625/- worked out to Rs. 4745501/- which is taxable 

in the hands of the assessee. Therefore, the difference of  

Rs.4755501-339750 = 4415751/- was added to the taxable 

income of the assessee with the satisfaction that the assessee 

has furnished inaccurate particulars of his income.  

3.4 AO has perused the bundle of papers page No. 108 and 

105 impounded from the business premises of M/s Shiv Gram 

Udyog Mandal, the assessee has made cash withdrawals of Rs. 

2191552/- to meet the daily expenses.  Since the assessee has 

made payments of expenses in cash, in excess of Rs. 20000/-, 

in violation of section 40A(3) of the Income tax Act, 1961. 

Therefore, the amount of Rs. 2191552/- has been disallowed 

under section 40A(3) and added to the taxable income of the 

assessee.  

3.5 Calculation of bricks: According to the analysis of the AO, 

there are  several grades of bricks. Normally more than 75% 

bricks are of first grade and about 15% are of grade B. The 

assessee has not objected to this gradation. The assessee has 

opined the point of 07 Geds is not correct.  The assessee has 

tried to negate the truth that Geds is a kind of round of 
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production of backed bricks. In each gede normally  8-9 lacs 

bricks are produced.  This fact has been  verified from other 

kiln owner operating in the area as well as on the basis of 

written documents impounded from the business premises of 

the assessee. Brick production accepted in previous years by 

the AO.  Actual acceptance without physical verification is like 

acceptance of surmises.  The comparative position of year-wise 

production of bricks, the AO has reproduced at page no. 9 

which read as under:-  

Year   As per Assessee   As per Deptt. 

2009-10  Rs. 21 ,72,945/-   Rs. 6243407/-    

2010-11  Rs. 23,19,600/-   Rs. 57,00,000/-    

2011-12  Rs. 11 ,34,893/-   Rs. 59,86,690/-     

2012-13  Rs. 50,11,509/-   Rs. 57,00,000/-   

2009-10  Rs. 33,52,760/-   Rs. 57,00,000/-  

2010-11 Rs. 27,17,450/-  Rs. 57,00,000/-  

2011-12 Rs. 09,06,190/-  Rs. 67,66,750/-  

2012-13 Rs. 38,63,350/-  Rs. 59,10,530/-    
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3.6 As per Assessee  Project Report of Bureau of  Enquiry 

efficiency had 31 lacs average bricks.   Assessee has himself 

has shown production in assessment year 2012-13 (Survey 

Year) at 50,00,000/- bricks.   AO held that the calculation  by 

the  department on the basis of  impounded  material is 

absolutely correct. Similar  is   the position of Shugan Bhatta 

who produced 906190 bricks but soon after survey in the year 

2012-13 he showed huge production of 3863350/- bricks.  This 

shows that the assessee manages the affairs of his kiln to suit 

its purpose. This veil would have never burst, had the 

Department not surveyed the business premises of the 

assessee.   

3.7 In the last paragraph of the assessment order, the AO has 

held that assessee has not produced any proof that milkpur 

gramudyog society is a separate entity.  It is noted that the 

members of the society are either family members or relatives 

or his employees.  Survey operation has unveiled the true 

character of the society. The society is hardly doing any 

activity.  It is a means to adjust excess money of the assessee.    
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3.8 Regarding  the rates of the bricks per thousand, the 

assessee has  raised objection that the Department has 

accepted  high rates for example the assessee has taken rate 

of 3500 for 2010-11, Rs. 3900 for 2011-12, and Rs. 3900 for 

2012-13 whereas the assessee has taken rate of Rs. 2524 in 

2010-11, Rs. 2524 for 2011-12 and 3250 for 2012-13.  In 

support of his claim the assessee has submitted rate of 

collector which is applicable  only when district  authorities 

purchase bricks from them. This rate is not a bounding for all  

and is not an  administered rate.   Therefore, this rate cannot 

be taken as standard and substitute for market rate and on the 

basis of loose papers impounded in the business premises of  

the assessee and finally the AO completed the assessment by 

making addition of Rs. 4415751/- and further addition of Rs. 

2191552/- and completed the assessment at Rs. 6974050/- by 

treating the agricultural income (for rate purpose) at Rs. 

69,600/- vide order dated 21.3.2014 passed u/s. 143(3) of the 

Act.   Aggrieved with the assessment order, assessee appealed 

before the Ld. CIT(A), who vide his impugned order dated 

30.9.2016 has partly allowed the appeal filed by the assessee. 
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Against the said impugned order, assessee is in appeal before 

the Tribunal.    

4. At the time of hearing, Ld. Counsel for the assessee 

stated that the Ld. CIT(A) has wrongly upheld the assessment 

order. He stated that Assessing Officer from Brick Kiln business 

computed on estimate basis without considering the returned 

income of the assessee which was  based on  audited 

statement of accounts having detail of the turnover and sale 

price of the bricks alongwith number of bricks sold duly 

supported by documents / sale bill  He further submitted that 

estimation of turnover by the AO was based on estimated 

production by applying estimated sale price without any  

material, in arbitrary manner without taking into considering 

past history and without rejecting the audited books of 

accounts u/s. 145(3) presuming that the total bricks produced 

were  sold and there was no opening and closing stock.  He 

further argued that Ld. CIT(A) should have accepted the 

production of bricks sale price and turnover declared by the 

assessee  in the audited accounts as shown in the return of 

income instead of estimated turnover and production of bricks 

without any evidence or documents.   He further  submitted 
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that assessee also filed the copy of Ld. CIT(A)’s order dated 

30.01.2019 passed in the case of M/s Shiv Gram Udyog 

Mandal, VPO Jeeta Kheri, Distt. Bhiwani for the assessment 

years 2010-11 to 2012-13 in which the AO has worked out the 

turnover production taking into the total production of 6 Geds  

in a year, but the Ld. CIT(A), Hisar in the case of assessee has 

held that workout on turnover taking total 6 Geds  in a year is 

a higher side and reasonable estimation of 4 Geds in the year 

can be taken to have been produced and estimated the 

turnover of the assessee while reducing the 6 Geds to 4 Geds 

for the assessment year.   Ld. Counsel for the assessee stated 

that in the case of the assessee, the AO has worked out the 

turnover of the assessee at total 7 Geds in a year which is a  

higher  side, but on the basis of M/s Shiv Gram Udyog Mandal 

VPO Jeeta Kheri, Distt. Bhiwani which is similarly situated on 

the basis of 4 Geds turnover estimated.   No other argument 

has been advanced by the Ld. Counsel for the assessee in 

addition to aforesaid arguments.  Ld. Counsel for the assessee 

has also filed a Paper Book containing pages 1-54  in which he 

has attached the copy of ITR acknowledgement for the 

assessment year 2009-10; computation of total income; Audit 
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Report in Form 3CB and 3CD of M/s Shri Bhagwan Bricks 

Company; Audit Report in From 3CB and 3CD of M/s Sugan 

Gram Udyog Mandal; Chart showing sales as per books and as 

estimated by the Department of  M/s Shri Bhagwan Bricks 

Company and M/s Sugar Gram Udyog Mandal; chart showing 

basis of estimation of sales, production, etc. On the basis of 

figures for the period 1.4.2011 to 20.3.20212; rate list of 

bricks issued by DCIT as fixed Govt. For sale of bricks; copy of 

the reasons recorded for reopening u/s  148; objections 

against initiation of proceedings u/s  148 of the Act; order 

dated 12.12.2013 rejecting the objections against notice u/s. 

148; reply to show cause notice dated 3.5.2013 and reply to 

notice u/s. 143(3) o  the Act. In the last he requested that   on 

the basis of the order dated 30.01.2019 (Supra) of the Ld. 

CIT(A), Hisar  in the case of Shiv  Gram Udyog Mandal in the 

assessment year 2010-11 to 2012-13 income of the assessee 

may be worked out on the turnover of the assessee  on 

estimation of 4 Geds in a year and not 7 Geds in a year as 

computed by the AO and upheld by the Ld. CIT(A) in the case 

of the assessee.  
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5. On the contrary, Ld. Sr. DR relied upon the orders  passed 

by the revenue authorities and stated that a reasonable relief 

has been given by the Ld. CIT(A) in the case of the assessee 

and Assessee is not entitled for any further relief.   He further 

stated that the AO has made the addition in dispute on the 

basis of the documents/evidences impounded  while conducting 

the survey  operation u/s. 133A of the Act at the  business 

premises of the assessee.  He further submitted that AO has 

also issued notice u/s. 148 of the Act on the  basis of  

impounded documents while adopting the prescribed procedure 

under the law and giving a valid reasons and after hearing the 

assessee as well as after adopting prescribed procedure under 

the law, the AO made the addition in dispute.  He further 

stated that the AO has reopened the case of the  assessee u/s. 

148 of the Act on the basis of impounded material / papers and 

recorded the reasons on the basis of survey in which the AO  

found that assessee has not produced the books of accounts 

during the survey and post  survey in spite of the  repeated 

requests of the AO.  On the examination of the impounded 

documents, AO found that assessee has 03 concerns who are 

doing the business of brick kiln. AO also  found  that   in the 
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assessment year 2012-13 assessee himself declared net profit 

@21% and he applied the same for the assessment  year in 

dispute and made the addition in dispute.  Hence, he requested 

that keeping in view of the non-cooperation of the assessee  on 

account of non-furnishing of books of accounts, the assessee is 

not entitled for  any further relief, hence,  Ld. CIT(A) has given 

substantial relief to the assessee, which does not need any 

interference.  In view of above, Ld. DR requested to dismiss 

the appeal of the assessee.  

6. We have heard both the parties and perused the records 

especially the orders passed by the revenue authorities along 

with the Paper Book filed by the Assessee containing pages 1-

54 in which he has attached the copy of ITR acknowledgement   

for the assessment year 2009-10; computation of total income; 

Audit Report in Form 3CB and 3CD of M/s Shri Bhagwan Bricks 

Company; Audit Report in From 3CB and 3CD of M/s Sugan 

Gram Udyog Mandal; Chart showing sales as per books and as 

estimated by the Department of  M/s Shri Bhagwan Bricks 

Company and M/s Sugar Gram Udyog Mandal; chart showing 

basis of estimation of sales, production, etc. On the basis of 

figures for the period 1.4.2011 to 20.3.20212; rate list of 
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bricks issued by DCIT as fixed Govt. For sale of bricks; copy of 

the reasons recorded for reopening u/s. 148; objections 

against initiation of proceedings u/s. 148 of the Act; order 

dated 12.12.2013 rejecting the objections against notice u/s. 

148; reply to show cause notice dated 3.5.2013 and reply to 

notice u/s. 143(3) of the Act alongwith the impugned order  

dated 30.9.2016 passed by the Ld. CIT(A), Hisar  and the order 

dated 30.1.2019 of the Ld. CIT(A), Hisar in the case of M/s 

Shiv  Gram Udyog Mandal, VPO Jeeta Kher , Distt. Bhiwani in 

the assessment year 2010-11 to 2012-13.  

6.1 Ld. Counsel for the assessee stated that the revenue 

authorities has computed the income of the assessee on 

estimate basis without considering with the return of income 

filed by the assessee is based on audited statement of account 

having detail of turnover and sale bill of brick alongwith 

number of brick sold duly  supported by documents and sale 

bills. Therefore, estimation on turnover by the revenue 

authority is without any material and in an arbitrary manner 

and without rejecting the audited books of accounts u/s. 

145(3) of the I.T. Act. As per the assessment order para no. 5 

page no. 7 in which the AO  has held that during the course of 
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survey operation, no books of accounts were produced even 

after specific and repeated direction of the Authorised   Officer 

and in the post survey enquiries. The AO has completed the 

assessment on the basis of the impounded documents.    

6.2 We note that the assessee filed his original return of 

income on 20.9.2009 declaring an income of Rs. 3,39,750/- 

and agriculture income of Rs. 69,600/-.   Later on Survey u/s. 

133A of the Income Tax Act, 1961 (in short “Act”) was 

conducted at the business premises of the assessee on 

21.3.2012 and on the basis of impounded material/paper the 

case of the assessee was reopened u/s. 148 of the Act. AO 

recorded the reasons  and reopened the case of the assessee 

u/s. 148 read with section 147 of the Act and stated that 

assessee der ved income from running the BKO and 

manufacturing and trading of cemented interlocking blocks. A 

survey operation u/s. 133A of the Act was carried out at the 

business premises of the assessee and certain documents were 

found and impounded.   No books of accounts have been found 

during survey and in spite of the various requests of the AO for 

producing the  books of accounts, the assessee had not 

produced the books of account during the survey proceedings 
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and post survey proceedings. The AO completed the 

assessment on the basis of impounded documents.    

6.3 After examination of impounded documents, the AO found 

that the assessee has 03 firms/concerns viz. (1) M/s Shri 

Bhagwan Bricks Co., Vill. Sagwan Distt. Bhiwani, (2) M/s Sugan 

Gram Udyog Mandal, Village Durjanpur, Distt. Bhiwani and (3) 

M/s Anand Concrete, VPO Sikanderpur Distt. Bhiwani. On the 

basis of page no. 9 impounded document no. 3  production of 

bricks are 2677460 of Geds 1,2, & 3, which the AO has 

mentioned in para no. 2 at page no. 2.  The total production of 

bricks in three Geds is 2677460 on the average basis the total 

production of bricks in 7 Geds worked out 6246780 bricks.  The 

percentages of Grade-I, Grade-II, Grade-III, Grade-IV and 

Roda Bricks (broken Bricks) are 70%, 15%, 5%, 5% and 5% 

respectively.  The  grade-wise production, works out to be for 

Grade-I  4372430, Grade-II 937060, Grade-III 312430, Grade-

IV 312430 and Roda 312430.  The sale rate during the period 

were Rs. 3500/- per thousand for grade-I, Rs. 3300/- per 

thousand, for Grade-II, Rs. 1500 per thousand for Grade-III, 

Rs. 1200/- per thousand for Grade-IV and Rs. 300/- per 

thousand for Roda and the total sales of bricks at Rs. 
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1,94,26,830/- was estimated for AY 2009-10 in respect of this 

BKO.  Similarly, the AO has also held that during the  course of 

survey  at the premises of M/s Shiv Gram Udyog Mandal on 

21.3.2012 loose papers containing pages 1-86 were impounded 

and certain pages of impounded document related to  M/s 

Sugan Gram Udyog Mandal, for example Page No. 108,  the 

debits of cash has been shown the corresponding entries are 

found in the statement of bank account in the name of M/s 

Sugar Gram Udyog Mandal/Anand Kumar mentioned in UBI 

Hansi, which the AO has reproduced at page no. 3 of the 

assessment order and finally on the basis of the loose papers 

impounded from the premise of M/s Shiv Gram Udyog Mandal, 

period from 05.4.2008 to 03.3.2009 for the AY 2009-10 reveals 

that, total deposi s during this period at Rs. 3170795/-.  

Similarly, as per age no. 107, 108 and 105 of loose papers 

bundle impounded from premises of M/s Shiv Gram Udyog 

Mandal, the cash withdrawal were found at Rs. 2191552/-, the 

details thereof are reproduced at page no. 4 of the assessment 

order.  In view of  cash withdrawal of Rs. 2191552/-, the AO 

was of the view that the entries are above the limit of  

Rs. 20,000/- mentioned under section 40A(3) of the I.T. Act 
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and he disallowed the same.  Finally  on the basis of 

impounded documents as mentioned above, from all these 03 

firms/concerns, the AO worked out the total turnover at Rs. 

2,25,97,625/- (Rs. 1,94,26,830 + Rs. 31,70,795).  As per 

return of income for AY 2012-13, net profit rate of the 

assessee’s firm works out at 21%. By applying the same rate, 

income of the assessee for the AY 2009-10 works out at  

Rs. 47,45,501/-. Adding disallowance of Rs. 21,91,552/- u/s 

40A(3 of the Act.  Keeping in view of the aforesaid discussions 

and impounded documents, the AO has reasons to believe that 

income of Rs. 65,97,303/- chargeable to tax has escaped 

assessment for the assessment year 2009-10 and issued notice 

u/s. 148 of the I.T. Act. In response to the same, the AR of the 

assessee appeared and stated that original return was filed on 

29.9.2009 may be treated as return filed in response to the 

notice issued under section 148 of the Act.  Subsequently, the 

AO issued a notice u/s. 143(2) /142(1) of the Act alongwith 

detailed questionnaire.  The AR appeared and filed the 

objection for initiating the proceedings u/s. 148 of the Act 

which was disposed of by the AO by passing a speaking order 

dated 12.12.2013 which the AO has reproduced at page no. 
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5-7 of the assessment order.  No doubt that the assessee filed 

an application for supply of documents relied upon for issuance 

of notice u/s. 148 of the Act, which was supplied to the 

assessee.  During the course of  survey operation, no books of  

accounts were produced even after specific  directions from the 

AO and in the post  survey enquiries.  The AO has completed 

the assessment on the basis of impounded documents  and in 

the  absence of the books of accounts, by applying the section 

145(3) of the Act in  the case of the case of the assessee and  

made the addition of Rs.  4415751/- and further addition of Rs. 

2191552/- and completed the assessment at Rs. 6974050/- by 

treating the agricultural income (for rate purpose) at Rs. 

69,600/- vide order dated 21.3.2014 passed u/s. 143(3) of the 

Act.   

6.4 Keeping in view of the facts and circumstances of the 

case, we are of the view that the issue raised  relating to 

estimation of income  computed by the AO and upheld by the 

Ld. CIT(A) is as per law, because the assessee has not  

produced  any books of accounts and the AO has completed the 

assessment on the basis of impounded documents which he 

had discussed in the assessment order, which does not need 
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any interference on our part, hence, we uphold the action of 

the lower authorities and reject the ground raised by the 

assessee.   

6.5 As regards the initiation of reassessment proceedings is 

concerned, according to the assessee is without any material,  

return filed by the assessee is solely baseless because the AO 

has completed the reassessment proceedings on the basis of 

the impounded documents by conducting the various    

enquiries during survey and post survey operation and rightly 

made  the reassessment, which action of the AO was also 

rightly upheld by the Ld. CIT(A), hence, no interference is 

required on our part.   

6.6 As regards the estimation of grade wise production at 

75%  for Grade-I, 15% for Grade-II, 5% for Grade-III, 5% for 

Grade IV and 5% for Roda.  According to  assessee, the AO has 

applied  uniform rate @3500/- per thousand and  even not 

given benefit for grade wise production as shown in the show 

cause notice.   In our view the AO has taken the bricks for both  

for rate purposes and numbers according to figures confronted 

to the assessee in the show cause notice.  The AO has given 
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concession for all types of grades of bricks manufactured.  AO 

has not applied uniform rate as argued by the Ld. Counsel for 

the assessee.  The assessee has not contested the rate per 

thousand bricks of various grades.  Therefore, the calculation 

made by the AO on the basis of various grades of bricks 

manufactured by the assessee as well as different rates for 

each grade is as per law and facts of the present case.   

6.7 After going through the  impugned order passed by the ld. 

CIT(A), we are of the view  that estimation of net profit  @21% 

has been reduced by the Ld. CIT(A) from 21% to 8% in the 

assessment year in dispute.  The turnover of the assessee from 

Brick Kiln has been calculated at Rs. 1,64,33,129/- and from 

the 3rd Kiln of Rs. 31,70,795/- has not been disputed by the 

assessee which the Ld. CIT(A) has mentioned in para no. 4.5 at 

page no. 12 of the impugned order.  The profit rate @ 8.03% 

on the turnover of 1,64,33,129 + Rs. 31,70,795/- =  

Rs.1,96,03,924/- has been disposed of by the Ld. CIT(A) by 

giving sufficient relief to the assessee.   

6.8 Keeping in view of the facts and circumstances of the 

case, we are of the view that Ld. CIT(A) has also given the 
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relief of the addition of Rs.  21,91,552/- u/s. 40A(3) of the I.T. 

Act and given the finding in para no. 5 and 5.1 at page no. 12 

& 13 and held that when income is computed by applying net 

rate of profit, in such circumstances separate addition on 

account of deduction of expenses is not permissible as no 

expenses have been claimed, in view of 134 TTJ 95 (Jod.), 

(2007) 12 SOT 444 (Ahd.), ITO vs. Narender K  Gupta (2013) 

142 ITD 303 (Jod.).  Lastly, the  ld. Counsel for the assessee 

has also filed a copy of the order dated 30 1.2019 of the Ld. 

CIT(A), Hisar in the case of M/s Shiv  Gram Udyog Mandal, VPO 

Jeeta Kheri, Distt. Bhiwani in the assessment year 2010-11 to 

2012-13 and especially draw our attention towards the finding 

of the Ld. CIT(A) in pa a no. 7 at page no. 15 & 16 by dealing 

with ground no. 3, 4 & 5 in which the Ld. CIT(A), Hisar  has 

held that AO has worked out the production taking total 

production of 6 Geds in a year and this estimation can be 

assumed when there are  perfect conditions of weather and 

availability of material as well as the demand for bricks.   Ld. 

CIT(A) has held  that this estimation of   turnover of 6  geds in 

a year is higher side and reasonable  estimation 4  geds in a 
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year to have been produced and directed the AO to reduce the 

production from 6 geds to 4 geds  in a year under appeal.     

6.9 We have gone through the orders of the Ld. CIT(A), Hisar 

dated 30.1.2019 in the case of Shiv Gramudyog Mandal 

(Supra) and  we are of the view that AO has passed the 

assessment in this case on 21.3.2014 and Ld. CIT(A) has 

passed his  impugned order on 30.9.2016.  It is noted  that the 

order dated 30.01.2019 in the case of Shiv Gramudyog Mandal 

is subsequent to the orders passed by the AO & Ld. CIT(A)  in 

the present appeal i.e. not available with them.   Keeping in 

view of the facts and circumstances as explained above and 

after going through the orders passed by the revenue 

authorities alognwith the Paper Book filed by the assessee, as 

discussed above, we are of the view that Ld. CIT(A) has passed 

a well reasoned order on the basis of the impounded 

documents which need not to be interfered on our part.  

Hence, we uphold the action of the Ld. CIT(A) and reject the 

grounds raised by the assessee and accordingly, dismissed the 

appeal of the assessee. In the result, the appeal No. 

5993/Del/2016 (AY 2009-10) filed by the Assessee stand 

dismissed.  
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7. Following the consistent view as taken in appeal No. 

5993/Del/2016 (AY 2009-10), as aforesaid,  the other 03 

appeals being ITA No. 5994 to 5996/Del/2016 (Ayrs. 2010-11 

to 2012-13) also stand dismissed.     

8. In the result, all the 04 appeals filed by the assessee 

stand dismissed.  

This decision is pronounced on 27.11.2019. 

  

 Sd/-           Sd/- 
  (G.S. PANNU)               (H.S. SIDHU)  
       VICE PRESIDENT         JUDICIAL MEMBER  
 

Dated: 27.11.2019 

“SRB” 

 Copy forwarded to:  

1. Appellant 

2. Respondent 
3. CIT     
4. CIT(A)    
5.   DR           

 

     Asstt. Registrar, ITAT, New Delhi 

TAXPUNDIT.O
RG




