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PER: VIKRAM SINGH YADAV, A.M  

 

This is an appeal filed by the assessee against the order of ld. Pr. CIT-III, 

Jaipur dated 15.03 2019 wherein the assessee has taken the following grounds 

of appeal:- 

“1. On the facts and in circumstances of the case and in law the 

learned Pr. Commissioner of Income Tax-III, Jaipur erred in invoking the 

provision of the section 263 of the income tax act without appreciating 

the facts that the assessment order under consideration was passed after 

thorough examination and enquiry regarding the “Payment of 

Commission” for selling the residential plot of the company. 

2. The learned Pr. Commissioner of the Income Tax-III, Jaipur also 

erred in brushing aside all our submission made not only at the time of 

assessment proceedings before AO, but also during hearing opportunity 

given under section 263 of income tax act. 
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3. On the facts and in the circumstances of the case, the learned Pr. 

Commissioner of Income Tax-III, Jaipur was not justified in setting aside 

the order of the assessing officer.” 

 

2. Briefly stated, the facts of the case are that the assessment in this case 

was completed u/s 143(3) on 30.11.2016 assessing total income at  

Rs. 21,93,000/-.  Subsequently, a show cause u/s 263 was issued by the Pr. 

CIT on 16.01.2019 and after taking into consideration the submissions of the 

assessee, the order passed by the Assessing Officer u/s 143(3) was set aside 

for the limited purposes of examining the allowability of the commission 

expenses claimed by the assessee company.  Against the said findings of the 

ld. Pr. CIT, the assessee is now in appeal before us   

 

3. During the course of hearing, the ld. AR submitted that the assessment 

order passed by the Assessing Officer u/s 143(3) is neither erroneous nor 

prejudicial to the interest of the Revenue. Further, there is neither lack of 

inquiry or inadequate inquiry regarding the payment of commission paid by the 

Assessing Officer for selling its plots or shops and therefore, the conditions for 

invoking the provisions of section 263 of the Act are absent in the instant case. 

It was submitted that the ld. Pr. CIT has misapprehend the facts of the case 

that the appellant company has paid the commission in the year under 

consideration and no commission was paid in the previous financial year.  It 

was submitted that in previous financial year, the company has paid a 

commission of Rs. 50,53,305/- and the same is apparent from the financial 

statement of the assessee company. It was further submitted that the ld. Pr. 

CIT, Jaipur has opined that proper inquiries and verification was not made by 

the Assessing Officer before passing the assessment order regarding the 

payment of the selling commission by appellant company to brokers/agents for 

selling its plots and shops. In this regard, our attention was drawn to the notice 
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issued by the Assessing Officer u/s 142(1) of the Act dated 24.06.2016 wherein 

vide query No. 25, the appellant company was asked to file the details of 

payments of commission in the prescribed format.  It was submitted that the 

assessee company in compliance to the same has vide letter dated 11.11.2016 

submitted the details of commission. Further, during the assessment 

proceedings, the assessee company produced all the books of accounts as well 

as relevant documents before the Assessing Officer which contained the 

complete details like name of the broker, his address, PAN details, amount of 

commission paid, details of plots/shops sold by respective broker, amount of 

TDS, rate of commission and registered values of the plots/shop sold by these 

brokers. It was accordingly submitted that the Assessing Officer has thoroughly 

examined the matter by calling the specific details and the explanations on the 

issue involved. Regarding explanation-2 inserted by Finance Act, 2015 with 

effect from 01.06.2015 invoked by the ld Pr CIT, the ld. AR submitted that the 

said explanation no way means tha  the enquires should have been made in 

the manner as desired by Pr. CIT  It was submitted that the said explanation 

does not authorize or give unfettered powers to the ld. Pr. CIT to revise each 

and every order. If that be the case, then the ld. Pr. CIT can find fault with 

each and every assessment order. She can also force the AO to conduct the 

enquiries in the manner preferred by her, thus prejudicing the independent 

application of mind by the Assessing officer.  It was submitted that the same 

could not be the intention of the legislature in inserting Explanation 2 to section 

263 of the Act, since it would lead to unending litigations and there would not 

be any point of finality in the legal proceedings. In the present case, the 

Assessing officer collected necessary details, examined the same and then 

framed the assessment order u/s 143(3) of the Act. It was further submitted 

that even ld. Pr. CIT is also not confident enough in holding the assessment 

order as erroneous which is causing prejudice to the interest of the Revenue as 

she has given the findings that some aspects of the issue should be seen by 

TAXPUNDIT.O
RG



                                                                                                                                                   ITA No. 713/JP/2019  

Aashiyana Jaipur Developers (P) Ltd., Jaipur  Vs. Pr. CIT-III, Jaipur  

 

4 

 

the AO and that too only on test check basis. Further, reliance was placed on 

Hon’ble Supreme Court decision in case of Malabar Industrial Co. Ltd vs CIT 

109 taxman 66 and various High Court decisions.  It was accordingly submitted 

that the order of the ld Pr CIT should be set-aside.   

 

4. Per contra, the ld. CIT DR submitted that the case of the assessee was 

selected for complete scrutiny under CASS and reason for such selection is 

large commission and low net profit. In the course of assessment proceedings, 

the Assessing officer called for details of commission in the prescribed format 

as per which name and address, nature of work done, amount of commission 

paid, amount of TDS, and rate of TDS were asked  The assessee company in 

response thereto did not submit the details in the required format but 

submitted ledger account of commission paid for the period 01.04.2013 to 

31.03.2014, a few confirmations of ledger account and later submitted details 

such as name of the parties, PAN, amount paid and TDS deducted. It is seen 

that even complete address of each recipient were not mentioned nor was 

there any mention of work done/plots sold/name & address of the purchasers 

introduced by these brokers. There is no linkage to the work done or plots sold 

along with documentary evidence on record.  The Assessing officer accepted 

the payment of commission merely on the basis of details of payment made 

and TDS deducted thereon. No doubt the assessee company submitted details 

in respect of payments made towards commission, TDS deducted therefrom 

but that is not enough for claiming it as business expenditure. The payment of 

commission by cheque, deduction of TDS thereon etc. are not enough for 

deciding the allowability of commission expenditure unless assessee establishes 

that these payments were made for the purpose of business. The Assessing 

officer neither collected any detail nor conducted any inquiry nor made any 

further verification with respect to services rendered/plots sold via commission 

agents/brokers before completing the assessment which was essential in the 
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facts of this case before allowing the claim of the said expenditure. It was 

further submitted that during the course of revision proceeding, the assessee 

company was asked to justify the payment of commission along with 

supporting documents by relating the same to the sale of plots. The assessee 

company submitted the details in the form of a chart vide letter dated 

18.02.2019 and further submissions were filed vide letter dated 05.03.2019 and 

the same have been duly examined by the ld Pr CIT and she has given her 

findings at para 7 & 8 of the order which reads as under:  

 

“7. The following points are noted with regard to the claim of 

commission by the assessee company: 

i. Assessee Company was incorporated in the year 2012 and 

this being the second year of its operations. 

ii. Assessee has paid commission of Rs. 1,75,28,486/- 

against turnover of Rs. 5,45,09,089/- which constitutes 

32.15% of the turnover as against the payment of 

commission of Rs. 50,53,305/- ( 16,92% of turnover) in 

A.Yr  2013-14. 

iii. The payment of commission is spread across 70 parties and 

most from outside Jaipur. 

iv Rate of commission varies from Rs. 80/sq. yard to Rs. 

400/sq. yard. The rate even within the same scheme for 

example, in IPV scheme varies from Rs. 100/sq. yard to 

400/sq. yard therefore assessee's reasoning that 

depending upon the location/area etc. the rate of 

commission varies is not prima-facie acceptable.  
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v. All these details linking the commission to the sale of 

plots was not before the AO and AO did not examine 

and verify the facts stated therein.  

       vi During the course of present proceedings no 

documentary evidence was produced to demonstrate 

that the transactions of sale of plots were negotiated 

through the broker concerned. Assessee only submitted 

that at the back of each registry the name of the broker 

and amount of commission is written. Copy of few 

deeds were submitted wherein on the backside of last 

page such details were mentioned in pencil. It is also 

noted that in these deeds there is no mention of broker 

concerned nor has he signed there as witness. 

      vii During the course of present proceedings assessee also 

submitted affidavit from 4 parties to whom commission 

was paid. These affidavits are of identical format 

acknowledging the receipt of commission for selling of 

plots but no details of such plots are given. It does not 

mention anything about the persons who were 

introduced by him and to whom the plots were sold. 

8. In view of the above stated facts and in the circumstance, AO 

should have carried out further enquiries before accepting the claim 

of commission. Though the case was selected on the reasons of 

payments of large commission & low net profit, AO neither collected 

requisite details nor conducted any inquiry to verify the claim of the 

assessee. AO accepted the claim merely on the basis of payment 

details and TDS deducted therefrom and completed the assessment 

simply by making ad-hoc disallowance of Rs. 60,000/- for want of 
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proper bills and disallowance of Rs. 74,000/-was made out of 

advertisement expenses for non-deduction of TDS u/ s 40(a)(ia) of 

the Act and without looking into all the aspects relating to the claim 

of commission, which clearly shows non-application of mind by the 

AO. It is not a case where AO enquired into all aspects, collected 

requisite details and then he has taken a view on the issue in hand. 

In view of the above, it is evident that the AO passed the order 

without making necessary inquiries/verification which ought to have 

been made' in this case before allowing the claim of commission. 

The assessment order passed by the AO is therefore held to be 

erroneous in so far as it is prejudicial to the interest of revenue. The 

order passed by the AO is also held to be erroneous in so far as, it is 

prejudicial to the interest of revenue in term of clause (a) of 

explanation 2 to sec. 263 of the Act….” 

It was accordingly submitted that there is no illegality in the exercise of 

jurisdiction by the ld. Pr. CIT u/s 263 and the order so passed by the Pr. CIT 

may accordingly be confirmed  Further, reliance was placed on the decision of 

Hon’ble Supreme Court in case of Daniel Merchants Private Limited and others 

(SLP no. 23976/2017 dated 29.11.2017).     

 

5.  We have heard both the parties and perused the material available on 

record.  The case of the assessee company was selected for scrutiny for the 

purposes of verification of large commission expenditure claimed while filing its 

return of income.  Therefore, it was incumbent on part of the Assessing officer 

to carry out the necessary examination and investigation which any officer with 

a reasonable intellect faced with a similar matter would have carried out. In the 

instant case, the Assessing officer issued notice u/s 142(1) dated 24.06.2016 

and as part of the standard questionnaire attached thereto, at point no. 25 had 

asked the assessee to submit the details such as name and address of the 
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person to whom the commission was paid, nature of work done, amount of 

commission paid, TDS and rate of TDS and the matter was fixed for hearing on 

8.7.2016.  Thereafter, on 11.11.2016, the assessee submitted the details of 

commission expenses and TDS thereon.  The kind of details which were 

submitted and the line of enquiry by the Assessing officer can be appreciated 

by subsequent assessee’s letter dated 25.11.2016 and the relevant extract 

thereof reads as under:  

 

“With reference to above said subject, in continuous to our last hearing 

and as desired by your honor we are pleased to submit as follows: 

At the time of last hearing your honor has asked us give the person wise 

list of the persons to whom we have paid the commission. In this regard 

we are enclosing herewith a separate statement containing the name of 

the persons as well as amount paid to him. We are also mentioning the 

individual PAN of all the persons  

Your honor has also asked to us to get the amount paid confirmed from 

these persons. In this regard please note that we have already filed the 

copies of confirmations letters from some of the persons.” 

6. Therefore, the details so submitted are name of the persons, their PAN 

number, amount of commission paid and TDS thereon and that too, as part of 

latter submission dated 25.11.2016 and some confirmation letters were filed 

earlier.  Taking the said bare minimum information on face value, the 

assessment was completed by the Assessing officer and order under section 

143(3) was passed on 30.11.2016 within five days of receipts of such 

information.  There is no information which has been submitted regarding the 

payment of commission and its linkage with which plots and scheme launched 

by the assessee company and whether such plots have been sold or merely 

booked and any documentation to corroborate the same.  We therefore find 
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that firstly, the assessee has not submitted complete details as sought by the 

Assessing officer initially and later, when part information was received, the 

same was kept on file and assessment order passed within five days of receipt 

thereof.  There is nothing on record which suggests that the Assessing officer 

carried out any thorough examination of these transactions.  The Assessing 

officer simply accepted the submissions of the assessee that commission 

payments have been made to respective individuals and TDS deducted 

thereon. The payment of commission and deduction of TDS thereon is not 

enough for deciding the allowability of commission expenditure unless assessee 

establishes that these payments were made for the purpose of business. 

Therefore, we agree with the contention of the ld CIT DR that Assessing officer 

neither collected relevant detail nor conducted any inquiry nor made any 

further verification with respect to services rendered/plots sold via commission 

agents/brokers before completing the assessment which was essential in the 

facts of this case before allowing the claim of the said expenditure.  

 

7. Further, we find that it is only during the revisionary proceedings before 

the ld Pr CIT that the assessee has submitted further details as listed at page 

44-61 of the paper book and which have been examined by the ld Pr CIT 

where she has highlighted glaring discrepancies in para 7 & 8 of her order as 

we have noted above. We therefore find that it is clearly a case of lack of 

enquiry and reference can be drawn to observations of the Coordinate Bench in 

case of Subhlakshmi Vanijya (P.) Ltd. vs Commissioner of Income-tax-I, 

Kolkata, reported in 60 taxmann.com 60 (Kolkata - Trib.) wherein it was held 

under:  

“It is imperative for the Assessing Officer to conduct enquiry to satisfy 

himself about the genuineness of transactions. Scope of the term 

'enquiry' can be diverse in different circumstances. There cannot be 

straight jacket formula to positively conclude as to conducting or non-
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conducting of 'enquiry' by the Assessing Officer. It depends on the facts 

and circumstances of each case. Where the facts are just ordinary and 

prima facie there is nothing untoward the recorded transaction, in such 

circumstances, the obtaining of the documents and the application of 

mind thereon, without a further outside enquiry, may mean that the 

Assessing Officer did conduct enquiry, leaving the question open as to 

whether it was a proper or an improper enquiry. But, where the factual 

scenario of a case prima facie indicates abnormalities and cry for looking 

deep into it, then a mere collection of documents cannot be held as 

conducting enquiry, leave aside, adequate or inadequate. In such later 

cases, only when the Assessing Officer, after collection of the initial 

documents, embarks upon further investigation, that it can be said that 

he initiated enquiry. Where the facts of a particular transaction cry 

hoarse about its non-genuineness and even a casual look at such facts, 

prima facie, divulges foul play, then the alarm bell must ring in the mind 

of the Assessing Officer for making further examination. Collection of 

papers on record in such circumstances cannot be construed as 

conducting a proper enquiry. If in such circumstances, the Assessing 

Officer simply gathers documents and keeps them on record, then such 

nominal enquiry falls within the overall category of 'no enquiry' because 

of the inaction on the part of the Assessing Officer to read a writing on 

the wall.”  

 

8. In the instant case, where there are commission payments which 

constitute 32.15% of assessee’s turnover which seems quite unusual in the 

assessee’s line of business and rate of commission within the same 

project/scheme various from Rs 100/sq yard to Rs 400/sq yd and the 

commission payment have been made to over 70 parties mostly outside the 

city of Jaipur and more so, when the matter was selected for the precise 

TAXPUNDIT.O
RG



                                                                                                                                                   ITA No. 713/JP/2019  

Aashiyana Jaipur Developers (P) Ltd., Jaipur  Vs. Pr. CIT-III, Jaipur  

 

11 

 

reason of examination of such huge commission payments, it is ordinarily 

expected that the Assessing officer examine these transactions thoroughly 

rather than just relying on the information submitted by the assessee company.   

It is not a question of kind and extent of enquiry and hence, a difference of 

approach and methodology of examination of a particular transaction as done 

by the AO and as suggested by the ld Pr CIT.  No doubt every Assessing officer 

has his unique style of functioning and no hard and fast rule can be laid down 

as to how he should conduct the enquiry in discharge of his statutory functions. 

However, where the factual scenario of a case prima facie indicates 

abnormalities and cry for looking deep into it, then a mere collection of 

documents cannot be held as conducting an enquiry. In our considered view, it 

is a clear case of lack of enquiry on part of the Assessing officer and the order 

thus passed is clearly erroneous and prejudicial to the interest of the Revenue.     

 

9. In light of above discussions, where the AO shuts his eyes and the ld 

PCIT discovers the glaring discrepancies leading to non-satisfaction of cardinal 

test of admissibility and allowability of commission expenditure during the 

course of his examination of records, we donot think there is any infirmity or 

illegality in ld Pr CIT exercising her revisionary jurisdiction u/s 263 of the Act.  

It is not a case where the Pr. CIT has set-aside the assessment order rather 

she has examined these transactions and has carried out broad analysis of the 

documentation so submitted by the assessee company and has come to a 

conclusion, that the AO has failed to carry out adequate enquiries which he 

should have conducted especially in light of glaring discrepancies in the 

documentation so submitted by the assessee company.  Our view is fortified by 

the judgement of the Hon’ble Supreme Court in case of Daniel Merchants 

Private Limited and others (supra) where the Hon’ble Supreme Court has 

dismissed the SLP holding as under:  
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“In all these cases, we find that the Commissioner of Income Tax had 

passed an order under section 263 of the Income tax Act, 1961 with the 

observations that the Assessing officer did not make any proper enquiry 

while making the assessment and accepting the explanation of the 

assessee(s) in so far as receipt of share application money is concerned.  

On that basis, the Commissioner of Income tax had, after setting aside 

the order of the Assessing officer, simply directed the Assessing officer to 

carry thorough and detailed enquiry.  It is this order which is upheld by 

the High Court. We see no reason to interfere with the order of the High 

Court.” 

10.  Before parting, we may add that we have also gone through other legal 

authorities on the subject as brought to our notice by the ld AR which have 

been rendered in the context of specific facts and circumstances of the 

individual cases, however, the same doesn’t support the case of the assessee 

company.   

 

11.  We accordingly upheld the order passed by the ld Pr CIT u/s 263 of the 

Act setting aside the assessment order passed by the Assessing officer for the 

limited purposes of examining the allowability of the commission expenses 

claimed by the assessee company.     

 

In the result, the appeal filed by the assessee is dismissed.       

 

Order pronounced in the Open Court on 25/11/2019.  

 

           Sd/-                                                   Sd/-                                                 
    ¼fot; iky jko½               ¼foØe flag ;kno½ 
  (Vijay Pal Rao)         (Vikram Singh Yadav) 

U;kf;d lnL;@Judicial Member     ys[kk lnL;@Accountant Member 
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Tk;iqj@Jaipur   

fnukad@Dated:-  25/11/2019 
*Ganesh Kr. 
vkns'k dh izfrfyfi vxzsf’kr@Copy of the order forwarded to: 
1. vihykFkhZ@The Appellant- Aashiyana Jaipur Developers (P) Ltd., Jaipur 
2. izR;FkhZ@ The Respondent- Pr. CIT-III, Jaipur 

3. vk;dj vk;qDr@ CIT 

4. vk;dj vk;qDr@ CIT(A) 

5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur. 
6. xkMZ QkbZy@ Guard File {ITA No. 713/JP/2019} 

             vkns'kkuqlkj@ By order, 
                 

lgk;d iathdkj@Asst. Registrar
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