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O R D E R 

 

PER S. RIFAUR RAHMAN, A.M. :  

          

These appeals are filed by both Assessee and Revenue 

against the order of the Commissioner of Income Tax (Appeals)-8,   

Hyderabad. Since the facts and issues involved in all these appeals 

are common and identical, all these appeals are heard together and 

are being disposed by way of this common order for the sake of 

convenience.    
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Condonation of delay: 
 

2. As far as the Revenue appeals are concerned, the Revenue 

has filed these two appeals with a delay of 03 days. For that 

Revenue has filed affidavits, seeking condonation of delay in filing 

the appeals.  

 

2.1. Considering the petitions for condonation of delay in respect 

of Revenue and being satisfied with the reasonable cause for the 

delay, we hereby condone the delay in filing the appeals, which are 

admitted being heard on merits. 

 

First of all, we shall discuss herewith the appeals relating to 

Section 201(1) & 201(1A) of the Act   For the sake of clarity, facts 

relating to assessee’s appeal in ITA No. 318/Hyd/2018 are 

discussed hereunder: 

 

3. Brief facts o  the case are that assessee-company is engaged 

in the business of construction and operation of sea port at 

Krishnapatnam, Nellore District, Andhra Pradesh. A TDS survey 

u/s. 133A of the Income Tax Act [Act] was conducted in the 

business premises of the assessee-company on 12-09-2013.  

During the survey, it was observed that the assessee-company did 

not adhere to the provisions of TDS in respect of deduction under 

certain sections and remittance of the same in to Government 

account within the statutory due dates.  Accordingly, notices were 

issued and served on the assessee.  On the basis of the information 

available and examination of books, it is noticed that assessee has 

made payment to the extent of Rs. 331.38 Crores during the month 
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of May, 2010 and June, 2010 to M/s. Navayuga Engineering 

Company Limited (NECL), an EPC contractor of the assessee-

company and sister concern.  On verification of the records, it is 

noticed that assessee has made TDS deduction for an amount of 

Rs. 272.13 Crores @2% on 31-03-2011 and the same was remitted 

to the Government account on 04-08-2011. Out of the balance 

amount of Rs. 59.24 Crores, Rs. 54.24 Crores was paid to M/s. 

Navayuga Udipi Tollway Private Limited (NUTPL) towards share 

application money. But it was debited to the account of NECL, EPC 

a/c.  The assessee has admitted to the extent of Rs. 5 Crores, no 

TDS was made during this period. Acc rdingly, the Assessing 

Officer made additions u/s. 201(1) & 201(1A) of the Act of Rs. 5 

Crores as well as Rs. 54.25 Crores   Further, the Assessing Officer 

noticed that assessee has not remitted the TDS in to  the account 

of Central Government within the time and calculated u/s. 201(1A) 

interest for the delay in remittance to the Government a/c. 

 

3.1. Aggrieved with the above order, assessee preferred an appeal 

before the C T(A). 

 

4. Before the Ld.CIT(A), assessee submitted regarding TDS of 

Rs. 5 Crores, as under: 

 

“The AR submitted that M/s. NECL, to whom the said payment of Rs. 5 
crores was  made without effecting TDS, has since filed the return of 
income for the A.Y. 2011-12 and admitted the amount of Rs. 5 crores as 
receipts and in support of the same, acknowledgement page of the return 
of NECL was submitted. The AR submitted that as per the judgment of 
Supreme Court in the case of CIT vs. Hindustan Coca-cola Beverage Ltd. 
(293 ITR 226), when the payee has admitted the receipts in its return of 
income, the payer should not be held to be an assessee in default and 
therefore the computation of short deduction uls 201(1) may be deleted. 
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With regard to Interest u/s 201(1A), it was submitted that the AO charged 
interest upto the month of the assessment order where as it should have 
been levied only upto the date of payment of tax by the payee”.  
 

4.1. Regarding the said issue, the Ld.CIT(A) held as under: 

 

“5. I have considered the issue and submissions made by the AR. The 
appellant payer shall not be held to be an "assessee in default” only if the 
payee has furnished his return of income u/s. 139; has taken into account 
such sum for computing the income; and has paid the tax due on the 
income declared by him; and furnishes certificates to this effect from an 
accountant in Form No. 26A as per Proviso to section 201(1). In the present 
case, the certificate by the accountant in the prescribed form i.e. Form 26A 
was not furnished by the appellant. Since the conditions laid down in the 
proviso to Section 201(1) have not been fulfilled, the assessee is held to be 
an "assessee in default" and the demand raised by the AO u/s.201(1) is 
upheld.  
 
As regards the levy of interest u/s. 201(1A), since the appellant failed to 
furnish the said certificate i.e. Form No. 26A from an accountant in respect 
of the payee, interest shall be leviable from date of crediting the said 
amount in the books of account of the payer till the date of passing of the 
impugned order. Therefore, interest levied by the AO u/s. 201(1A) of Rs. 
5,70,000/- is upheld and the ground of appeal is dismissed”.  
 

5. Before the Ld CIT(A), assessee submitted regarding payment 

of Rs. 54.24 Crores, as under: 

 

“The AR submitted that the said amount was transferred through RTGS 
from the ICICI Bank of the appellant to the Bank account of NUTPL 
towards share application money and submitted a copy of the letter 
written by the appellant to ICICI Bank for transfer funds thru RTGS to 
NUTPL and also copy of the ICICI Bank statement evidencing the transfer 
of said funds on 25.06.2010 to NUTPL, which have been produced before 
the AO. The fact is that NUTPL allotted shares to the appellant company 
and the AR enclosed relevant minutes of NUTPL in this regard. The 

appellant also furnished audited Balance Sheet (Schedule - 6) of the 
appellant as on 31.03.2011 wherein, the said amount was shown as 
investment in the shares of M/s. NUTPL. The entire confusion happened 
due to posting of wrong entries in the Ledger, which have been corrected 
later. The AR submitted that the AO misdirected himself by treating the 
said amount as towards execution of contract by NECL and not towards 
share application money in NUTPL In spite of producing ail the relevant 
evidences like Bank statement of the appellant evidencing the transfer of 
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funds to NUTPL, Board Resolution of allotment of share by NUTPL, 
reflection of the said investment in the Balance sheet of the appellant etc. 
the AO rejected the contentions. ……..”.  
 

5.1. Regarding the said issue, the Ld.CIT(A) held as under: 

 
“6.3 I have carefully considered the issue and submissions made by the 
AR. From the evidences furnished by the appellant in the form of letter to 
the bank to remit the said amount to NUTPL vide letter dt. 25.06.2010, 
reflection of the said amount in the bank account of appellant on the same 
date i.e. 25.06.2010, board resolution of NUTPL allotting shares for the 
said amount to the appellant, appearance of the said payment as 

investments in the shares of NUTPL in the books of account of the 
appellant (Balance Sheet as on 31.03.2011) demonstrate that the said 
payment was made by the appellant towards share application money in 
NUTPL. As stated by the appellant, a mistake appears to have happened 
while recording the said transaction wherein it was debited to the account 
of NECL raising doubts in the mind of the AO that the said payment was 
towards contract payments. In view of the evidences submitted by the 
appellant during the course of proceedings before the AO and also during 
the appeal proceedings, the payments made to NUTPL is held to be 
towards share application money and therefore the provisions of TDS are 
not applicable. Therefore, the consequent demand and interest thereon 
raised in this regard is deleted and the ground of appeal is allowed”.  
 

6. The next issue before the CIT(A) is that the assessee has 

deducted TDS and has remitted belatedly on various dates.  The 

section wise details of the late remittances and interest thereon are 

given below  

 

Section Amount paid TDS deducted Interest  

u/s. 201(1A) 

192 15,20,66,943. 3,75,12,729 23,07,604 

194A 10,85,29,916 1,08,52,993 4,09,201 

194C 5,49,58,03,061 10,28,61,663 94,08,095 

194H 2,65,720 26,572 784 

194I 25,17,40,557 77,31,992 2,11,977 

194J 53,99,14,931 2,30,62,576 5,02,042 

 Total interest u/s. 201(1A) 1,28,39,703 
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6.1. The Ld.AR of the assessee raised this issue before the 

Ld.CIT(A) as under: 

  

“It was submitted that advance payments were given to NECL earlier 
which have been adjusted against the Running Account (RA) bills raised 
by NECL. As per the AR, tax is deductable at the time of crediting of the 
sum to the account of the contractor or at the time of payment of the sum, 
whichever is earlier. However, the deduction prescribed is towards income 
tax on income comprised therein. There is no income comprised in the 
advance payments. Income comprises in the receipts of money at the time 
of adjustment of advances in the RA bills. Therefore, the liability to deduct 
tax does not arise at the time of making advances but only at the time of 
adjustment of advances in the works contract payments. It is the 
submitted that though the advances were made earlier i.e. in May 2010 
and June 2010, they were adjusted subsequently against RA bills as per 
the table given in para 9 of the written submissions of the appellant. ……”.  
 

6.2. Regarding the said issue, the Ld.CIT(A) held as under: 

 

“7.2 I have carefully considered the submissions made by the AR. The 
submissions of the AR that TDS provisions will be applicable only while 
crediting the amount / adjustment of advances against RA bills and not at 
the time of crediting advances to the contractor is misplaced and 
misconceived. This interpretation of the AR is farfetched and it is against 
the spirit of the provis ons of the Act. Provisions of section 194C do not 
make any distinction as to whether crediting of the account is towards 
advances or towards RA bills or final settlement of the bills. The wording 
of the section is very clear wherein tax has to be deducted at the time of 
crediting of the sum to the account of the contractor or at the time of 
payment of the sum, whichever is earlier”.  
 

6.3. Aggrieved with the partial relief given to assessee on deletion 

of interest u/s. 201(1A) on payment to NUTPL, Revenue has filed 

an appeal.  

 

ITA No. 318/Hyd/2018: 

 

2(a) Learned CIT(A) is not justified in upholding the demand of Rs. 
5,00,00,000/- u/s. 201(1) although the payee, Navayuga Engineering Ltd 
included the amount in its receipts while filing its return of income for 
assessment year 2011-12 and paid to tax on it. 
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(b) Learned CIT(A) has erred in law in not following the judgement of 
Supreme Court in the case of Hindustan Coca-Cola Beverages Ltd (293 
ITR 226) and the Board Circular No. 275/201/95-IT(B) dated 29-01-1997 
referred to therein.  The judgement is applicable irrespective of filing of 
Form No. 26A which is prescribed w.e.f. 01-07-2012 i.e., after the current 
assessment year. 
 

7. With regard to the above, Ld.CIT(A) has rejected the plea of 

the assessee, because the assessee has not filed Form No. 26A as 

per provisions to Section 201(1) of the Act so that Assessing Officer 

could have determined whether the assessee is in default or not.  

But in our considered view, no doubt assessee has not filed the 

Form 26A but now assessee has brought evidence before the 

Assessing Officer to substantiate that the payee  NECL has filed 

the return of income and paid the due tax.  We cannot forget that 

assessee is collecting the above tax on behalf of Government and 

the duty on the assessee is statutorily obligated upon. When 

assessee fails to comply with the provisions, the liability is on the 

assessee until the due tax is collected or paid to Government.  In 

this case, no doubt assessee has not complied with the provisions 

but Government has collected the due tax from the payee on the 

date of filing the return of income and payee paid the due tax 

before filing the return of income. Therefore, following the decision 

of the Hon'ble Supreme Court in the case of Hindustan Coca-Cola 

Beverages Ltd., (supra), the department is allowed to claim interest 

on failure is upto the date of filing the return of income.  Therefore, 

we direct the Assessing Officer to calculate the interest u/s. 

201(1A) from the date of payment to the date of filing of the return 

of income by the payee. Therefore, ground of appeal filed by the 

assessee is allowed. 
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“3(a) Learned CIT(A) is not justified in upholding the interest u/s. 201(1A) 
on Rs. 10,00,000/- that is the tax deductible u/s. 194C from payment of 
Rs. 5 Crores.  Payee filed its return and is liable to pay interest u/s. 234B 
w.e.f. 01-04-2011 on the assessed tax which includes the tax not 
deducted u/s. 194C. 
 
(b) Interest is payable u/s. 201(1A) up to 31-03-2011 in the facts and 
circumstances of the assessee having accepted the liability to interest u/s. 
234B while filing its return. 
 

Additional Grounds of Appeal:  

 

“1. Learned CIT(A) has erred in sustaining the entire interest u/s. 201(1A) 
of the I.T. Act, amounting to Rs. 1,22,98,760. 
 
2. (a) Learned CIT(A) & A.O overlooked the fact that there is double 
taxation by way of interest, once u/s. 201(1A) from the payer-assessee 
and again u/s. 234C from Navayuga Engineering Company Limited 
(NECL).  Further, in respect of payment of Rs. 5,00,00,000/-, interest u/s. 
234B is chargeable and has been charged on the payee, NECL. 
 
(b) Amounts already considered for computation of liability of the payee 
(NECL) u/s. 234C, 234B, ought to have been excluded for purpose of 
charge of interest u/s. 201(1A). 

 

8. Considered the rival submissions. Assessee has submitted 

that the payee has filed return of income and paid the due tax 

including interest u/s. 234B, Assessing Officer cannot calculate 

interest u/s. 201(1A).  In our view, assessee failed to understand 

the mandate of the two Sections i.e., Sec. 201(1) is the obligation 

on the collector of tax and Sec. 234B is the obligation on the tax 

payer itself, who has to pay the due tax on time. There is 

significant difference in statutory obligations posted on the 

collector of tax and statutory obligation on the tax payer.  

Therefore, these two obligations and the mandate of two sections 

are different and cannot be equated.  Accordingly, grounds raised 

by assessee are dismissed. 
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Revenue’s appeal in ITA No. 275/Hyd/2018: 

 

9. In this appeal, Revenue has raised the following grounds of 

appeal: 

 

“1. On the facts and circumstances of the case and in law, the learned 
CIT(A) erred in deleting the demand raised u/s.201(1) & 201(1A) 
pertaining to amount paid of Rs.54,24,79,0001- to Mis. Navayuga 
Engineering Company Limited without deducting Tax at source for the AY 
2011-12.  
 
2. Whether in the facts of the case, the learned CIT(Appeal) is correct in 
treating the amount of Rs.54,24,79,000/- as share application money 
which was in fact the payments toward EPC contracts paid to M/s. 
Navayuga Engineering Company Limited.  
 
3. Whether the learned CIT (A) erred in fac  to ignore that the assessee has 
directly paid for share application money to M/s. Navayuga Udipi Tollway 
Private Limited.  
 
4. Whether the learned CIT (A) erred in fact to accept the payment of share 
application money through M/s. Navayuga Engineering Company Limited 
on behalf of the assessee on the same date and through journal entry 
even when the payment was made directly to  
M/s. Navayuga Udipi Tollway Private Limited.  
 
5. Whether the learned CIT(A) has erred in fact in not appreciating that it 
is a related party t ansaction beyond the human probability.  
 
6. Whether the learned CIT(A) has failed to appreciate, the fact that no 
confirmation from M/s. Navayuga Udipi Tollway Private Limited with 
regard to investment on behalf of M/s. Navayuga Engineering  
Company Limited was furnished by the assessee.  
 
7. Any other ground which the appellant may urge either before or at the 
time of hearing”.  

 

10. Ld.DR submitted that with reference to Section 201(1) order 

that there is mis-match of figures and information in Balance 

Sheet of assessee and NECL, which was submitted before the 

Assessing Officer. He submitted that the shares were allotted 

subsequently in 2011 and the information submitted were all after 
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thought to cover the failure on the part of assessee.  He submitted 

that this issue may go back to Assessing Officer for further 

verification. 

 

11. Ld.AR heavily relied on the findings of Ld.CIT(A) and opposed 

the matter to go back to Assessing Officer. 

 

12. Considered the rival submissions. We notice that assessee 

has filed evidence to show that assessee was intended to make 

payment to NUTPL towards share application money but due to 

wrong entry in the ledger, it showed that i  has paid to NECL.  It 

filed the copy of letter submitted before the ICICI Bank and bank 

statement. It also filed the Board resolution and subsequent 

allotment of shares on 28-01-2011. Based on that, Ld.CIT(A) has 

granted relief. 

 

13. On careful verification of bank statement of NUTPL submitted 

before us, we notice that NUTPL received Rs. 54.25 Crores on 25-

06-2010 but on the next day, the same funds were transferred to 

NECL (Refer Pg. 39 of the Paper Book). What is the necessity to 

transfer on the next day, what is the purpose, is it paid on behalf 

of assessee or whether they have their own contract. The balance 

sheet of NECL and NUTPL were not filed before us to verify the 

figures.  Since there are discrepancies noted in the entries and 

bank transactions, we deem it fit and proper to remit this issue 

back to the file of Assessing Officer to verify this transaction 

exclusively from the letter issued to ICICI and payment to NUTPL 

and subsequently, same payment of Rs. 44.25 Crores and Rs. 10 

Crores were made from NUTPL to NECL on the next day.  
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Accordingly, grounds raised by Revenue are allowed for statistical 

purposes.  

 

14. In the result, the appeals in ITA Nos. 318/Hyd/2018 is partly 

allowed & 275/Hyd/2018 is treated as allowed for statistical 

purposes. 

 

15. As far as the appeals relating to Section 271C of the Act are 

concerned, since the facts and issues are identical and same, we 

are remitting these appeals also to the file of Assessing Officer to 

modify the order, based on the findings given in this orders herein 

above for ITA Nos.  318/Hyd/2018 & 275/Hyd/2018.   

 

16. In the result, the appeals in ITA Nos. 319/Hyd/2018 & 

276/Hyd/2018 are treated as allowed for statistical purposes. 

 

17. To sum-up, appeal in ITA No. 318/Hyd/2018 is partly 

allowed and all the remaining appeals are allowed for statistical 

purposes. 

 

          Order pronounced in the open court on  12th April, 2019 

       
 

 
       
(P. MADHAVI DEVI)                                (S. RIFAUR RAHMAN)                                   

JUDICIAL MEMBER                              ACCOUNTANT MEMBER 
 

Hyderabad, Dated  12th  April,  2019 
 

TNMM 
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Copy to :  
 

1. M/s. Krishnapatnam Port Company Limited, Plot No. 379, 
Road No. 10, Jubilee Hills, Hyderabad. 

 
 

2. Addl. Commissioner of Income Tax (TDS), TDS Range-1, 
Hyderabad.  
 

3. Dy. Commissioner of Income Tax, TDS Circle-1(1), 
Hyderabad. 
 
4. Asst. Commissioner of Income Tax (TDS), TDS Circle-1(1), 
Hyderabad. 

 

5. The CIT(Appeals)-8, Hyderabad 
 
6. The CIT(TDS), Hyderabad 
 
7.  D.R. ITAT, Hyderabad 
 

8.  Guard File 
 
 
 

S.No. Details Date 

1 Draft dictated on 18-03-19 

2 Draft p aced before author 18-03-19 

3 Draft proposed & placed before the Second Member  

4 Draft discussed/approved by Second Member  

5 Approved Draft comes to the Sr. PS/PS  

6 Kept for pronouncement  

7 File sent to Bench Clerk  

8 Date on which the file goes to Head Clerk  

9 Date on which file goes to A.R.  

10 Date of Dispatch of order  
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