
आयकर अपील य अ धकरण, ‘डी’ यायपीठ, चे नई
IN  THE  INCOME  TAX  APPELLATE  TRIBUNAL , ‘D’ BENCH,   CHENNAI
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BEFORE SHRI A.MOHAN ALANKAMONY, ACCOUNTANT MEMBER
AND  SHRI DUVVURU RL REDDY,  JUDICIAL MEMBER

आयकर अपील स.ं/I .T.(SS)A.No.19/Chny/2014
Block Period :  01.04.1996 to 27.03.2003

M/s. Rakesh Sarin & Sons HUF
No.15/4, Masilamani Road,
Balaji Nagar, Royapettah,
Chennai – 600 014.

Vs The Deputy Commissioner of
Income Tax,
Central Circle II(1),
Chennai -34.

PAN: AAAHR3518N
(अपीलाथ /Appellant) ( यथ /Respondent)

अपीलाथ क ओर से/ Appellant by : Dr.M.Srinivasa Rao, CIT

यथ क ओर से/Respondent by : Shri K.Ravi, Advocate

सुनवाई क तार ख/Date of hear ing : 29.01.2019

घोषणा क तार ख /Date of Pronouncement : 03.04.2019

आदेश / O R D E R

Per A. Mohan Alankamony, AM:-

This appeal by the assessee is directed against the order

passed by the learned Commissioner of Income Tax (A)(C)-II,

Chennai, dated 30.09.2014 in ITA No.452/06-07 for the block

period 01.04.1996 to 27.03.2003 passed U/s.250(6) r.w.s. 143(3)

r.w.s. 158BC & 158BD of the Act.
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2. The assessee has raised several grounds in its appeal

however the cruxes of the issues are that:-

i. The Ld.CIT(A) has erred in upholding the Order of the

Ld.AO that the assessee had not filed its return of income

for the assessment years falling within the block period

before the date of search and thereby made addition of

Rs.14,28,240/-.

ii. The Ld.CIT(A) has erred in sustaining the addition made by

the Ld.AO amounting to Rs.10,00,000/- being the money

advanced to M/s. Vicky Films and Rs.4,50,000/- being the

money advanced to M/s. Nadiadwala Grandson

Entertainment as unexplained investment.

iii. The Ld.CIT(A) has erred in confirming the addition of

Rs.4,500/ towards investment in shares, Rs.5,00,000/-

towards investment made in RBI bonds, Rs.25,000/- with

respect to investment made in various UTI/IDBI and HDFC

Relief bonds,  Rs.20,000/- being the investment made in

Kisan Vikas Patras, Rs.3,50,000/- and Rs.41,50,000/-

towards investment in RBI relief bonds which was assigned
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to Standard Chartered Bank as the undisclosed

investments / income of the assessee.

iv. The Ld.CIT(A) has erred in confirming the addition made

by the Ld.AO amounting to Rs.13,41,800/- as unaccounted

investment being the cash deposits in the bank account

and Rs.14,106/- towards deposit in RD account.

v. The Ld.CIT(A) has erred in sustaining the addition made by

the Ld.AO amounting to Rs.4,72,112/ towards negative

cash balance.

vi. The Ld.CIT(A) has erred in sustaining the addition made

by the Ld.AO amounting to Rs.25,50,000/- as the

undisclosed investment of the assessee being the

unaccounted pro-notes found during the course of search.

vii. The Ld.CIT(A) has erred in sustaining the addition made by

the Ld.AO amounting to Rs.5,84,529/- towards purchase of

fixtures and amenities as unexplained investment.

3. The brief facts of the case are that the assessee is a HUF

whose Karta Shri Rakesh Sarin was searched on 27.03.2003 and

concluded on 28.08.2003. Thereafter a notice U/s.158BC r.w.s.

TAXPUNDIT.O
RG



4 IT(SS)A No.19/Chny/2014

158BD was served to the assessee on 23.02.2005 requesting the

assessee to file its return of income. Subsequently the assessee

filed its return of income for the block assessment period on

18.03.2005. Thereafter assessment was completed U/s.143(3)

r.w.s. 158BC & 158BD of the Act vide order dated 28.02.2007

wherein the Ld.AO made several additions which was further

sustained by the Ld.CIT(A).

4. Ground No.2(i) : Non filing of Income Tax returns:-

During the course of investigation, it was observed that the

assessee had made substantial investments in recurring deposit,

RBI Relief bonds, shares, KVP, HDFC Relief bonds etc., and also

had advanced huge loans to various parties. It was explained by

the assessee that they had disclosed the same in its return of

income or all the assessment years and also produced the

acknowledgements for having filed the return of income. However

on verifying the acknowledgements submitted by the assessee, it

was observed that the acknowledgement number did not pertain to

the assessee but to different persons. Therefore the Ld.AO opined

that the returns filed by the assessee are bogus towards which the
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assessee strongly objected. On appeal the Ld.CIT(A) held the

issue in favour of the Revenue by relying on various decisions of

the higher judiciaries.

4.1 Before us the Ld.AR reiterated the submissions made

before the Ld.Revenue Authorities that the lapse on the part of the

Revenue to maintain proper records cannot determine the returns

filed by the assessee to be bogus. The Ld.DR on the other hand

relied on the orders of the Ld.Revenue Authorities.

4.2 We have heard the rival submissions and carefully perused

the materials on record. The Ld.Revenue Authorities had rejected

the acknowledgements of the returns filed by the assessee

because it did not match with the records maintained by the

Ld.Revenue Authorities. However the Ld.Revenue Authorities have

not conducted any investigation on that regard. The Ld.Revenue

Authorities also ought to have examined the copy of the returns

filed by the assessee that was produced before them and

thereafter arrived at a proper conclusion. Further the Ld.Revenue

Authorities had not taken any coercive action for the alleged fraud
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committed by the assessee. In this situation we can neither hold

the matter in favour of the Revenue nor the assessee. It is pertinent

to mention that on the identical facts in the case of the assessee’s

related parties Smt. Renu Sarin in IT(SS)A No.17/Chny/2014 vide

order dated 20.03.2019, Shri Rakesh Sarin in IT(SS)A

No.66/Chny/2007 vide order dated 11.03.2019, Shri Akshay Sarin

in IT(SS)A No.18/Chny/2014 vide order dated 28.03.2019 and M/s.

B.R. Sarin & Sons in IT(SS)A No.11/Chny/2014 vide order dated

01.04.2019 also we had expressed similar view. Considering these

facts we are of the view that the addition made by the Ld.AO for

Rs.14,28,240/- in the block assessment is devoid of merits

because there is no conclusive finding by the Revenue that the

assessee had not filed its return of income for the assessment

years 1997-98 to 2003-04.  Hence we hereby direct the Ld.AO to

delete the addition made by the Ld.AO for Rs.14,28,240/- in the

block assessment.

5. Ground No.2(ii) : Addition of Rs.10,00,000/- towards money

advanced to M/s. Vicky Films and Rs.4,50,000/- being the
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money advanced to M/s. Nadiadwala Grandson Entertainment

as unexplained investment:-

During the course of investigation, it was revealed that

Shri Rakesh Sarin has been utilizing SB A/c No.3315 opened on

11.03.2002 for transacting undisclosed funds. The Ld.AO further

observed that an amount of Rs.40 lakhs was received by the

assessee in this account which the assessee claims to have

received from Shri N.Kumar of M/s. Vicky Films, Mumbai. The

Ld.AO also observed that on enquiry it was proved otherwise.

Further enquiry in Mumbai revealed that Shri Rakesh Sarin had

received Rs.50 lakhs under various denominations by way of

Demand Draft drawn on Bank of Baroda favoring various persons.

One among them is M/s. Rakesh Sarin & Sons HUF. The Ld.AO

further observed that the amount of Rs.50 lakhs received by

M/s. Rakesh Sarin & Sons HUF, through M/s. Adlab Films Ltd.,

was in connection with the loan advanced by Shri Rakesh Sarin for

the production of film ‘kranthi’. The Ld.AO further made a finding

that the two bank draft dated 08.03.2002, DD No.034404 & 05

drawn on Bank of Baroda for Rs.9 lakhs & Rs.1 lakhs respectively

was not reflected in the accounts regularly maintained in the
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computer. Therefore the Ld.AO added the amount of Rs.10 lakhs

as the unexplained income of the assessee. On appeal, the

Ld.CIT(A) confirmed the addition.

5.1 Similarly it was observed by the Ld.AO that the assessee

had advanced Rs.4,50,000/- to M/s. Nadiadwala Grandsons

through M/s. Akshay Mercantile Ltd and the same was not

accounted in the accounts maintained in the computer of the

assessee. Therefore the Ld.AO made addition of Rs.4,50,000/- as

unexplained investment.

5.2 With respect to the addition made towards the advance of

Rs.10,00,000/- extended to M/s. Vicky Films, we find that the

finding of the Ld.AO to be vogue which is further confirmed by the

Ld.CIT(A) by general discussion in his order at para No.6  to 6.4.

Further from the facts of the case it is apparent that the Revenue

had simply rejected the returns filed by the assessee and also not

examined the detailed explanation offered by the assessee,

needless to mention that the books of accounts of the assessee

was incomplete. In this situation, we do not find any merit in the
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order of the Ld.Revenue Authorities for making addition for

Rs.10,00,000/- and Rs.4,50,000/- towards advance extended to

M/s. Vicky Films and M/s. Nadiadwala Grandson Entertainment

without conclusive finding. Therefore we hereby direct the Ld.AO to

delete the addition made for Rs.10,00,000/- and Rs.4,50,000/- with

regard to the advances extended to M/s. Vicky Films and M/s.

Nadiadwala Grandson Entertainment respectively.

6. Ground No.2(iii): Addition of Rs.4,500/- towards investment

in shares, Rs.50,000/- towards investment in RBI Bonds,

Rs.25,000/- towards investment in various UTI/IDBI and HDFC

Relief bonds, Rs.20,000/- towards investment in Kisan Visan

Patras, Rs.3,50,000/- and Rs.41,50,000/- towards investment in

RBI relief bonds as undisclosed investment / income:-

On the identical issue and on the same facts, this Bench of

the Tribunal had deleted the additions in the case of assessee’s

related parties Smt. Renu Sarin in IT(SS)A No.17/Chny/2014, Shri

Rakesh Sarin in IT(SS)A No.66/Chny/2007, Shri Akshay Sarin in

IT(SS)A No.18/Chny/2014 and M/s. B.R. Sarin & Sons HUF in
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IT(SS)A No.11/Chny/2014.  In the case of Smt. Renu Sarin, this

Bench of the Tribunal has observed as under:-

During the course of search it was observed by the Ld.AO that the assessee
had made investments in various bonds, shares, patras, insurance policies
etc., amounting to Rs.84,53,375/-, Rs.45,75,000/- and Rs.4,27,500/-. It was
explained by the assessee that the investments were fully accounted and
disclosed in the return of income. However since the Ld.AO had rejected the
claim of the assessee that she has filed her return of income, the Ld.AO
treated the same as the unaccounted income/investment of the assessee as the
source was not explained. On appeal the Ld.CIT(A) agreeing with the view of
the Ld.AO confirmed the addition. On perusing the facts o  the case, we do
not find any justification in the order of the Ld.Revenue Au horities. It is an
admitted fact that the assessee had produced the return fil d by her before the
Ld.AO, however the Ld.AO had rejected the same because in the Revenue
records no such return was filed. For the above stated reasons the Ld.AO
also did not venture into examine the return filed by the assessee or to
examine the source of investment disclosed in the return of income. It is
pertinent to mention that it was the primary duty of the Ld.AO to examine the
disclosure made in the return of income along with the amount of tax paid by
the assessee during the relevant assessment years and also to examine the
source of funds flowing through the bank accounts for making the investments
and thereafter arrived at an appropriate conclusion. But in the case of the
assessee it appears that no such exercise was carried out. On appeal the
Ld.CIT(A) also confirmed the order of the Ld.AO by simply agreeing with the
view of the Ld. O  In the identical situation, in the case of assessee’s
husband Shri Rakesh Sarin in ITA No.66/Chny/2007 for the block assessment
years 199-97 to 2002-03 and part of 2003-04, this Bench of the Tribunal vide
order dated 11.03.2019 had observed in para No.16.3 that, the Ld.AO’s
findings with respect to the return of income filed by the assessee to be bogus
and false, do not carry much weight, because from the materials on record, it
was evident that, no legal action were initiated against the assessee for
having produced such bogus return of income before the Ld.Revenue
Authorities, is also relevant in the case of the assessee because the facts are
similar. Further in the case of the assessee’s husband Shri. Rakesh Sarin the
Ld.CIT(A) had granted relief by deleting the addition on this issue. Since in
the case of the assessee also the Ld.Revenue Authorities had failed to examine
the evidence produced by the assessee, we are of the considered view that the
addition made is not sustainable. Moreover at this stage, it would be
impracticable to remit the matter back to the file of Ld.AO for de-nova
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consideration as the matter relates to the block period 1997-98 to 2002-03
wherein the facts had occurred beyond 20 years ago. Therefore we hereby
direct the Ld.AO to delete the addition made for Rs.84,53,375/-,
Rs.45,75,000/- and Rs.4,27,500/- towards investment in shares, bonds,
patras, etc., RBI bonds and HDFC Standard Life Insurance.

Since the facts and the issue being same, the decision rendered in

the case of the assessee’s related parties Shri Rakesh Sarin and

Smt. Renu Sarin, Shri Akshay Sarin & M/s. B.R. Sarin & Sons HUF

holds good in the case of the assessee also and accordingly we

hereby direct the Ld.AO to delete the addition of Rs.4,500/-

towards investment in shares, Rs.50,000/- towards investment in

RBI Bonds, Rs.25,000/- towards investment in various UTI/IDBI

and HDFC Relief bonds, Rs 20 000/- towards investment in Kisan

Visan Patras, Rs.3 50,000/- and Rs.41,50,000/- towards

investment in RBI relief bonds which was assigned to Standard

Chartered Bank as the undisclosed investments / income of the

assessee

7. Ground No.2(iv) : Addition of Rs.13,41,800/- towards cash

deposit in bank account as unaccounted investment and

Rs.14,106/- towards deposit in RD account:-
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During the course of assessment proceedings, it was observed

by the Ld.AO that the assessee had deposited cash in its bank

account for Rs.13,41,800/- and Rs.14,106/- in Recurring Deposit

account during the block period. The Ld.AO added the same to the

undisclosed income of the assessee because the transactions

were not accounted in the assessee’s books of accounts. The

Ld.AO further observed that the assessee had not filed any return

of income before the date of search. On appeal the Ld.CIT(A)

confirmed the Order of the Ld.AO by agreeing with his view. In

similar situation herein above, we have deleted the addition made

by the Ld.AO because the Ld.AO had failed to examine the return

filed by the assessee and the explanation submitted. Therefore the

same decision holds good for this issue also. Accordingly as we

have held in the case of the assessee’s related parties Smt. Renu

Sarin in T(SS)A No.17/Chny/2014, Shri Rakesh Sarin in IT(SS)A

No.66/Chny/2007, Shri Akshay Sarin in IT(SS)A No.18/Chny/2014

and M/s. B.R. Sarin & Sons HUF in IT(SS)A No.11/Chny/2014 we

hereby direct the Ld.AO to delete the addition made for

Rs.13,41,800/- towards unexplained cash deposit in bank account

& Rs.14,106/- towards recurring deposit.
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8. Ground No.2(v) : Addition of Rs.4,72,112/- towards negative

cash balance:-

From the facts of the case, it is apparent that the books of

accounts maintained by the assessee in its computer were

incomplete; however the assessee had furnished certain

explanations along with the copies of the return of income filed by

it. It is also apparent that the Ld.A.O had rejected the returns filed

by the assessee and failed to examine the particulars filed along

with the return of income. In this circumstance we do not find merit

in the addition made by the Ld.AO towards negative cash balance

of Rs.4,72,112/- because the addition is made without proper

investigation and conclusive finding. Therefore we hereby direct the

Ld.AO to delete the addition made on account of negative cash

balance amounting to Rs.4,72,112/-.

9. Ground No.2(vi) : Addition of Rs.25,50,000/- towards

unaccounted pro-notes:-

During the course of search certain pro-notes were found in the

assessee’s premises and since no explanation could be obtained

from the karta of the HUF Shri Rakesh Sarin who was unavailable
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at that time and the manager who was present, the Ld.AO added

the aggregate of the same as the undisclosed investment of the

assessee because they were not accounted in the books of

accounts. On the identical issue and facts, this Bench of the

Tribunal in the case of the assessee’s related parties Smt. Renu

Sarin  in IT(SS)A No.17/Chny/2014, Shri Rakesh Sarin in IT(SS)A

No.66/Chny/2007, Shri Akshay Sarin in IT(SS)A No.18/Chny/2014

and M/s. B.R. Sarin & Sons HUF in IT(SS)A No 11/Chny/2014 held

the issue in favour of the assessee. In the case of the Shri Rakesh

Sarin this Bench of the Tribunal had observed as under:-

7.2 We have heard the rival submissions and carefully perused
the materials on record. From the facts of the case, it is apparent
that the pro-notes were incomplete in all aspects and therefore
presumption cannot be made that the assessee had lend money
though there is some air of doubt.  Moreover peak credit concept
may also be applicable in the case of the assessee due to rotation
of advances and repayments. It appears that the Ld.AO has not
examined those aspects. There is every probability that if such
exercise would have been carried out the source of the amount
utilized in the finance business would have been explainable as
the amount utilized in the business would have been much less
than the addition made by the Ld.AO. Therefore adhoc addition
of the amount mentioned in the entire pro-notes is not justifiable.
Further the Ld.AO has also not made any investigation in the
market to find out whether any amount borrowed from the
assessee was pending to be returned to the assessee. Further the
Ld.AO had also not made proper investigation from the
borrowers. When the Ld.AO has not made any investigation on
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this regard addition made only on the basis of presumption is not
justifiable. Moreover there is no corroborative evidence to
support the case of the Ld.AO. Even before us the Ld.DR was not
able to successfully controvert to the findings of the Ld.CIT(A).
The decision cited by the Ld.DR is also not applicable to the facts
and circumstance of the case of the assessee. The assessee has
also explained various situations wherein such documents are
accumulated in the premises of the assessee. The Ld.DR could
also not furnish any materials to reject the explanation offered by
the assessee. Hence we do not find it necessary to interfere with
the order of the Ld.CIT(A) on this regard. Thus this ground is
also decided in favour of the assessee.

Since the facts and the issue being same, the same decision holds

good in the case of the assessee also and accordingly we hereby

direct the Ld.AO to delete the addition of Rs.25,50,000/- made

towards unaccounted pro notes.

10. Ground No.2(vii) : Addition of Rs.5,84,529/- towards

purchases of fixtures & amenities as unexplained investment:

It was observed by the Ld.AO that the assessee had entered into

an agreement with his landlord Shri T. Chandramouli on

10.07.2002 for purchase of fixtures and amenities in the property

for Rs.5,84,529/-. The Ld.AO was of the view that the assessee

had paid the amount of Rs.5,84,529/- and the same was not

accounted in its books of accounts maintained in the computer.
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Therefore the Ld.AO added the same as the unexplained

investment of the assessee. On appeal, the Ld.CIT(A) endorsed

with the view of the Ld.AO.

10.1 At the outset we are of the view that the Ld.Revenue

Authorities have not arrived at any conclusive finding on the issue

after proper investigation. Therefore we do not find any merit in the

orders of the Ld.Revenue Authorities for making addition of

Rs.5,84,529/- in the hands of the assessee. Hence we hereby

direct the Ld.AO to delete the addition of Rs.5,84,529/-

11. In the result, the appeal of the assessee is allowed.

Order pronounced on the 03rd April, 2019 at Chennai.

Sd/- Sd/-
(धु वु आर एल रे डी)

(Duvvuru R.L Reddy)
याियक सद य/Judicial Member

(ए. मोहन अलकंामणी)
(A. Mohan Alankamony)

लेखा सद य/Accountant Member

चे नई/Chennai,
दनांक/Dated 03rd April, 2019

RSR

आदेश क त ल प अ षत/Copy to:

1. अपीलाथ /Appellant 2. यथ /Respondent 3.आयकर आयु त (अपील)/CIT(A)

4. आयकर आयु त/CIT 5. वभागीय त न ध/DR 6. गाड फाईल/GF
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