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O  R  D  E  R

Per Shri Jason P Boaz,   A.M.  : 

  This appeal by Revenue is directed against the order of CIT(A)-4, 

Bangalore, dated 27.07.2016 for Assessment Year 2008-09.  The assessee 

has field Cross Objections (C.O.) in respect of the impugned order. 

Order on Revenue’s Application for condonation of delay in filing the 

appeal for Assessment Year 2008-09 

2.1        Admittedly Revenue’s appeal for Assessment Year 2008-09 has 

been filed belatedly by 51 days before the Tribunal.  A petition has been 

filed by the Assessing Officer (AO) seeking condonation of the delay in 

filing the appeal accompanied by an Affidavit sworn to dated 08.05.2017.  

In its Petition / Affidavit  Revenue has put forth the following reasons for 

the delay in filing the appeal:- 

 “3. I pray for condonation of delay in filing of appeal to the 
Hon’ble Income Tax Appellate Tribunal.  The delay is due to the fact that 
the time barring date for completion of assessments during the last 
financial year was 31st December 2016 and also since there were 
continuous holidays during the months of October and November 2016 
due to festivals, the available staff were on long leave.  Since there is 
sufficient cause for delay in filing the appeal, it is requested that the delay 
in filing the appeal may be condoned.” 
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2.2 We have considered the rival submissions in the matter of 

condonation of the delay of 51 days on the part of Revenue in filing the 

instant appeal for Assessment Year 2008-09 before the Tribunal.  Taking 

into account the facts and circumstances involved, the 

reasons/explanations put forth by Revenue and the principles laid down 

by the Hon’ble Apex Court in the case of MST Katiji and Others (167 ITR 

471) (SC) for dealing with matters relating to condonation of delay, we 

are of the view that Revenue had reasonable and sufficient cause for 

filing the appeal for Assessment Year 2008-09 belatedly.  In this view of 

the matter and respectfully following the principles laid down by the 

Hon’ble Apex Court in its decision in the case of MST Katiji and Others 

(supra), we condone the delay of 51 days on the part of Revenue in filing 

this appeal before the Tribunal and admit its appeal for Assessment Year 

2008-09 for consideration / adjudication. 

O  R  D  E  R 

3. Briefly stated, the facts of the case are as under:- 

3.1 The assessee, a company, engaged in the business of providing 

signaling systems solutions to the Railways, filed its return of income for 

Assessment Year 2008-09 on 01.10.2008 declaring loss of  

(-)Rs.2,02,01,133/- under normal provisions and ‘Book Profits’ under 

MAT provisions at Rs.4,98,44,075/-.  The assessee filed a revised return 
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of income on 19.01.2009.  The case was selected for scrutiny for this 

Assessment Year.  In the course of assessment proceedings, the 

Assessing Officer (AO) observed that the assessee had claimed certain 

items of expenditure as deduction in the computation of income even 

though it had capitalized the same as intangible assets in its books of 

account.  On being queried in this regard, the assessee submitted that it 

had incurred huge expenses on training and salaries of employees and 

related certifications to meet with international standards.  Since the 

benefit from these expenditures has an enduring effect and was deferred 

over a number of years, these costs / expenditures were capitalized in 

the assessee’s books of accounts   However, these expenses were 

actually revenue in nature and were therefore claimed as deductions in 

the computation of income.  The explanations put forth by the assessee 

did not find favour with the AO who held that these expenditures were 

capital in nature and while disallowing the same, allowed depreciation 

thereon @ 25%.  The assessment was accordingly concluded under 

section 143(3) of the Income Tax Act, 1961 (in short ‘the Act’) vide order 

dated 25.03.2010, wherein the assessee’s income was determined at 

Rs.34,13,815/-. 

3.2.1  Aggrieved by the order of assessment dated 25.03.2010 for 

Assessment Year 2008-09, the assessee filed an appeal before the CIT(A)-

4, Bangalore.  The CIT(A) disposed off the appeal vide the impugned 
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order dated 27.07.2016, allowing the assessee partial relief.  The relevant 

issue on which CIT(A) allowed relief to the assessee was in respect of 

expenditure of Rs.98,88,226/- claimed by the assessee in respect of 

salaries and training cost of employees.  While doing so, the CIT(A) 

rendered the following observations / findings:- 

(i) An examination of the said expenditure shows that it 

pertains to IRSE assessment cost and salaries / training cost 

of employees and that such expenses are in line with the 

normal business activity of the assessee. 

(ii) Merely because these expenses inculcate better skills to 

employees and long term indirect benefit to the assessee; 

that in itself does not render the expenses to be 

disallowable as capital investment. 

(iii) The tra ned manpower is not a capital asset of the assessee 

and the assessee does not get to own any exclusive or 

absolute rights on the trained staff.  

(iv) The expenditure has to be tested by the yardstick of 

commercial expediency and business purpose, as was held 

by the Hon’ble Apex Court in the case of Travancore 

Titanium Products Ltd., Vs. CIT (60 ITR 277) (SC). 

(v) In the background of the facts and circumstances of the 

case, the expenditure made towards salary, training and skill 

enhancement of employees is revenue in nature. 
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3.2.2  The CIT(A) also observed that the contention of the assessee 

that even though these expenses were revenue in nature, it had to 

capitalize these expenses and show them as intangible assets, in view of 

the requirements of Accounting Standards – 26 and placed reliance on 

the decision of the Hon’ble Apex Court in the case of Kedarnath Jute 

Manufacturing Ltd., Vs. CIT (81 ITR 363) (SC).  The CIT(A) was of the view 

that the AO’s categorization of these assets as “intangible depreciable 

assets” is not in tune with the definition of intangible assets as contained 

in section 32(1) of the Act.  The CIT(A) also noted that the similar issue 

was decided in the assessee’s favour by his predecessor CIT(A) in the 

case on hand for the earlier Assessment Year 2007-08. 

Revenue’s appeal in ITA No.2122/Bang/2016 – Assessment Year  

2008-09 

4.1 Revenue, being aggrieved by the order of CIT(A)-4,Bangalore dated 

27.07.2016 for Assessment Year 2008-09, has filed this appeal before the 

Tribunal wherein it has raised the following grounds:- 

1. The Order of the Ld.CIT (A) is opposed to the law and facts of 
the case. 
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2. On the facts and circumstances of the case, the Ld.CIT (A) was 
right in treating the expenditure incurred on intangible assets as 
Revenue in nature without appreciating the fact that any 
expenditure incurred for bringing into existence any asset of 
enduring value is a Capital expenditure.

3. On the facts and circumstances of the case, the Ld CIT(A) has 
not appreciated the fact that the assessee itself has capitalised 
the expenditure amounting to Rs. 98,88,227/- as "Intangible 
asset".

4. For these and other grounds that may be urged at the time of 
hearing, it is prayed that the order of the CIT(A) in so far as 
it is relates to the above grounds may be reversed and that of 
the Assessing Officer may be restored.

5. The appellant craves leave to add, alter, amend and/or delete 
any of the grounds that may be urged.

4.2 In the course of proceedings before us, both the learned DR for 

Revenue and the learned AR of the assessee were heard at length and 

judicial pronouncements cited have also been duly considered and 

discussed at appropriate placed hereunder: 

5. Ground Nos. 1, 4 and 5 of Revenue’s appeal are general in nature 

and therefore no adjudication is called for thereon. 
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6. Ground Nos. 2 and 3 

6.1 In ground No. 2 (supra), Revenue contends that the CIT(A) has 

erred in treating the expenses amounting to Rs.74,16,169/- as revenue 

without appreciating the fact that any expenditure incurred in brining 

into existence any asset of enduring value is capital expenditure.  In 

ground No.3 (supra), it is contended that the assessee itself has 

capitalized the said expenditure and therefore it was wrong on the part 

of the CIT(A) to treat such capitalized the said expenditure and therefore 

it was wrong on the part of the CIT(A) to treat such capitalized 

expenditure as Revenue in nature.  Before us, the learned DR for 

Revenue supported the order of the AO and reiterated the contentions 

raised in the grounds on this i sue  

6.2.1  Per contra  the learned AR for the assessee supported the 

orders of the CIT(A  on this issue and submitted that the CIT(A) has 

examined the facts of the matter as well as the legal principles and held 

the said expenditure to be Revenue in nature.  In this regard, the learned 

AR placed reliance on and filed copies of the following judicial 

pronouncements:- 

(i) Kedarnath Jute Manufacturing Co. Ltd., Vs. CIT (1971 AIR 

2145) and 
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(ii) DCIT Vs. Sapient Corporation Pvt. Ltd., (ITA 

No.1856/Del/2010 dated 08.11.2011; which the learned AR 

submitted is squarely on the issue of training expenditure 

being revenue in nature. 

6.2.2          On being specifically queried at the Bar, the learned AR of the 

assessee confirmed that the assessee had shown these amounts as 

“intangible assets” and the Notes on Accounts have incorporated the 

same.  As directed by the Bench, the learned AR placed on record, copy 

of the Notes on Accounts related to intangible assets, the computation of 

income and the copy of AS-26 relating to the accounting treatment of 

intangible asset. 

6.3.1  We have considered the rival contentions, perused the 

material on record and examined the issue of treatment of the aforesaid 

expenditure   As observed by the CIT(A), the various heads of the 

aforesaid expenditure are IRSE assessment cost, salaries and training 

cost.  It is not in dispute that these expenditures have been capitalized 

and shown under the head “intangible assets”.  In the assessee’s books 

of account, admittedly, expenditure amounting to Rs.98,88,226/- has 

been shown as capitalized under “Intangible Assets”; as  also in the Notes 

on Accounts, it has been mentioned that the unamortized amount on 

account of intellectual property in the form of employee knowledge 
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enhancement developed through various programmes and supported by 

employees agreements, are to be amortized equally over in the next 

three years as the utilization of resources in the current year is nominal.  

Therefore, it is stated clearly that the “intangible assets” has arisen only 

out of employee cost and training and that there is an enduring benefit 

out of the same, which is being spread over three years. 

6.3.2  It is also seen that for such types of t aining costs, whose 

benefit can be enduring and spread over a few years, AS-26 will apply, as 

mentioned in para 3 of AS-26 which is extracted hereunder: 

“3. This standard applies to, among other things, expenditure on 

advertising, training, start up, research and development activities 

………….” 

 This supports the contention of the assessee that it was 

constrained to capitalize the expenses due to application of Accounting 

Standards (AS) and amortize it over a period of time, even though the 

nature of those expenses is Revenue in nature.  Further, as was held in 

Kedarnath Jute Manufacturing Co. Ltd., Vs. CIT (supra), relied upon by 

the CIT(A), the entitlement of the assessee to a particular deduction will 

depend upon the provisions of the Income Tax Act, 1961 and not on the 
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entries in the Books of Account.  The relevant portion of the decision of 

the Hon’ble Apex Court is extracted hereunder: 

“The main contention of the learned Solicitor General is 
that the assessee failed to debit the liability in its books of 
accounts and, therefore, it was debarred from claiming the 
same as deduction either under section 10 (1) or under s. 10 
(2) (xv) of the Act. We are wholly unable to appreciate the 
suggestion that if an assessee under some misapprehension or 
mistake fails to make an entry in the-books of account and 
although under the law, a deduction must be allowed by the 
Income Tax Officer, the assesses will lose the right of claiming 
or will be debarred from being allowed that deduction. 
Whether the assessee is entitled to a particular deduction or 
not will depend on the provision of law relating thereto and not 
on the view which the assessee might take of his rights nor can 
the existence or absence of entries in the books of account be 
decisive or conclusive in the matter.” 

6.3.3  It is settled principle, upheld in several judicial 

pronouncements that; merely because the expenditure gives enduring 

benefit, it does not automatically render it capital in nature.  A 

determination has to be made as to whether the expenditure is in the 

capital field or Revenue field.  In this regard, the decision relied on by the 

assessee; of the ITAT – Delhi Bench in the case of DCIT Vs. M/s. Sapient 

Corporation Pvt. Ltd., in ITA No.1856/Del/2010 dated 08.11.2011 applies 

squarely to the facts of the case on hand.  The relevant portion of the 

aforementioned decision of the ITAT – Delhi Bench (supra) at paras 6 and 

7 thereof is extracted hereunder:- 
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6.3.4  In our view, the facts of the above case i.e., Sapient 

Corporation Pvt. Ltd., rendered by the ITAT – Delhi Bench (supra) and the 

findings rendered therein are squarely applicable to the case on hand.  

There is no dispute in respect of the fact that the expenditure in 

question, is incurred in the form of salaries / training of employees and 

IRSE assessment cost, which are purely in the Revenue field.  There is 

also no dispute that the said expenditure has been expended wholly and 

exclusively for the purposes of the assessee’s business.  There is nothing 

on record to controvert the contention that these expenses are incurred 

for imparting skill to employees to enhance their knowledge.  The 

findings rendered by the CIT(A) in this regard have not been 

controverted before us.  The only contention raised by Revenue in the 

grounds of appeal is that the assessee itself has capitalized these 

expenses; which, in our view, cannot be the reason for denial of 

deduction, as has been discussed in the preceding paragraphs 6.3.1 to 

6.3.4 of this order (supra).  In this factual and legal matrix of the case as 

discussed above, we do not find any infirmity in the impugned order of 

the CIT(A) on this issue that calls for interference on our part and 

therefore uphold the order of the CIT(A).  Consequently, ground Nos.2 

and 3 raised by Revenue on this issue are dismissed. 
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7. In the result, Revenue’s appeal for Assessment Year 2008-09 is 

dismissed. 

Assessee’s C.O. No.47/Bang/2017 – Assessment Year 2008-09 

8. Since the grounds raised in the C.O. have either been addressed in 

our order in Revenue’s appeal for Assessment Year 2008-09 (supra) or 

are supportive of the impugned order of the CIT(A), the grounds raised in 

the Cross Objections are rendered infructuous and accordingly dismissed. 

9. In the result, assessee’s C.O  for Assessment Year 2008-09 is 

dismissed. 

10. To sum up, both Revenue’s appeal for Assessment Year 2008-09 

and the assessee’s Cross Objections are dismissed. 

           Order pronounced in the open court on  10th April, 2019.    

Sd/- 
(N.V. VASUDEVAN) 

Vice President

 Sd/-   
(JASON P BOAZ) 

Accountant Member

Bangalore, 
Dated :  10.04.2019. 
/NS/* 
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2 Respondent 5 DR. ITAT, Bangalore 
3 CIT 6 Guard File

        Asst. Registrar 
                  Income Tax Appellate Tribunal 

             Bangalore. 
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