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O R D E R 

 

PER KULDIP SINGH,  JUDICIAL MEMBER :  
 

 The Appellant, M/s. Abaxial Architects P. Ltd. (hereinafter 

referred to as the ‘assessee’) by filing the present appeal sought to 

set aside the impugned order dated 06.01.2016 passed by the 

Commissioner of Income-tax (Appeals)-I, New Delhi, qua the 

assessment year 2012-13 on the grounds inter alia that :- 

“1. That the Ld. CIT (Appeal)" has erred in law and on facts 

in sustaining the addition of Rs.12,00,000/- representing the 

bonus paid to the director employee.  
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2. That the Ld. CIT (Appeal) has erred in law and on facts 

in sustaining the addition of Rs.25,00,000/- by disallowing the 

legal and professional expenses.  

 

3. That the Ld. CIT (Appeal) has erred in law and on facts 

in sustaining the addition despite no proper opportunity of being 

heard was provided by the AO.  

 

4. That the impugned appellate order is arbitrary, illegal, 

bad in law and in violation of rudimentary principles of 

contemporary jurisprudence.” 

 

2. Briefly stated the facts necessary for adjudication of the 

controversy at hand are : Assessing Officer made addition of 

Rs.12,00,000/- being the bonus paid to Ms  Suparna Bhalla, one of 

the Directors under section 37(1)(ii) of the Income-tax Act, 1961 

(for short ‘the Act’) on the ground that Ms. Suparna Bhalla is also 

holding 50% shares in the assessee company and is entitled for 

salary of Rs.6,00,000/- and by virtue of her shareholding was 

entitled to receive the said amount of services rendered in the form 

of shares n profit as dividend.  AO also made addition of 

Rs.25,00,000/- claimed to have been paid to M/s. Rockhard 

Infrastructure Pvt. Ltd. on account of legal and professional 

charges on failure of the assessee to prove the genuineness of such 

expenditure. 

3. Assessee carried the matter by way of an appeal before the 

ld. CIT (A) who has confirmed the additions by dismissing the 
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appeal.  Feeling aggrieved, the assessee has come up before the 

Tribunal by way of filing the present appeal. 

4. We have heard the ld. Authorized Representatives of the 

parties to the appeal, gone through the documents relied upon and 

orders passed by the revenue authorities below in the light of the 

facts and circumstances of the case. 

GROUND NO.1 

5. The ld. AR for the assessee challenging the impugned 

addition u/s 115-O of the Act inserted w.e.f  01.06.1997  contended 

inter alia that every company is liable to pay the tax @ 15% on 

account of dividend distributed by it to its shareholders under sub-

section (2) of section 115 O; that this tax is applicable even if the 

domestic company has no income and that section 115-O is non-

obstante provision which overrides the general provisions of 

section 36(1)(ii) of the Act; and relied upon the decision rendered 

by the Hon’ble Delhi High Court in the case of Chrys Capital vs. 

DCIT 376 ITR 183 (Delhi) and the coordinate Bench of the 

Tribunal in New Silk Route vs. DCIT – 43 CCH 372 (Mum.).   

6. Ld. AR for the assessee further contended inter alia that the 

assessee had not paid bonus out of dividend or profit; that Ms. 

Suparna Bhalla, Director has paid the tax on the bonus @ 30% i.e. 

highest rate of tax whereas the company has to pay the tax @ 15% 
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and as such, there is no loss to the Revenue; that bonus has been 

given to Ms. Suparna Bhalla for her hard work for the assessee 

company. 

7. However, on the other hand, ld. DR for the Revenue relied 

upon the decision rendered by the AO as well as ld. CIT (A) and 

contended inter alia that the bonus paid to Ms. Suparna Bhalla is 

double the salary and is not supported with any agreement or 

Board’s resolution; that there is no link between bonus paid and 

services rendered; and that there is no evidence if any specific 

services have been rendered by Ms. Suparna Bhalla and relied 

upon the decision of Special Bench of the ITAT in M/s. Dalal & 

Broacha Stock Broking (P) Ltd. – (2011) 131 ITD 36 and 

coordinate Bench of the Tribunal in Travelmatics (P) Ltd. vs. 

DCIT in ITA No.549/Chd/2010 dated 09.12.2014. 

8. Undisputedly, Ms. Suparna Bhalla has also been paid salary 

of Rs.6,00,000/- during the year under assessment who is holding 

50% shares in the assessee company and is also entitled to receive 

profit or dividend.  It is also not in dispute that as per provisions 

contained u/s 36(1)(ii), the commission and bonus paid to 

employees is allowable expenditure for the services rendered but 

this provision does not apply in case of person who is entitled to 

received the profit or dividend from the employer. 
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9. In the backdrop of the undisputed facts, arguments addressed 

by the ld. ARs of the parties to the appeal, orders passed by the 

lower authorities and cases relied upon, the question arises for 

determination in this case is : 

“as to whether provisions contained u/s 115-O being 

non-obstante provisions override the general provisions 

of section 36(1)(ii) of the Act?” 
 

10. For facility of reference, provisions con ained u/s 115-O(1) 

and (2) are extracted as under :- 

“(1) Notwithstanding anything contained in any other provision 

of this Act and subject to the provisions of this section, in 

addition to the income-tax chargeable in respect of the total 

income of a domestic company for any assessment year, any 

amount declared, distributed or paid by such company by way of 

dividends (whether interim or otherwise) on or after the 1st day 

of April, 2003, whethe  out of current or accumulated profits 

shall be charged to additional income-tax (hereafter referred to 

as tax on distributed profits) at the rate of fifteen per cent:” 

 

“(2) Notwithstanding that no income-tax is payable by a domestic 

company on its total income computed in accordance with the 

provis ons of this Act, the tax on distributed profits under sub-

section (1) shall be payable by such company.” 

 

11. Bare perusal of provisions contained u/s 115-O applicable to 

the present case being of AY 2012-13 goes to prove that these are 

non-obstante provisions which override the general provisions of 

section 36(1)(ii) of the Act, under which the assessee company is 

liable to pay the tax @ 15% on the amount of dividend distributed 

by it to its shareholders. 
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12. When we examine the proposition at hand it becomes clear 

that in case, the bonus of Rs.12,00,000/- was not paid to Ms. 

Suparna Bhalla, the company would have been liable to pay the tax 

@ 15%.  However, when the amount of Rs.12,00,000/- have been 

paid to Director, she being in the highest slab of a tax payee paid a 

tax @ 30%.  So, this fact goes to prove that payment of bonus by 

the company to the Director was not a ploy to evade the tax as Ms. 

Suparna Bhalla being Director as well as shareholder has actually 

paid the tax @ 30%.  This fact has been certified by the auditor as 

per audited balance sheet and form 3CD, available at pages 4 to 26 

of the paper book relevant page 22.   This fact was also brought to 

the notice of ld. CIT (A) that Ms. Suparna Bhalla is a tax payee at 

the highest tax slab rate and there is no loss of tax to the revenue on 

this account as is evident from para 3 italic portion at page 4 of the 

impugned order passed by the ld. CIT (A). 

13. Coordinate Bench of the Tribunal also decided identical 

issue in favour of the assessee in case cited as New Silk Route 

(supra) by returning following findings :- 

“Payment of bonus to shareholder-employees had resulted in 

payment of more taxes in comparison to tax payable had the 

same amount been paid as dividend to shareholders. So, it could 

not be held that it was a device to evade taxes. Not only this, it 

was found that the shareholders were professionally highly 

qualified. Payment of bonus was a business decision and till it 

was not proved that same was not paid actually, it could not be 

disallowed. The assessee had claimed that it was based on 
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performance evaluation and the AD had not contravened the 

fact. The assessee had deducted tax at source on the bonus paid 

to the shareholder directors and they had shown the receipt of 

bonus in their respective returns. They were in the highest slabs 

of tax payment.” 

 

14. Hon’ble Delhi High Court in case of Chrys Capital (supra) 

also held that when shareholders also held directorial position in 

the assessee’s company, the deduction claimed by the assessee u/s 

36 (1)(ii) of the Act in respect of bonus paid to its shareholder 

employees was allowable.  Operative part of the decision of the 

Hon’ble Delhi High Court in Chrys Capital (supra) is reproduced 

as under :- 

“(ii)  That the bonu es paid to the two shareholder-directors in 

the preceding two financial years were in the ratio of 60-65 per 

cent. : 40-35 per ent  even though their shareholding was 1 : 1. 

The balance-sheet of the assessee placed on record also indicated 

that the two shareholders also held directorial positions in the 

assessee. The deductions claimed by the assessee under section 

36(1)(ii) of the Act in respect of the bonuses paid to its 

shareholder-employees was allowable.”  

 

15. So, in view of what has been discussed above, we are of the 

considered view that the case laws relied upon by the ld. DR for 

the Revenue are not applicable to the facts and circumstances of 

the case.  Consequently, we are of the considered view that AO as 

well as ld. CIT (A) have erred in making addition of Rs.12,00,000/- 

on account of bonus paid to the Director employee which is 
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ordered to be deleted, hence ground no.1 is determined in favour of 

the assessee. 

GROUNDS NO.2, 3 & 4 

16. AO as well as ld. CIT (A) have made/confirmed addition of 

Rs.25,00,000/- by way of disallowance of legal and consultancy 

charges by the assessee on the ground that the assessee has claimed 

bogus expenses.   

17. It is the case of the assessee that legal and consultancy 

services charges of Rs.25,00,000/- paid to M/s. Rockhard 

Infrastructure Pvt. Ltd. from whom it has taken services in the form 

of project reports, specialized research data provisions, etc.  On 

query raised by the AO  assessee provided address of M/s. 

Rockhard Infrastructure Pvt. Ltd. with its Directors namely Shri 

Shyam Lal and Shri Rajeev Kumar.  AO deputed two Inspectors 

for making enquiries who has given report dated 16.02.2015 and 

summon was served upon Shri Ravinder Kumar Shukla, Director 

of the assessee company and his statement was recorded on 

27.02.2015, the relevant extract as referred by AO in para 5.9 is 

extracted for ready perusal as under :- 

“5.9 The Director of the assessee company Sh Ravinder 

Kumar Shukla, was apprised of the inquiry made by this office 

on the credentials of M/s. Rockhard Infrastructure Pvt Ltd as per 

the findings in the Inspectors report dated 16.02.2015 by a 

specific query in the statement on oath which is quoted below for 

ready reference:  
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"Q.19 An enquiry by the Inspectors of Income Tax was 

done at the given addresses of the company M/s. 

Rockhard Infrastructure Pvt. Ltd. and those of the 

Directors Shri Shyam Lal and Shri Rajeev Kumar 

as per the letter dated 13.02.2015 filed during 

scrutiny proceedings by the Authorized 

Representative.  I am showing you their report 

dated 16.02.2015, please acknowledge and 

comment on the same.  

 

Ans. I have read the report and understood its contents. 

I will not be able to say much.  

 

Q.20 Would you like to cross examine the Inspectors for 

the report being shown to you?  

 

Ans. No, I will not like to cross examine them".  

 

He was further asked, relevant extracts of the statement are 

reproduced for ready reference:  

 

"Q.21 You are being offered a last opportunity to 

produce Shri Rajeev Kumar or any such person of 

M/s. Rockhard Infrastructure Pvt. Ltd. to verify 

the genuineness of the expense incurred during 

the relev nt previous year related to the said 

company or to prove the bona fide of the 

agreement entered with M/s. Rockhard 

Infrastructure Pvt. Ltd. 

 

Ans.  No, I will not be able to produce the Directors or 

authorized signatory of M/s Rockhard 

Infrastructure Pvt. Ltd. to prove genuineness of 

the expenditure incurred.  

 

Q.22 It is again being clarified that M/s. Rockhard 

Infrastructure Pvt. Ltd. is shown to be registered 

at Kolkata. Do you think sending an inquiry letter 

or Inspector at their Kolkata address will be of any 

assistance to verify the genuineness of the 

expenditure claimed.  

 

Ans. No, as I am not sure. I have never been to the 

office of M/s. Rockhard Infrastructure Pvt. Ltd. at 

Delhi or at Kolkata.  

 

Q.23 From your above statement, it seems amply clear 

that the expenditure claimed is not substantiated 

and it does not appear to be genuine. You were 
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Director in the company in the relevant previous 

year 2011-12 relevant to AY 2012-13 and signed 

the agreement on behalf of the company as 

Director. No due diligence about expertise of M/s. 

Rockhard Infrastructure Pvt. Ltd. is admitted by 

you was done. The expenditure claimed is not 

supported by field enquiries that have been duly 

apprise to you. Do you think Ms Suparna Bhalla 

other Director will be in a position to explain or 

prove the genuineness of this expense?  

 

Ans. No, it is not required. I am competent to state what 

has been stated in my statement to your specific 

queries.  

 

Q.24 What are your sources of income and Income-tax 

particulars?  

 

Ans. I am having income of approximately 10 to 12 

Lakhs per annum as freelancer in construction 

work. I am income-tax assessee and my PAN is 

AVPPS1222A" 

 

18. AO by relying upon the statement of Shri Ravinder Kumar 

Shukla found the expenditure claimed by the assessee as bogus and 

thereby disallowed the same. 

19. Ld. CIT (A) also confirmed the findings of the AO which are 

based upon the statement of Shri Ravinder Kumar Shukla, Director 

of the assessee company who has stated that he has never visited 

the office of M/s. Rockhard Infrastructure Pvt. Ltd., Calcutta and 

as such, how he was able to know the expertise of M/s. Rockhard 

Infrastructure Pvt. Ltd. for providing liaison and consultancy 

services to the assessee. 
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20. The ld. AR for the assessee challenged this addition 

primarily on the ground that Shri Ravinder Kumar Shukla (ex-

Director) of the assessee company was never confronted to the 

assessee for its rebuttal and the entire material has been collected at 

the back of the assessee and relied upon the guidelines of the 

CBDT prescribing procedure for assessment contained in Chapter 

– 2 Assessment Procedure (Scrutiny).  The operative para 3.2.6 and 

3.2.7 is as under :- 

“3.2.6 Recording of statements  

 

While recording statements the following points may be 

kept in mind :-  

  

i.  A statement is required to be recorded before the 

AO  

  

ii.  The AO can decide whether to allow or not to 

allow the presence of the assessee or his AR. In 

case they are present that fact should be recorded 

at the end of the statement and their signatures 

obtained.  

 

iii.  The signature of the deponent should be obtained 

on each page and at the end of the statement. 

Each correction should be attested by the 

deponent. A deponent who refuses to sign is liable 

for penalty u/s 272A.  

 

iv.  In case of a statement on oath the oath should be 

administered by the AO. The form of 

oath/affirmation is stipulated in the schedule to 

section 6 of the Indian Oaths Act. The form of 

oath given is: "1 do swear in the name of God/or 1 

do solemnly affirm that what I shall state will be 

the truth, the whole truth and nothing but the 

truth".  

 

v.  A witness should first be examined by the party 

producing him (assessee or the AO), followed by 
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cross-examination by the other party. After the 

cross-examination there can be a re-examination 

by the original party.  

 

vi.  The statement recorded from a departmental 

witness cannot be used against the assessee unless 

the assessee is given an opportunity to cross-

examine the witness. A statement without such 

cross examination would not be admissible 

evidence. A copy of the statement so recorded 

should be given to the assessee. In case the 

assessee does not wish to cross-examine the 

witness, that fact should be recorded in the order 

sheet as well as in the body of the statement. The 

signature of the assessee should be obtained on 

such noting.  

 

Offences relating to depositions at ract various penal 

consequences under the Indian Penal Code as well.  

 

3.2.7 Granting copies  

An assessee should b  provided with copies of statements 

before the latter are utilised against him for the purpose of 

assessment. Granting of copies should be recorded in the order-

sheet and brought out in the assessment order as well. A witness 

is not entitled to a copy of his statement.”  
 

21. We are of the considered view that when the entire case of 

the Revenue in treating legal and consultancy service charges as 

bogu   hinges  upon   statement of Shri Ravinder Kumar Shukla, 

ex-Director of the assessee company, his statement cannot be read 

into evidence against the assessee unless right to cross-examination 

of Shri Ravinder Kumar Shukla is not provided to the assessee.  

Moreover, assessee claimed to have paid service tax on the amount 

paid to M/s. Rockhard Infrastructure Pvt. Ltd. and has also filed no 

TDS certificate issued by the Income-tax Department to M/s. 

Rockhard Infrastructure Pvt. Ltd., which fact prima facie goes to 
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prove that the payment was made.  So, in these circumstances, we 

deem it necessary to set aside this issue to the AO who shall 

provide adequate opportunity of being heard to the assessee by 

providing the right to cross examine Shri Ravinder Kumar Shukla 

and to have copies of the documents/ statements relied upon by the 

AO.  Consequently, grounds no.2 & 3 are determined in favour of 

the assessee for statistical purposes. 

22. Resultantly, the appeal filed by the assessee is partly 

allowed. 

Order pronounced in open court on this 9
th

 day of April, 2019. 

 

 

  Sd/-      sd/- 

           (R.K. PANDA)              (KULDIP SINGH) 

    ACCOUNTANT MEMBER          JUDICIAL MEMBER  

    

Dated the 9
th

 day of April, 2019 

TS 
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