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IT(TP)A No.20/Bang/2014 

IN THE INCOME TAX APPELLATE TRIBUNAL 
BANGALORE BENCH ‘ A ’ 

 
BEFORE SHRI VIJAY PAL RAO, JUDICIAL MEMBER AND  

SHRI JASON P BOAZ,  ACCOUNTANT MEMBER   
 

I.T. (T.P) A. No.20/Bang/2014 
(Assessment Year : 2009-10) 

 
M/s.  Komet  Precision Tools Pvt. Ltd., 
No.16J,  Attibelle Indl. Area, 
Bangalore-560 107.                                                                           …  Appellant. 
 
               Vs. 
 
Dy.  Commissioner of Income Tax, 
Circle 11(5), Bangalore.                                                                 ….. Respondent.  
 
Appellant  By :  Mrs. Lakshmi Karthik, CA   
Respondent  By : Shri G.R. Reddy, CIT (DR) (ITAT)-1, Bengaluru. 
 
Date of  Hearing  :  10.07.2017. 
Date of Pronouncement : 31.08.2017.    
                            

O  R  D  E  R     
                                                                  

Per Shri Vijay  Pal Rao, J.M.  : 

              This appeal by the assessee is directed against the assessment order 

dt.28.11.2013 passed under Section 143(3) r.w.s. 144C of the Income Tax Act, 

1961 (in short 'the Act')  in pursuant to the directions of the Dispute Resolution 

Panel (in short ‘DRP’) dt.19.11.2013  for the Assessment Year 2009-10. 

2.    The assessee has raised the following grounds :   
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3.    Ground Nos.1 to 4 are general in nature and have not been pressed by the 

assessee.  Accordingly, no specific adjudication is required. 

4.        Ground Nos.5 & 6 are regarding  Transfer Pricing Adjustment . 

5.     The assessee is a company engaged in the business of manufacturing and 

trading of high technology precision cutting tools.  The assessee is a wholly 

owned subsidiary of Komet Group GmbH, Germany.  The financial results and 

international transactions reported by the assessee  are reproduced  by the  

Transfer Pricing Officer (TPO) in paras 2.2 & 2.3 as under :   
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“ 2.3   International Transactions (as mentioned in the  92CE Report) 

a. Purchase of raw materials and consumables. Rs.3,68,15,197 

b. Purchase of traded goods Rs.11,25,80,969. 

c. Payment of management and support service Rs.5,94,761. 

d. Payment of Royalty Rs.33,62,711.” 

Thus the assessee has entered into the international transactions in two 

segments viz. manufacturing and trading of precision cutting tools.  The TPO 

accepted the manufacturing segment transaction of the assessee at  arm’s 

length and therefore the dispute involved in this appeal is only with respect to 

the trading segment.  The assessee is importing the goods from Associated 

Enterprises (AEs) and reselling the same in the domestic market.  The assessee 

has  applied   Resale Price Method (RPM) as Most Appropriate Method (MAM) 

for bench marking its transactions.  The TPO rejected the  RPM applied by the 

assessee and instead applied TNMM as MAM. 
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6.        The learned Authorised Representative of the assessee has submitted 

that the  TPO has accepted the RPM as  MAM for the subsequent assessment 

year and therefore only for the year under consideration the TPO has rejected 

the RPM as MAM which is not justified when no distinguishing facts exist for 

the year under consideration.  In support of his contention, he has relied upon 

the decision of Hon'ble Bombay High Court in the case of ITO  Vs. Loreal India 

Pvt. Ltd. 276 CTR 484.   The learned Authorised Representative thus contended 

that he assessee is purchasing finished goods from AE  and resale to unrelated 

party without adding any value in the product.  Therefore the resale price 

method is one of the prescribed method under the TP  Rules and is appropriate 

in the facts and circumstances of the case.  He has  referred to the TPO order 

for the Assessment Year 2011 12 wherein the TPO vide order dt.27.01.2015 

has accepted the TP Study Analysis of the assessee based on the RPM.  Thus  

the learned Autho ised Representative has contended  that the TPO is not 

justified in rejecting the method when this method was accepted in the 

subsequent assessment year. 

7.       On the other hand, the learned CIT Departmental Representative has 

submitted that the assessee is a trader and not the distributor therefore the 

decision relied upon by the assessee is not applicable in the facts and 

circumstances of the present case.  He has further contended that in the 
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subsequent assessment year, the TPO has not discussed the issue of MAM and 

therefore it cannot be applied as a res judicata on this assessment year.  He 

has relied upon the orders of the authorities below. 

8.     We have considered the rival submissions and relevant material on 

record.   The assessee in the trading segment is importing the goods from its 

AE and selling the same to the third party without any value addition.  This fact 

of selling the goods imported from the AE  without any value addition has not 

been disputed by the revenue before us.  Further it is also not in dispute that 

for the Assessment Year 2011-12, the TPO has accepted the RPM as MAM for 

the purpose of bench marking the international transactions in trading 

segment. Therefore the TPO ought to have been maintained the consistency 

and finality of the matter while deciding the issue of MAM to be applied for 

the purpose of determining the ALP when the facts relating to the issue are 

identical for the year under consideration as well as for the Assessment Year 

2011-12.   Neither the TPO nor the learned Departmental Representative has 

pointed out any distinguishing facts to justify the rejection of RPM as MAM 

when the same method has been accepted by the TPO for the Assessment 

Years 2011-12 & 2013-14.  The Hon'ble Bombay High Court in the case of ITO 

Vs. Loreal India Pvt. Ltd. (supra) while considering the issue has held in para 7 

as under :   
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“ 7. After having perused the relevant part of the order passed by the Commissioner and the 
Tribunal on this question, we are in agreement with Mr. Pardiwalla that the Tribunal did not 
commit any error of law apparent on the face of the record nor can the findings can be said to 
be perverse. The Tribunal has found that the TPO has passed an order earlier accepting this 
method. The Tribunal has noted in para 19 of the order under challenge that this method is 
one of the standard method and the OECD (Organization of Economic Commercial 
Development) guidelines also state in case of distribution or marketing activities when the 
goods are purchased from associated entities and there are sales effected to unrelated parties 
without any further processing, then, this method can be adopted. The findings of fact are 
based on the materials which have been produced before the Commissioner as also the 
Tribunal. Further, it was highlighted before the Commissioner as also the Tribunal that the 
RPM has been accepted by the TPO in the preceding as well as succeeding assessment years. 
That is in respect of distribution segment activity of the Assessee. In such circumstances, and 
when no distinguishing features were noted by the Tribunal, it did not commit any error in 
allowing the Assessee's Appeal. Such findings do not raise any substantial question of law. 
The Appeal is devoid of merits and is, therefore, dismissed. There would be no orders as to 
costs.”  

Thus when the TPO has been consistently accepted the RPM as MAM for the 

Assessment Year 2011-12 as well as for the Assessment Year 2013-14 then 

rejection of the same for the year under consideration alone is not justified.  

Accordingly, we direct the TPO to examine the issue of ALP by accepting the 

RPM as MAM.   

9.      Ground No 7.1 i  regarding disallowance of Rs.22,15,835 as capital in 

nature. 

10.     The assessee  claimed the interest expenditure  of Rs.22,15,835 on 

external commercial borrowings from its group companies.  The Assessing 

Officer has disallowed the claim of the assessee on the ground that the loan 

was taken for acquiring the land which is a capital asset and therefore it has to 

be part of the cost of the land.  The Assessing Officer has applied proviso to 

Section 36(1)(viii) of the Act and held that the loan was taken for the purpose 
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of acquiring land and interest on the said loan is not an allowable deduction till 

such asset was first  put to use. The DRP confirmed the disallowance made by 

the Assessing Officer. 

11.      Before us, the learned Authorised Representative has submitted that the 

asset in question is not a plain land but with an industrial factory shed and 

servant room.  The built up area of industrial shed was 4,200 sq. ft. and the 

servant room was 300 sq. ft.  He has referred to the sale deed vide which this 

industrial land was purchased.  He has further contended that any shortage of 

space in this existing premises the assessee starting using the industrial shed 

for execution of the project immediately upon the acquisition of the property.  

The learned Authorised Representative has further contended that the 

assessee has incurred electricity charges from the day  it bought the property 

and this is evident from the electricity bill, filed in Paper Book – 2.  The learned 

Authorised Representative has further submitted that the evidences in support 

of the asset being used for the business purpose of the assessee during the 

year under consideration was not produced before the authorities below and 

therefore the assessee has filed a  Petition under Rule 27 of Tribunal Rules for 

admission of the additional evidence.  Thus he has pleaded that the additional 

evidence filed by the assessee being water charges as well as electricity 

charges may be admitted in support of the claim of the assessee that the 
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premises in question was used by the assessee.  He has further submitted that 

even otherwise when the assessee has purchased an industrial shed as it was 

ready for use for the purpose of business of the assessee then the interest paid 

on the loan for acquiring the said shed cannot be disallowed by invoking the 

proviso to Section 36(1)(iii) .  In support of  his contention, he has relied upon 

various decisions of this Tribunal.  The learned Authorised Representative of 

the assessee has submitted that  the loan taken for the purpose of acquiring 

the industrial shed does not tantamount to expansion of existing business as 

envisaged in the proviso to Section 36(1)(iii) of the Act for disallowance of 

interest under the law as existed for the Assessment Year 2009-10.  

12.     On the other hand,  the learned Departmental Representative has relied 

upon the orders of the authorities below and submitted that the assessee has 

failed to establish the actual use of the asset in question. Further the water bill 

and electricity bill do not show any consumption of water and electricity.  

13.      We have considered the rival submissions as well as the relevant 

material on record. There is no dispute that the assessee availed the ECB Loan 

from its group companies for purchase of industrial land in question.  The 

assessee has claimed that the asset in question is an industrial shed and not a 

plain land.  Further the assessee claimed to have used the industrial shed for 

its  manufacturing purpose and therefore the asset was used for the business 
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purpose of the assessee during the year under consideration.  Hence the 

learned Authorised Representative of the assessee contended that the proviso 

to Section 36(1)(iii) cannot be applied when the assessee has used the asset in 

question just after it was acquired by the assessee.  In support of his 

contention, he has filed the documents relating to water and electricity 

connection and consumption.  Since these documents were not produced 

before the authorities below and have been filed as additional evidence before 

the Tribunal therefore in the facts and circumstances of the case and in the 

interest of justice we remand this issue to the record of the Assessing Officer 

for examination of the same by considering the additional evidence filed by the 

assessee and then to decide this issue as per law. Needless to say the assessee 

be afforded an opportunity of hearing before deciding the issue.  

14.     Ground No.7. is regarding disallowance of loss on account of currency 

derivative.    

15.     The Assessing Officer noted that the assessee has claimed interest on 

certain transactions.  The assessee paid a  sum of Rs.13,75,837 towards 

interest on currency derivative which was disallowed.  The Assessing Officer 

noted that the assessee has involved in forward  contract of currency 

derivative of loan received by it.  Although the assessee has submitted it has 

entered into forward contract specifically to mitigate the risk on exposure to 
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adverse forex fluctuation however, the Assessing Officer did not accept this 

explanation of the assessee and held that this is akin to speculative transaction 

under Section 43(5) of the Act.  Further the Assessing Officer was of the view  

that it is a liability which has been incurred by the assessee not in the course of 

business and therefore liable to be disallowed under Section 37 of the Act.  

Accordingly  the Assessing Officer disallowed Rs.13,75,837 on account of 

interest on currency derivative.  The Assessing Officer has also taken a view 

that in any case this expenditure has been incurred in respect of the loan taken 

by the assessee for purchase of fixed asset and therefore it is not allowable 

being a capital expenditure. 

16.      Before us, the learned Authorised Representative of the assessee has 

submitted that the impugned loss of Rs.13,75,837 is arising on account of 

interest swapping transaction.  The assessee in the earlier year  availed  ECB 

loan from its holding company.  In order to minimise the risk against the 

fluctuating interest rate it entered into interest swap arrangement with 

Deutsche Bank during the previous year under consideration and paid a sum of 

Rs.22,15,837 on account of such arrangement. Thus the learned Authorised 

Representative has contended that it is an allowable claim being a business 

loss/expenditure for hedging of risk of interest rate fluctuation.   In support of 

his contention, he has relied upon  the co-ordinate Bench of this Tribunal  in 
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the  case of Quality  Engineering and   Vs. DCIT 152 ITD 320.  He has also relied 

upon the decision in the case of ABN Amro Securities India Pvt. Ltd. Vs. ITO  

133 ITD 343. 

17.          On the other hand,  the learned Departmental Representative has 

relied upon the orders of the authorities below and submitted that this issue is 

consequential to the issue of allowability  of interest on ECB loan and therefore 

if the claim of interest is disallowed then this claim also required to be 

disallowed.   

18.       We have considered the rival submissions as well as the relevant 

material on record.   The Assessing Officer has not disputed the fact that the 

assessee has entered into forward con ract specifically to mitigate the risk of 

fluctuating interest  rate and forex fluctuation. As per the contract entered 

with Deutsche Bank, the assessee paid a sum of Rs.13,75,837.  The Assessing 

Officer has disallowed the claim of the assessee on alternative three grounds  :     

        (i) the transactions are speculative in nature  

       (ii) the expenditure is not incurred for the purpose of business and  

      (iii) it will be in the nature of capital as loan was taken for acquisition of    

            capital asset.   

19.       As regards the claim of the assessee which was disallowed by the 

Assessing Officer on the ground of  speculative in nature and not for the 
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purpose of business of the assessee, we find that when the assessee has 

entered into a contract with the Bank under Swap agreement to mitigate its 

risk towards the loss due to fluctuation of interest rate as well as forex 

fluctuation then the same cannot be held as speculative in nature and further 

once the swap arrangement is made for mitigating the loss in respect of the  

interest payment as well as loan repayment then it cannot be categorized as an 

expenditure not incurred in the course of business.  The Mumbai Benches of  

the Tribunal in the case of ABN Amro Securities India Pvt Ltd  Vs. ITO  (supra) 

while considering an identical issue has held in paras 4 & 5 as under :  

“ 4. We have heard the rival contentions, perused the material on record and duly considered 
factual matrix of the case as also the applicable legal position. 
5. It is, to begin with, necessary to unde stand the nature of interest rate swap valuations. An 
interest rate swap contract is typically a contract between two parties which decide to pay 
interest on fixed rate, as agreed to between the parties, on a notional principal amount in 
consideration of receiving a floating rate of interest, or vice versa. In practice, these 
obligations are settled by making a net payment, i.e. difference between fixed and floating 
rate of interest. If fixed rate of interest is more than the floating rate of interest, the person 
under obligation to pay fixed rate of interest only pays the difference between fixed rate and 
floating rate, and when it is the other way round, the net payment is made by the person under 
obligation to pay the floating rate of interest. These contracts are entered into to hedge against 
variations in floating rate of interest from time to time. The floating rate of interest is 
indicated by MIBOR (Mumbai Inter Bank Offer Rate), which is benchmark interest rate for 
the call money market, and the rate at which banks can borrow funds, in a marketable size, 
from other banks. Let us say assessee has an obligation to pay floating rate of interest on 
bonds of a value of Rs 100 crores but, since the assessee perceives the markets as volatile and 
not fit for open risk being taken, the assessee hedges against this obligation by entering into 
an interest rate swap at 4% which he finds reasonable at that point of time. The fixed rate of 
interest in such cases is a negotiated rate, while floating rate of interest is at the mercy of the 
market forces, When market expectations of the floating interest rate is low, the agreed fixed 
rate of interest under the swap contract rate is also low. However, many factors affect the 
variable rate and the rates could move either way; it is this risk of significant variations in the 
floating rate which is sought to be mitigated by the assessee by entering into interest rate 
swaps. For example, on 30th June, assessee enters into an agreement with party A to pay 
fixed rate of interest @ 4% on a notional principal amount of Rs 100 crores, in consideration 
of receiving floating rate of interest on the same, for a period of one year. The settlements are 
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to be done on half yearly basis beginning with 31st December of that year. There will be no 
cash flows as on the date of contracts, but, assuming that floating rate of interest is 4.50% on 
31st December, the assessee will receive .50% interest on Rs 100 crores for six months, as on 
that date. Similarly, if the floating rate of interest as on 30th June of the following year is 
3.75% the assessee will pay .25% interest on Rs 100 crores for six months on that date. 
Depending on whether the amount is receivable or payable under the interest rate swap 
contract, the amounts are booked as income or expenditure in the profit and loss account. 
There are no issues with regard to the income so disclosed or the expenditure so claimed for 
deduction.”  

Accordingly, we decide this issue of allowability of the claim under Swap 

arrangement in favour of the assessee. 

20.        As regards the disallowance of the claim by treating the  same as 

capital in nature, we find that this has a direct nexus with the issue of 

allowability of the interest itself on the loan taken for the purpose of acquiring 

the industrial shed.  Since the said issue has been set aside to the record of the 

Assessing Officer,  therefore this issue is also set aside to the record of the 

Assessing Officer for limited purpose of deciding the nature being capital or 

revenue. 

21.       Ground No 7.3 is regarding disallowance of  claim of Rs.29,16,000  on  

account of fluctuation in foreign currency in respect of ECB loan.   

22.      The Assessing Officer disallowed the claim of Rs.29,16,000 on account of 

loss due to foreign exchange fluctuation regarding ECB Loan on the ground 

that it is notional loss and contingent in nature and therefore it cannot be 

allowed to be set off against the taxable income.   
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23.      Before us, the learned Authorised Representative of the assessee has 

submitted that loss calculated on the last date of the financial year relevant to 

the assessment year under consideration due to foreign currency fluctuation is 

not contingent or notional but it is an allowable claim being loss due to 

increase in the liability of the assessee as on the last date of the financial year.  

The learned Authorised Representative has submitted that the Assessing 

Officer has accepted that these are mark to market losses computed as on the 

particular date with reference to prevailing exchange rate   He has relied upon 

the decision of Hon'ble Supreme Court in the case of CIT Vs. Woodward 

Governor (India) Pvt. Ltd.  312 ITR 254 as well as the decision of Hon'ble 

jurisdictional High Court in the case of CIT Vs. Wipro Finance Ltd 351 ITR 153 

and submitted that such losses are not notional.  

24.      On the other hand,  the learned Departmental Representative has relied 

upon the orders of the authorities below and submitted that it is only a 

restatement of liability as on the last date of the previous year and therefore it 

is not the real liability to be paid by the assessee as this foreign exchange rates 

keeping on fluctuating and the actual liability has to be determined only on the 

date of repayment  depending upon the exchange rate on the said date of 

payment.  Therefore the restatement of liability  based on the foreign 

exchange fluctuation as on the last date cannot be an allowable claim.   
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25.      We have considered the rival submissions as well as the relevant 

material on record.  The assessee has claimed the loss on account of foreign 

exchange fluctuation as on the last date of the financial year relevant to the 

assessment year and restated its liability towards ECB loan.  The Assessing 

Officer disallowed the claim of the assessee being notional and contingent.  It 

is pertinent to note that if the assessee is following consistently this method of 

accounting from year to year to show the gain on account of foreign exchange 

as income and loss on account of fluctuation of foreign exchange as loss then 

the method adopted by the assessee for making these entries in the books 

both loss as well as gain in accordance with the Accounting Standard – 11 

cannot be disallowed. Therefore if the assessee has adopted a fair and 

reasonable system of accounting in recasting the loss as well as income on 

account of foreign exchange fluctuation in respect of ECB Loan liability as on 

the last date of the financial year then the claim of the assessee cannot be 

disallowed by treating the same as notional or contingent.  The Hon'ble 

jurisdictional High Court in the case of CIT Vs. Wipro Finance Ltd. (supra) after 

considering the decision of Hon'ble Supreme Court in the case of CIT Vs. 

Woodward Governor (India)  Pvt.  Ltd. (supra) has held in paras 4 to 6 as 

under :   

“ 4. The view taken by the Supreme Court in this judgment is to the effect that while even a 
notional loss can be claimed by way of a business loss and as a deductible item in computing 
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the income of the assessee for the year, as it is a computation on notional basis, it is made 
dependent on the manner of conduct of the assessee in respect of the earlier assessment 
period and particularly as to the assessee has been following this uniformly over a period of 
years and the test being when there was a notional gain as to whether it had been offered for 
tax etc. The Supreme Court took the view that such claim can be entertained subject to 
fulfilment of the following six conditions: 

(i)   whether the system of accounting followed by the assessee is the mercantile system, 
which brings into debit the expenditure amount for which a legal liability has been 
incurred before it is actually disbursed and brings into credit what is due, 
immediately it becomes due and before it is actually received; 

(ii)   whether the same system is followed by the assessee from the very beginning and if 
there was a change in the system, whether the change was bona fide; 

(iii)   whether the assessee has given the same treatment to losses c aimed to have accrued 
and to the gains that may accrue to it; 

(iv)   whether the assessee has been consistent and definite in making entries in the 
account books in respect of losses and gains; 

(v)   whether the method adopted by the assessee for making entries in the books both in 
respect of losses and gains is as per nationally accepted accounting standards; 

(vi)   whether the system adopted by the assessee is fair and reasonable or is adopted only 
with a view to reducing the incidence of taxation. 

5. In the wake of this judgment of the Supreme Court, it is now submitted that while the view 
of the tribunal that the assessee can claim such deduction has to be affirmed, the matter does 
not end with that, but such claim will have to be examined in the light of the fulfilment of the 
conditions as indicated by the Supreme Court, for which purpose, the matter may have to go 
before the assessing officer, who has to apply this test to the claim made by the assessee and 
then either admit the claim or reject it depending upon the assessee being in a position to 
satisfy the fulfilment of the conditions. 

6. In view of the joint submission made by both counsel, the question is apparently answered 
in favour of the rev nue, in the sense, that though the view of the tribunal is to be affirmed on 
the principle that being further made subject to the fulfilment of the conditions, the matter has 
to go back to the assessing officer for examination. In this view of the matter, the appeal is 
allowed in these terms. The claim of the assessee to be reexamined by the assessing officer 
and in respect of the assessment year applying the test of fulfilment of the six conditions 
mentioned above. The assessing officer to issue notice to the assessee, fixing a date of 
hearing the assessee or its counsel and then pass orders.”  

Accordingly, in view of the above decision of Hon'ble jurisdictional High Court 

cited supra, we direct the Assessing Officer to examine and decide this issue in 
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the light of guidelines/conditions as enumerated by the Hon'ble High Court.  

Needless to say an opportunity of hearing to the assessee be afforded. 

27.        In the result, the appeal of the assessee is partly allowed. 

           Order pronounced in the open court on the 31st day of Aug., 2017.    

 

Sd/-                                                      
(JASON P BOAZ) 

Accountant Member 

 Sd/-                                                      
(VIJAY  PAL RAO) 
Judicial  Member 

Bangalore, 
Dt. 31.08.2017. 
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