
TAXPUNDIT.O
RG

 

 

IN THE INCOME TAX APPELLATE TRIBUNAL 
HYDERABAD BENCHES “B”, HYDERABAD 

 
 

BEFORE SHRI D. MANMOHAN, VICE PRESIDENT 
AND  

SHRI B. RAMAKOTAIAH, ACCOUNTANT MEMBER  
 

I.T.A. No. 890/HYD/2013 
Assessment Year: 2006-07 

 

Sri Subhash Chandra Agarwal, 
BHAINSA 
Adilabad District., 
[PAN: ABLPA2165N] 
 

 
Vs  

Addl. CIT, 
Nizamabad Range, 
NIZAMABAD 
 

(Appellant)  (Respondent) 
 
 

For Assessee : Shri  A.V. Raghu Ram, AR 
For Revenue : Smt  U. Minichandran, DR 

 
Date of Hearing : 18-08-2016 
Date of Pronouncement : 14-09-2016 

 
O R D E R 

 

 

PER  B. RAMAKOTAIAH, A.M. : 
        

This is an appeal by assessee against the order of the 

Commissioner of Income Tax (Appeals)-18, Mumbai with camp 

office at Hyderabad having concurrent jurisdiction over assessee’s 

case, dated 04-03-2013.  The issue in appeal is whether an 

amount of Rs. 50 Lakhs confirmed by the CIT(A) will come within 

the purview of Section 2(22)(e) of the Income Tax Act [Act].  

Assessee has raised the following grounds: 
 

“1. On the facts and in the circumstances of the case, the learned 
CIT(A) erred in confirming the order of re-assessment passed u/s. 143(3) 
r.w.s. 147 of the I.T. Act, 1961. 
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2. The invocation of jurisdiction u/s. 147 of the Act was wrong and 
erroneous in as much as the requisite conditions were not fulfilled.  
Therefore the entire re-assessment proceedings are vitiated. 
 

3. The learned CIT(A) erred in not accepting the plea of the appellant 
that Rs. 50.00 lakhs was paid by M/s. Amit Cottons Pvt. Ltd.  It was a 
transfer entry in the books of M/s. K.G.F. Cottons Pvt. Ltd., for the 
payment made by M/s. Amit Cottons Pvt. Ltd., hence not coming under the 
purview of section 2(22)(e) of the I.T. Act, 1961.  As the said amount was 
not paid by or there was no outgoing or flow of money from M/s. K.G.F. 
Cottons Pvt. Ltd., transfer entry by making book entries cannot be treated 
as payment by way of loan by the company to the appellant for the 
purpose of mulcting the appellant with tax liability. 
 

4. The Assessing Officer ought not have taxed the amount of Rs. 50 
lakhs paid by M/s. Amit Cottons Pvt. Ltd., to the appellant where his 
shareholding is below the specified percentage of 10% which is a 
necessary prerequisite for bringing the appellant into tax net”. 

 

2.  Briefly stated, assessee is an individual and Director in 

M/s. K.G.F. Cottons Pvt. Ltd.  Assessee filed return of income 

declaring income at Rs. 9,17,325/- and agricultural income of Rs. 

50,000/-.  The return filed on 05-04-2007 was processed u/s. 

143(1).  In the course of assessment proceedings in the case of the 

company M/s. K.G.F. Cottons Pvt. Ltd., Assessing Officer (AO) has 

noticed that the company has advanced an amount of Rs. 

1,24,92,795/- to assessee.  It is also been noticed that assessee 

has a share holding more than 10% in the said company.  

Considering that the amount advanced to the Director would 

constitute deemed dividend within the meaning of Section 2(22)(e) 

of the Act, a notice u/s. 148 of 16-12-2008 issued to bring to tax 

this amount.  In the consequential proceedings completed after 

giving due opportunity to assessee, the AO has considered the 

entire amount of Rs. 1,24,92,795/- as deemed dividend by 

discussing the provisions of the Act.  It was the assessee’s 

contention that the amount was advanced for acquiring property 
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accordingly, the same cannot be considered as a deemed dividend 

in the hands of the director.  This contention of assessee was 

rejected by the AO after due examination.   

 

2.1.  Before the Ld. CIT(A), assessee contended that the 

provisions of Section 2(22)(e) of the Act are not applicable and 

moreover, the above amount involved has an opening balance to an 

extent of Rs. 82,00,063/- and the said amount cannot be 

considered as ‘deemed dividend’ during the year.  With reference to 

the balance amount of Rs. 50 Lakhs, it was submitted that 

assessee has received an amount of Rs. 50 Lakhs from another 

company M/s. Amit Cottons Pvt. Ltd., and there were only transfer 

entries in the hands of the M/s. K.G.F. Cottons Pvt. Ltd., and so 

the above sum also cannot be considered as ‘deemed dividend’.  Ld. 

CIT(A) after referring the matter to the AO for verification and 

obtaining the report thereon, accepted that the opening balance 

cannot be considered as ‘deemed dividend’ during the impugned 

year.  Assessee’s contention was that the amount was received 

towards land transaction to regularise Emam lands in the hands of 

the partnership firm whose assets were taken over by the company 

on lease basis.  Ld. CIT(A) however, confirmed the amount of Rs. 

50 Lakhs as ‘deemed dividend’ by stating as under: 

 

“The second additional ground is relating to Rs. 50 lakhs 
received by the company M/s. KGF from another company M/s. 
Amit Cottons Pvt Ltd., the argument of the appellant that this loan 
was received by the company from other company, therefore, Sec. 
2(22)(e) is not applicable and not acceptable because the company 
has received loan from another company or from bank, does not 
change the impact of Sec. 2(22)(e). As per the provisions of Sec. 
2(22)(e), the loan advanced by the company to the shareholders 
having more than 10% share holding then the provisions of Sec. 
2(22)(e) are applicable. In the present case, the assessee has 
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received loan from M/s.KGF Cottons Pvt. Ltd., thus, the question 
that the company M/s.KGF has received loan from another 
company or from any bank is immaterial. The concerned question is 
that the company M/s.KGF Cottons Pvt. Ltd. has advanced loan to. 
the assessee, therefore, this argument of the appellant is rejected. In 
totality of the facts & circumstances, the addition made by the A.O. 
is confirmed to the extent of Rs. 1,24,92,795/- 82,00,631 which 
comes to Rs. 42,92,1641/- and the balance amount is deleted. 
Thus, the ground of appeal is partly allowed”.   

 

3.  It was the contention of the Ld. Counsel that the said 

amount was not directly paid by M/s. K.G.F. Cottons Pvt. Ltd., but 

pertains to a transfer entry made towards payments received from 

M/s. Amit Cottons Pvt. Ltd.  Therefore, in the absence of cash 

payment, the same cannot be considered as ‘deemed dividend’.  Ld. 

Counsel relied on the decision of CIT Vs. Smt. Savithiri Sam [236 

ITR 1003] (Mad).  Referring to the last para of the above judgment, 

it was submitted that:  

 

“5. That apart, the provisions of law namely s.2(22)(e) which 
we have already extracted above, says that by a fiction dividend is 
made to Include any payment by a company etc. Therefore, it is 
difficult for us to introduce another fiction in respect of the words 
"payment by the company" by construing even a transfer entry as 
amounting to payment. In other words, when s.2(22)(e) itself 
introduces a fiction, it is improper for us to Introduce another fiction 
and construe a payment as equivalent to a constructive payment. In 
this view of the matter, we are not Inclined to accept the arguments 
advanced on behalf of the Revenue and following the decision fn 
G.R. Govindarajulu Naidu vs. CIT (supra), we answer the reference 
In the affirmative and against the Revenue”.  

 

4.  It was the contention that since the entry is only as 

transfer entry in the books of M/s. K.G.F. Cottons Pvt. Ltd., same 

cannot be considered as ‘amount paid by the company’.  

Accordingly, the same cannot be treated as ‘deemed dividend’. 
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5.  Ld. DR, however, submitted that the above judgement 

does not apply which was given in a different context and referred 

to the payments made from M/s. Amit Cottons Pvt. Ltd., on 

various dates as listed out during the submissions to the CIT(A) 

and the provisions of Section 2(22)(e), to submit that the amount 

paid by/debited by M/s. K.G.F. Cottons Pvt. Ltd., would be 

considered as ‘deemed dividend’ as per the provisions of Section 

2(22)(e).  It was further submitted that there is no dispute with 

reference to possessing accumulated profits and assessee being 

share-holder of the above company having more than substantial 

interest as prescribed. 

 

6.  We have considered the rival submissions.  There is no 

doubt that the company has advanced moneys to assessee.  Part of 

it which was opening balance was deleted by the CIT(A) and he has 

confirmed the amount of Rs. 42,92,164/- out of Rs. 50 Lakhs 

advanced by M/s. Amit Cottons Pvt. Ltd., transferred as a liability 

to M/s. K.G.F. Cottons Pvt. Ltd.  As seen from the submissions 

before the CIT(A), placed on record, assessee has drawn an amount 

of Rs. 50 Lakhs from M/s. Amit Cottons Pvt. Ltd., on the following 

dates: 

 

Dates Amount (Rs.) 

06.04.05 7,50,000 

18.04.05 10,00,000 

04.05.05 12,50,000 

15.02.06 20,00,000 
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6.1.  Even though he is having voting power of less than 10% 

in the said M/s. Amit Cottons Pvt. Ltd., however, the said 

outstanding balance in the books of M/s. Amit Cottons Pvt. Ltd., 

has been transferred by way of journal entries in the books of M/s. 

K.G.F. Cottons Pvt. Ltd.  Even though, it was contended that these 

were only transfer entries, we can not accept that argument as 

there is a constructive payment to assessee to an extent of Rs. 50 

Lakhs, which cannot be disputed.  Instead of assessee directly 

drawing from the company where he has substantial share 

holding, assessee must have taken recourse to drawing from  M/s. 

Amit Cottons Pvt. Ltd., and that liability was transferred to other 

company by way of journal entries.  The provisions of Section 

2(22)(e) are as under: 

 

“Sec. 2………. 

(22) "dividend" includes— 

(a) any distribution by a company of accumulated profits, whether capitalised 

or not, if such distribution entails the release by the company to its 

shareholders of all or any part of the assets of the company ; 

(b) any distribution to its shareholders by a company of debentures, debenture-

stock, or deposit certificates in any form, whether with or without interest, 

and any distribution to its preference shareholders of shares by way of 

bonus, to the extent to which the company possesses accumulated profits, 

whether capitalised or not ; 

(c) any distribution made to the shareholders of a company on its liquidation, 

to the extent to which the distribution is attributable to the accumulated 

profits of the company immediately before its liquidation, whether 

capitalised or not ; 

(d) any distribution to its shareholders by a company on the reduction of its 

capital, to the extent to which the company possesses accumulated profits 

which arose after the end of the previous year ending next before the 1st 

day of April, 1933, whether such accumulated profits have been 

capitalised or not ; 

(e) any payment by a company, not being a company in which the public are 

substantially interested, of any sum (whether as representing a part of the 

assets of the company or otherwise) made after the 31st day of May, 1987, 

by way of advance or loan to a shareholder, being a person who is the 

beneficial owner of shares (not being shares entitled to a fixed rate of 
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dividend whether with or without a right to participate in profits) holding 

not less than ten per cent of the voting power, or to any concern in which 

such shareholder is a member or a partner and in which he has a 

substantial interest (hereafter in this clause referred to as the said 

concern) or any payment by any such company on behalf, or for the 

individual benefit, of any such shareholder, to the extent to which the 

company in either case possesses accumulated profits ; 

 

but "dividend" does not include— 

 (i)  a distribution made in accordance with sub-clause (c) or sub-clause (d) in 

respect of any share issued for full cash consideration, where the holder of 

the share is not entitled in the event of liquidation to participate in the 

surplus assets ; 

(ia) a distribution made in accordance with sub-clause (c) or sub-clause (d) in 

so far as such distribution is attributable to the capitalised profits of the 

company representing bonus shares allotted to its equity shareholders 

after the 31st day of March, 1964, and before the 1st day of April, 1965 ; 

(ii) any advance or loan made to a shareholder or the said concern by a 

company in the ordinary course of its business, where the lending of 

money is a substantial part of the business of the company ; 

(iii) any dividend paid by a company which is set off by the company against 

the whole or any part of any sum previously paid by it and treated as a 

dividend within the meaning of sub-clause (e), to the extent to which it is 

so set off; 

(iv) any payment made by a company on purchase of its own shares from a 

shareholder in accordance with the provisions of section 77A of the 

Companies Act, 1956 (1 of 1956); 

(v) any distribution of shares pursuant to a demerger by the resulting company 

to the shareholders of the demerged company (whether or not there is a 

reduction of capital in the demerged company). 

Explanation 1.—The expression "accumulated profits", wherever it occurs 

in this clause, shall not include capital gains arising before the 1st day of 

April, 1946, or after the 31st day of March, 1948, and before the 1st day of 

April, 1956. 

Explanation 2.—The expression "accumulated profits" in sub-clauses (a), 

(b), (d) and (e), shall include all profits of the company up to the date of 

distribution or payment referred to in those sub-clauses, and in sub-clause 

(c) shall include all profits of the company up to the date of liquidation, 

but shall not, where the liquidation is consequent on the compulsory 

acquisition of its undertaking by the Government or a corporation owned 

or controlled by the Government under any law for the time being in force, 

include any profits of the company prior to three successive previous years 

immediately preceding the previous year in which such acquisition took 

place. 

Explanation 3.—For the purposes of this clause,— 
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(a) "concern" means a Hindu undivided family, or a firm or an 

association of persons or a body of individuals or a company ; 

(b) a person shall be deemed to have a substantial interest in a concern, 

other than a company, if he is, at any time during the previous year, 

beneficially entitled to not less than twenty per cent of the income of 

such concern ; 

 

6.2.  As can be seen from the above, it is also a sort of 

indirect payment which is covered by the provisions of Sec. 2(22)(e) 

by the words “ any payment by any such company on behalf of or 

for the individual benefit of any such shareholder”.  In this case, 

even though the amount was not directly paid by M/s. K.G.F. 

Cottons Pvt. Ltd., in the first instance, it is deemed to have been 

paid by transfer entry  made for the benefit of the individual in the 

books of M/s. K.G.F. Cottons Pvt. Ltd.  In our view, the amount 

transferred to assessee’s account from M/s. Amit Cottons Pvt. Ltd., 

do come within the purview of the provisions of Section 2(22)(e) in 

view of the wide definition given as above.  

 

7.  Ld. Counsel relied on the decision of the CIT Vs. Smt. 

Savithiri Sam [236 ITR 1003] (Mad) (supra) to submit that transfer 

entries cannot be considered as ‘payment by company’.  The facts 

in the above said case are entirely different wherein assessee’s 

husband Shri G.N. Sam was also a shareholder in the company 

and her husband withdrew sums of money from the said company. 

On the death of her husband  the debit balance of Rs. 4,73,241/- 

in the Estate of Late G.N. Sam was transferred to the account of 

assessee in the books of the said company, and by such transfer, 

the said amount in the hands of assessee were shown as debit 

balance in assessee’s account.  On those facts, it was considered 

that a further fiction cannot be introduced when the provisions of 
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Section 2(22)(e) itself is a fiction created by the Statute.  The facts 

in the above said case are entirely different from the facts in 

assessee’s case.  In this case, assessee directly withdrew the money 

from another company and said outstanding amount to M/s. Amit 

Cottons Pvt. Ltd., was settled by way of transfer entries between 

the two companies but ultimately, as per the provisions of Section 

2(22)(e), it is paid on behalf of assessee by such company.  

Therefore, it is within the purview of the provisions of Section 

2(22)(e).  In view of that, we affirm the order of CIT(A) to the extent 

of amount confirmed u/s. 2(22)(e) in the order.   Assessee’s 

grounds are accordingly rejected. 

 

8. In the result, appeal of assessee is dismissed.  

 

 
Order pronounced in the court on   14th  September, 2016 

 

 

 

         Sd/-                Sd/- 
 (D. MANMOHAN)            (B. RAMAKOTAIAH) 
VICE  PRESIDENT                     ACCOUNTANT MEMBER 
 

 
Hyderabad, Dated   14th  September, 2016 
 
 
TNMM 
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2. The Addl. CIT, Nizamabad Range, Nizamabad.  
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