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    आदेश / O R D E R 

 
This appeal is  filed by the assessee  aggrieved by the 

order of the learned Commissioner of Income Tax(Appeals)-

2, Chennai  dated   09.03.2016 in ITA No.209/CIT(A)-2/2013-

14  passed under section143(3) r.w.s. 147 &  250(6) of the 

Act. 

 

2. The assessee has raised several grounds in her 

appeal, however the cruxes of the issues are as follows:- 

i)  The learned Commissioner of Income Tax (Appeals) 
has erred in sustaining the  order of the learned 
Assessing Officer who had denied the exemption of Rs. 
19,50,000/- under section 54 of the Act since it was the 
second house acquired  by the assessee.  
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ii) The learned Commissioner of Income Tax (Appeals) 
has erred in  not adjudicating the issue with respect to 
restricting the claim of additional expenditure on 
interiors to Rs.2,00,000/- as against Rs.3,98,200/- 
claimed by the assessee . 
 
iii) The learned Commissioner of Income Tax (Appeals) 
has erred in confirming  the  order of the learned 
Assessing Officer who had disallowed the claim of 
additional payment of `7,00,000/- made by the 
assessee to her sister as cost of acquisition.  
 
 iv) The learned Commissioner of Income Tax 
(Appeals) has erred in confirming the order of the 
learned Assessing Officer who had disallowed the 
expenditure of `54,747/- towards corporation tax.  
 
v) The learned Commissioner of Income Tax (Appeals) 
has failed to adjudicate a specific ground with regard to 
expenses incurred by the assessee towards stamp duty 
`24,320/-, legal fees of `20,000/- and incidental 
charges `4,000/- while arriving at the cost of acquisition 
of asset for computation of capital gains. 
 

3. Brief facts of the case are that the assessee is an 

individual filed her return of income on 31.01.2013 declaring 

income of Rs.14,600/- pursuant to notice issued under 

section 148 of the Act on 21.12.2012. The notice under 

section 148 of the Act was issued to the assessee because 

she has not disclosed capital gains arising out of the sale of 

her immovable property.  
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Ground No.iii) : Cost of acquisition: 

4. The assessee owned residential plot No.9, 

Somasundaram Street, T.Nagar, Chennai-17. The property 

was originally purchased by the assessee’s mother Smt. 

Prabavathy on11.2.1974. After the demise of Smt. 

Prabavathy on 11.4.1978, the assessee along with four other 

legal heirs became the owner of the property. Subsequently, 

on 05.08.2006, three of the co-owners executed a release 

deed in favour of the assessee vide  Document 

No.1897/2006 dated 5.8.2006 viz., Mr. K.Kothandaraman 

(father of the assessee),  Ms.P.Senthamarai ( Sister of the 

assessee) and  Mr. Arun Kothandaraman (brother of the 

assessee) against payment of   Rs.10,00,000/-. On the same 

day, vide document no.1908/2006 all the legal heirs of the 

fourth co-owner of the property late Shri Ashok 

Kothandaraman (brother of the assessee) viz. N.K.Uma 

Ashok, N.A.Swetha Prabha Reddy, and N.A.Preetham 

Prabha Reddy against payment of Rs.15,00,000/-. The 

assessee also claimed to have paid an additional amount of 

Rs.7,00,000/-  to Ms.Senthamarai (sister of the assessee) on 

2.8.2007 / 12.10.2007 for acquiring the property. In order to 
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substantiate her claim, the assessee also produced a receipt 

signed by Ms.Senthamarai and also the bank statement for 

withdrawal of cash. However, the learned Assessing Officer 

did not accept the contention of the assessee that she has 

paid Rs.7.00 lakhs to her sister as additional cost of acquiring 

the property; he opined that at the most it could be a gift 

given to the sister of the assessee.  

 

5. On appeal, the learned Commissioner of Income Tax 

(Appeals) confirmed the order of the learned Assessing 

Officer by agreeing with his view and also by relying on the 

provisions of section 40A(2)(b) of the Act he held the 

payment to be unjustified and excessive.  

 

6. Before me, the learned Authorized Representative 

submitted that the assessee has paid the amount of Rs.7.00 

lakhs only for acquiring the property and therefore it should 

be allowed as cost of acquisition.  
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7. On the other hand, the learned Departmental 

Representative argued in support of the orders of the 

Revenue. 

 

8. I have heard the rival submissions and carefully 

perused the materials available on record.   From the facts of 

the case, it is apparent that the assessee has made payment 

of Rs.7.00 lakhs to her sister and the same is not in dispute.  

The claim of the assessee is that the payment of Rs.7.00 

lakhs is towards cost of acquiring the property while as the 

Revenue is of the belief that the payment is excessive, 

unjustified or a gift.  Considering the facts and circumstances 

of the case, I do not find the proposition of the Revenue to be 

justified. There would be many factors leading to the 

settlement of family properties due to which payments will be 

made in order to avoid litigation and ill feelings amongst 

relatives. Moreover the Revenue cannot sit on judgment over 

the nature of payment the assessee had made when there 

are enough evidence to prove the same and in the 

assessee’s case the fact that there was a family settlement is 

clear. Further in the given case, the assessee has also 
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produced the receipt from her sister for having received 

Rs.7.00 lakhs from her. For the above stated reasons, I am of 

the considered view that the amount of Rs.7.00 lakhs paid by 

the assessee to her sister should be treated as the cost of 

acquisition of the property. It is ordered accordingly. 

 

Ground No.iv) Payment of Corporation Tax: 

9.1 The assessee had claimed to have incurred transfer 

expenses of Rs.54,787/- being the property tax paid by her. 

She had produced the documentary evidence of the receipt 

dated 17.06.2006 issued by Chennai Corporation to justify 

her claim. However, the learned Assessing Officer disallowed 

the claim of the assessee by relying in the decision of the 

Hon’ble jurisdictional High Court in the case of CIT Vs. SAS 

Hotel Pvt.Ltd., reported in 124 Taxman 663, wherein it was 

held that urban land tax and other taxes paid would neither 

form part of cost of acquisition nor expenditure incurred in 

connection with transfer or improvement of land.  

 

9.2 On appeal, the learned Commissioner of Income Tax 

(Appeals) upheld the order of the learned Assessing Officer.  
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9.3 On perusing the issue, I do not find any merit in the 

order of the Revenue on this issue. The assessee has paid 

Rs.54,787/- on 17.06.2006  in order to assert her right on the 

property when her share towards payment of the tax would 

be only 1/5th of Rs.54,787/-. 4/5th of Rs.54,787/- i.e. 

Rs.43,830/- is the amount payable by the other four legal 

heirs of the property which the assessee has paid. Therefore, 

payment made to the extent of Rs.43,830/- should be taken 

as the cost of acquisition of the property. It is ordered 

accordingly. 

 

Ground No.i) : Deduction u/s.54 of the Act : 

10.1 The assessee had claimed deduction under section 54 

of the Act for having acquired two flats from the promoter @ 

Rs.19,50,000/-  each aggregating to Rs.39,00,000/-. The 

learned Assessing Officer disallowed Rs.19,50,000/- because 

as per section 54F of the Act deduction is allowable only with 

respect to one flat. On appeal, the learned Commissioner of 

Income Tax (Appeals) confirmed the order of the learned 
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Assessing Officer by relying on various decisions cited in his 

order.  

 

10.2    Before us, the learned Authorized Representative 

submitted that the issue is covered by the decision of the 

Hon’ble jurisdictional High Court in the case of CIT Vs. Smt. 

V.R.Karpagam, reported in 373 ITR 127 wherein it was held 

that both the houses should be assessed as one unit even 

though they are different flats and accordingly the assessee 

would be entitled for the benefit of section 54 of the Act.   

 

10.3    The learned Departmental Representative on the 

other hand, argued by relying in the order of the learned 

Commissioner of Income Tax (Appeals) wherein he 

distinguished the afore said issue by stating that  in that case 

all the five flats allotted to the assessee had a single door 

number.  

 

10.4   After hearing both sides, I am of the view that the 

decision cited by the learned Authorized Representative 

squarely covers the issue because both the flats allotted to 
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the assessee are in the same complex and could be used as 

one residential house. Therefore, relying on the decision of 

the Hon’ble jurisdictional High Court, I hereby direct the 

learned Assessing Officer to grant the benefit of section 54F 

of the Act for Rs.39,00,000/- being the cost of acquisition of 

both flats treated as one unit.  

 
Ground No.v) Non-adjudication of  specific ground with 
regard to expenses incurred by the assessee towards 
stamp duty `̀̀̀24,320/-, legal fees of `̀20,000/- and 
incidental charges `4,000/-: 
  

11  Before us the learned Authorized Representative 

submitted that the learned Assessing Officer had failed to 

consider the expenses incurred by the assessee towards 

stamp duty paid for executing the lease deed amounting to 

Rs.24,320/-, legal fee amounting to Rs.20,000/- and 

incidental expenses of Rs.4000/-. Since this issue is raised 

before us for the first time, I hereby remit back the matter to 

the file of the learned Assessing Officer in order to verify 

whether the assessee has incurred such expenses and if 

found so, treat the same as cost of acquisition of the asset 
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and accordingly grant deduction while computing the capital 

gains.  

 

Ground No. ii) : Not adjudicating the issue by the 

Ld.CIT(A) with respect to restricting the claim of 

additional expenditure on interiors to Rs.2,00,000/- as 

against Rs.3,98,200/- claimed by the assessee.  

12. The Ld.AR submitted before us that the Ld.CIT(A) omitted 

to adjudicate the issue in his order. The Ld.A.R further 

submitted that the assessee had incurred the expenditure of 

Rs. 3,98,200/- and the Ld.A.O was not justified in restricting 

the claim of expenditure to Rs. 2,00,000/-. The Ld.D.R on the 

other hand argued in support of the order of the Revenue and 

pleaded that the same may be confirmed. After hearing both 

the parties I am of the considered view that this issue should 

also be remitted back to the file of the Ld.A.O because the 

same is neither considered by the Ld.CIT(A) nor examined by 

the Ld.A.O elaborately. Accordingly I hereby remit back the 

matter to the file of the Ld.A.O for fresh consideration.    
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13. In the result, appeal of the assessee is partly allowed 

for statistical purposes as indicated herein above.  

 
Order pronounced in the open court on the 23rd August, 2016  

  
                  
                                                              Sd/- 

                                          (ए. मोहन अलंकामणी ) 

                                      ( A.Mohan Alankamony )                                               

                                         लेखा सद#य / Accountant  Member        

चे%नई/Chennai, 

&दनांक/Dated  23rd August, 2016  

somu 
 

आदेश क� ��त(ल)प अ*े)षत/Copy to:   

1. Appellant                  2. Respondent  3. आयकर आयु+त (अपील)/CIT(A)   

4. आयकर आयु+त/CIT        5. )वभागीय ��त�न0ध/DR                6. गाड� फाईल/GF. 




