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Per A. Mohan Alankamony, AM:- 

  
 The appeal is filed by the assessee aggrieved by the 

order of the learned Commissioner of Income Tax, (Appeals)-

13, Chennai dated 02.03.2016 in ITA No.164/CIT(A)-

13/2010-11  passed under section 143(3) r.w.s 250(6) of the 

Act.   

 
2. The assessee has raised several grounds in his appeal, 

however, the crux of the issue is as follows:- 

i) The learned Commissioner of Income Tax 
(Appeals) has erred in holding that the assessee 
is not entitled to claim depreciation against the 
intangible asset being expenditure incurred 
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towards acquiring mining rights and also denied 
the alternate claim for amortization. 
 
ii) The learned Commissioner of Income Tax 
(Appeals) has erred in  sustaining the  order of 
the learned Assessing Officer wherein he had 
disallowed the interest expenses of 
Rs.67,35,748/-  by invoking the provisions of 
section 14A r.w.r 8D. 

 

3. Brief facts of the case are that the assessee is an 

individual filed his return of income for the assessment year 

2010-11 on 24.09.2010 admitting income of Rs.3,21,88,696. 

Subsequently, the case was taken up for scrutiny and 

assessment was completed under section 143(3) of the Act 

on 15.02.2013 wherein the learned Assessing Officer denied 

the claim of depreciation of Rs.2,49,636/- with regard to the 

lump sum payment for mining rights and also made 

disallowance invoking the provisions of section 14A r.w.r 8D 

towards investments made for earning exempt income.  

 

Ground No.1: Depreciation on mining rights: 

4.1 During the course of assessment proceedings, it was 

observed by the learned Assessing Officer that the assessee 

had claimed depreciation of Rs.2,49,636/- towards lump sum 
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payment made for acquiring mining rights.  The learned 

Assessing Officer disallowed the claim of the assessee 

because there was no provision under section 32 of the Act 

for making such claim. On appeal, the learned Commissioner 

of Income Tax (Appeals) confirmed the order of the learned 

Assessing Officer by agreeing with the view of the learned 

Assessing Officer. Before us, the learned Authorized 

Representative submitted that mining right is an intangible 

right and therefore eligible for the claim of depreciation under 

section 32 of the Act. In the alternative, it was argued that the 

benefit of amortization may be granted to the assessee. The 

learned Departmental Representative on the other hand, 

relied on the orders of the Revenue.  

 

4.2 We have heard the rival submissions and carefully 

perused the materials available on record. On examining the 

nature of transaction, it is apparent that the benefit of mining 

rights acquired by the assessee is for a particular period and 

on expiry of the license such benefit extinguishes.  Therefore, 

the lump sum payment made by the assessee has to be 

evenly apportioned over the period of the validity of the 
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mining rights. Only then the matching concept could be 

complied and the accurate income of the assessee for the 

relevant assessment years can be determined. Therefore, we 

hereby direct the learned Assessing Officer to write off the 

lump sum payment of mining rights over the period of mining 

rights acquired by the assessee evenly in each of the 

relevant assessment year, keeping in view of AS-19. It is 

ordered accordingly.  

 

Ground No.2: Disallowance of interest expenses of 
Rs.67,35,748/-   under section 14A r.w.r 8D(2)(iii): 
 

5.1 During the course of assessment proceedings, it was 

observed by the learned Assessing Officer that the assessee 

had made following investments for the year ending 

31.03.2010 which does not yield taxable income:- 

 

a) Investment in shares  `3,40,55,894 
b) Investment in land `1,21,28,790 
c) Investment in buildings `2,49,22,804 

d) Investment in advances and 
deposit 

`6,81,37,719 

 Total `13,92,45,207 
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The learned Assessing Officer further observed that the 

assessee had investment which do not yield taxable income 

as on 31.03.2009 at `17,45,24,731/-. Thereafter the learned 

Assessing Officer computed the average value of investment 

@ `15,56,84,969 [ ( `13,92,45,207 + `17,45,24,731) / 2] and 

worked out the disallowance under section 14A r.w.r 8D(2)(ii) 

at `59,51,323/- and under section 14A r.w.r 8D(2)(iii) at 

`7,84,425/- . Thus the learned Assessing Officer disallowed 

an aggregate amount of `67,35,748/- by invoking the 

provisions of section 14A r.w.r 8D.  

 

5.2 On appeal, the learned Commissioner of Income Tax 

(Appeals) confirmed the order of the learned Assessing 

Officer by observing as under:- 

“I have considered the submissions of the 
appellant. The main arguments of the appellant are 

that no exempt income was earned during the 

previous year relevant to the assessment year under 

consideration and that own funds have been utilized 

for making the investments which would result in 

exempt income. The appellant argued before me 

that where there is no exempt income the provisions 

of section 14A are not applicable relying on the 

decision of High Court of Delhi in the case of 

Cheminvest Ltd. (ITA 749/2014 dated 02.09.2015). 

In this regard it is pertinent to refer to the CBDT 

Circular No.5 of 2014 which is reproduced below: 

CIRCULAR NO.5/2014 [F. NO. 225/ 182/2013-

ITA.II, DATED 11-2-2014  
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Section 14A of the Income-tax Act, 1961 ['Act'] 

provides for disallowance of expenditure in relation 

to income not "includible" in total income.  

 

2. A controversy has arisen in certain cases as to 

whether disallowance can be  made by invoking 

section 14A of the Act even in those cases where no 

income has been earned by an assessee which has 

been claimed as exempt during the financial year.   

 

3. The matter has been examined in the Board. It is 

pertinent to mention that section 14A of the Act was 

introduced by the Finance Act, 2001 with 

retrospective effect from 01.04.1962. The purpose for 

introduction of section 14A with retrospective effect 

since inception of the Act was clarified vide Circular 

No. 14 of2001 as under:  

 

"Certain incomes are not includible while 

computing the total income, as these are 

exempt under various provisions of the Act. 

There have been cases where deductions have 

been claimed in respect of such exempt 

income. This in effect means that the tax 

incentive given by way of exemptions to 

certain categories of income is being used to 

reduce also the tax payable on the non-exempt 

income by debiting the expenses incurred to 

earn the exempt income against taxable 

income. This is against the basic principles of 

taxation whereby only the net income, i.e., 

gross income minus the expenditure, is taxed. 

On the same analogy, the exemption is also in 

respect of the net income. Expenses incurred 

can be allowed only to the extent they are 

relatable to the earning of taxable income".  

 

 

Thus, legislative intent is to allow only that 

expenditure which is relatable to earning of income 

and it therefore follows that the expenses which are 

relatable to earning of exempt income have to be 

considered for disallowance, irrespective 6f the fact 

whether any such income has been earned during the 

financial year or not.  

 

4. The above position is further clarified by the usage 
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of term 'includible' in the Heading to section 14A of 

the Act and also the Heading to Rule-8D of LT. Rules, 

1962 which indicates that it is not necessary that 

exempt income should necessarily be included in a 

particular year's income, for disallowance to be 

triggered. Also, section 14A of the Act does not use 

the word "income of the year" but "income under the 

Act". This also indicates that for invoking 

disallowance under section 14A, it is not material 

that assessee should have earned such exempt income 

during the financial year  

under consideration.  

 

 
5. The above position is further substantiated by a 

language used in Rule 8D(2)(ii) & 8D(2)(iii) of 1. T. 

Rules which are extracted below:  

 

"(ii) in a case where the assessee has incurred 

expenditure by way of interest during the 

previous year which is not directly attributable 

to any particular income or receipt of amount 

computed in accordance with the following 

formula, namely:-  

A*B/C  

Where .....  

B=the average of value of investment, income 

from which does not or shall  not form part of 

the total income as appearing in the balance 

sheet of the assessee, on the first day and the 

last day of the previous year;"  

 

(iii) an amount equal to one-half percent of the 

average of the value of  investment, income 

from which does not or shall not form part of 

the total income, as appearing in the balance-

sheet of the assessee, on the first day and the 

last day of the previous year."  

 

 

6. Thus, in light of above, Central Board of Direct 

Taxes, in exercise of its powers under section 119 of 

the Act hereby clarifies that Rule 8D read with section 

14A of the Act provides for disallowance of the 

expenditure even where taxpayer in a particular year 

has not earned any exempt income.  

 

The CBDT Circular succinctly explains how the 
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provisions of section 14A r.w. Rule 8D are pplicable 

even in a case where no exempt income is earned by 

an assessee. I find that the contents of the Circular 

issued by the CBDT were not brought to the notice 

of the Hon'ble High Court. In view of the above, I 

am of the opinion that the appellant is liable for 

disallowance u/s.14A r.w. Rule 8D even for those 

years in which no exempt income was earned.”  

 

 

5.3 Before us the learned Authorized Representative made 

the following submissions:- 

i) The assessee had made the investments out of his 

own funds and not out of interest bearing funds. 

 
ii) The learned Assessing Officer has erroneously 

included the investments made in land & building, loans 

& advances for the purpose of computing disallowance 

under section 14A r.w.r 8D of the Rules.  In fact, the 

assessee had earned taxable rental income from his 

land & building and interest income in respect of loans 

and advances extended to third parties.  

 
iii)  Substantial investments in shares were made in the 

assessee’s own company. 
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It was therefore argued that in the case of the assessee 

provisions of section 14A of the Act will not be applicable.  

 
5.4 The learned Departmental Representative, on the other 

hand, argued in support of the orders of the Revenue and 

prayed for sustaining the addition made under section 14A of 

the Act.  

 
 
6. We have heard the rival submissions and carefully 

perused the materials available on record.  From the facts of 

the case, it reveals that the learned Assessing Officer has 

included the investment made by the assessee in land, 

building and loan extended to third parties  for the purpose of 

computing disallowance under Section 14A r.w.r., Rule 8D. 

As pointed out by the learned Authorized Representative, 

expenditure related to investments in land, building and loan 

extended to third parties cannot be said to be expenditure 

incurred in relation to income not includable in the total 

income of the assessee.  Needless to mention that the 

income derived from land, building as well as interest from 

loan extended to third parties are taxable income and not 
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exempt from tax. Therefore, we hereby direct the learned 

Assessing Officer not to include the investments made in 

land, building and the loan extended to third parties 

while computing the disallowance by invoking the 

provisions of section 14A r.w.r 8D.  Further, it is pointed 

out by the learned Authorized Representative that the 

assessee has made investments predominantly in his own 

company out of his non-interest bearing funds and therefore 

no expense could be attributable for making such 

investments.  We agree with this view of the learned 

Authorized Representative. It is obvious that if the assessee 

has made investment out of his non-interest bearing funds in 

his company, no expense can be attributed for making such 

investments because there is no possibility for the assessee 

to incur any expenditure for arriving at such decision or 

managing the portfolio and accordingly, the provisions of 

section 14A cannot be invoked. However, since the details of 

the entire investments in shares are not before us, we remit 

back the matter to the file of the learned Assessing Officer for 

de novo consideration and to pass appropriate order as per 

law and merit based on our above mentioned observations.   
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7. In the result, the appeal of the assessee is partly 

allowed for statistical purposes as indicated herein above.  

 

Order pronounced in the open court   on  the 22nd August, 2016  

  
                  
                    Sd/-      Sd/-  

       ( एन.आर.एस. गणेशन )                          (ए. मोहन अलकंामणी ) 

      (N.R.S.Ganesan)                         ( A.Mohan Alankamony )                                               

 #या�यक सद%य /Judicial Member        लेखा सद%य / Accountant  Member        

 

चे#नई/Chennai, 

(दनांक/Dated     22nd August, 2016  
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