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आदेश / O R D E R 

 

Per RAJESH KUMAR, Accountant Member: 
 

   This is an appeal filed by the assessee and is directed against the order 

of the Ld. Commissioner of Income Tax, Mumbai dated 25.3.2013 pertaining 

to A.Y.2008-09.   

 

2. The issue raised in the various grounds of appeal from ground no.4 to 

5 is against the exercise of powers under section 263 of the Income Tax Act, 

1961(hereinafter referred to as the Act) by the ld. Commissioner of Income  

Tax and seting aside the order of AO passed under section 143(3) of the Act 

dated 25.10.2010 with a limited  direction of assessing the capital gain of 

Rs.21 lakhs as Short Term  Capital Gains (STCG)  in stead of Long Term  
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Capital Gains(LTCG) as assessed  by the  AO in the assessment framed under 

section 143(3) of the  Act. 

 

3. Facts of the case are that the assessment for the assessment year 

2008-09 was framed vide order dated 25.10.2010 passed under section 

143(3) by assessing the income at NIL. On verification of assessment records 

and computation of income, it is seen that during the year under 

consideration, a flat was sold for Rs.37,00,000/- which had resulted in a 

capital gain of  Rs.21,00,000/-.  The said gain was claimed by the assessee 

as LTCG and deduction was claimed under section 54 of the  Act. The said 

flat was purchased on 20.04.2004 as evidenced by the agreement of even 

date coupled with payment of Rs. 16,00,000/- by means of two cheques and 

the possession was taken simultaneously. Later on the the agreement was 

executed on non judicial stamp paper on 30.05.2004 upon the insistence of 

the assessee as the first agreement was executed on a plain paper. The said 

flat was transferred on 20.04.2007.  The CIT was of the views that  flat so 

purchased was transferred  within a period of three years from the date of 

purchase by taking the date of purchase from the second agreement which 

was executed on 30.05.2004 and holding that the gain resulting therefrom 

was short term capital gain and the  exemption u/s 54 of the Act was 

wrongly claimed. Accordinly a show cause notice u/s 263 of the Act dated 

13.3.2010 of the Act was issued which was replied by the ld.AR of the 

assessee vide letter dated 22.3.2013 along with various documents which  
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were filed.  However the CIT not convinced with the submission of the 

assessee  exercised the revisionary powers  and  passed  order u/s 263 

setting aside the assessment to a limited issue. For the sake of convenience 

and ready reference the same is reproduced below: 

OFFICE OF THE. 
 COMMISSIONER OF INCOME-TAX, CITY-13' 

ROOM No.416, 4th FLOOR,AAYAKARBHAVAN, M.K. ROAD, 
MUMBAI - 400 020 

 
Name and address of the assessee :  Shri Sajid Qamruz Zaman, 

                                          2, Hasan Mansion, Dhobi St. 
                           Mumbai - 400003. 

Status                                             :  Individual 
PAN                                                : AAAPZ1753H 
A.Y.                                                : 2008-09 
Date of order                                   : 25.03.2013.  

 

ORDER U/S. 263 OF THE 1.T. ACT, 1961 

 

In this case, the assessment records for A.Y. 2008-09 were called for. 
It was noticed that the assessment u/s 143(3) of the I.T. Act was passed on 
25.10.2010 determining  the total income at Rs. Nil.  
 
2. On verification of assessment records and computation of income, it is 
seen that during the year under consideration, a flat was sold for 
Rs.37,00,000/- which has resulted in a capital gain of Rs.21,00,000/-. The 
said capital gain claimed by the assessee to be exempt as the sale proceeds 
have been invested for purchase of new residential flat.  
 
3. On verification, it is found that the flat was transferred within three years 
of purchase and therefore the gain on sale on flat is short term capital gain 
and no deduction u/s 54 of the Act is available to you. This has resulted into 
underassessment of Rs.21,00,000/-.  
 
4. A notice u/s.263 dt. 13.03.2013 of the I.T. Act was issued on this issue 
fixing hearing on 19.03.2013. Mr. Rohit Chandan,CA, assessee's 
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representative attended and the hearing was adjourned. On 22.03.2013, CA. 
appeared and filed a written statement and copies of various documents.  
 
4. I have examined the assessment records and the details filed by the 
assessee. On verification, it is seen that these details were neither asked for 
nor examined by the AO. The assessment order is therefore set aside on this 
limited issue. The A.O. is directed to pass an appropriate order after 
examining all facts relevant to the issue. The A.O. will give opportunity of 
being heard to the assessee and is also directed to complete proceedings as 
soon as possible without waiting for statutory time period.  

Sd/- 
(PRANAB KUMAR DAS ) ...  

                                                             Commissioner of income -tax-13,  
                                                                                 Mumbai.  
 
Copy to:-  
1) The assessee.  
2) The Addl.CIT - 13(1), Mumbai 
3) The ITO-13(1 )(3), Mumbai.  
4) The Master File.  
 

Sd/-  
( PADMAJA VENKATRAMAN )  

Income-tax Officer(HQ)-13, Mumbai. 
 

4. The ld. AR during the course of  hearing before us submitted that the 

assessee sold flat  at 1st floor, of  Al Khadia  Apartment at 366, Sane  Guruji 

Marg, Agripada  on 20.4.2007 which was bought vide agreement dated 

20.4.2004 by entered into with Mr. Rafique Habib Motorwala. It was also 

submitted that  full  payment of  Rs.16 lakhs  was made vide two cheques 

one cheque No.218607, dated 20.4.2004 for  Rs.1,00,000/- and second ch. 

No.218608 for Rs.15,00,000/- dated 26.4.2004, both cheques were drawn at  

HSBC Bank, M G Road, Mumbai.  The possession of the flat was also taken 

on 20.04.2004 but the sale agreement was executed on the plain paper and 

later on the same agreement  was executed on the second time on 13.5.2004 
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on the Non-Judicial Stamp paper at the insistence of the assessee. It was 

submitted by the ld.AR that both the agreements were placed before the  AO 

as well as the ld. CIT(A).  The ld .AR submitted that these agreements  were 

considered by the  AO and thereafter framed  the assessment accepting  the 

LTCG of  Rs.21 lakhs and allowing  exemption under section 54 of the Act. 

The ld. AR finally submitted that  since the first agreement  dated 20.04.2004 

coupled with  payment through cheques and also took the physical 

possession and thus  effective date of purchase  of flat was 20.04.2004  and 

subsequent date of 30.05.2004 on which the same agreement was execute  

on the non-judicial stamp paper. The assessee has rightly calculated the gain 

as  LTCG and not  STCG as held by the ld.CIT(A) by taking the date of 

purchase from the date of second agreement i.e. 13.05.2004  by ignoring the 

facts that the payment was made on 20.4.2004 by means of two cheques 

dated 20.4.2004 and dated 26.4.2004 of Rs. 1,00,000/- and Rs. 15,00,000/- 

respectively when the first  agreement was executed  which was duly 

considered and examined by the AO.  The ld. AR finally submitted since the 

issue has been considered by the  AO  and taken a possible view on the basis 

of the records before him and  came to the conclusion that the assessee has 

earned  LTCG on the sale of property as the date of first agreement as the 

date of purchase of flat and rightly allowed the exemption under section 54 

of the  Act. The ld AR also relied upon the decision of Gujarat High  Court in 

the case of CIT Vs Anilaben Upendra Shah (2003) 262 ITR 658 in which it 

has been held that the date of booking shall be taken as the date of purchase 
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and all subsequent events such as possession and execution of sale deed are 

immaterial and would relate back to the date of first event i.e date of 

booking. The ld AR finally submitted that the revisionary powers as exercised 

by the  Commissioner u/s 263 for setting aside the order of AO was  bad in 

law and therefore deserved to be quashed.  On the other hand, the ld.DR 

strongly objected the argument of the ld.AR submitting before us that the 

date of purchase was 13.5.2004 and not 20.4.2004 as submitted by the ld.AR 

of the assessee.  The ld. DR submitted that the AO completely overlooked 

the facts and framed the assessment which was  erroneous and prejudicial to 

the interest of revenue and therefore proceedings under section 263 of the 

Act were rightly invoked by  the Commissioner in the present case.  

 

5. We have carefully considered the submissions of the parties, perused 

the material placed before us including the orders of authorities below and 

case laws relied upon by the parties. The issue before us is whether the 

revisionary powers as exercised by the commissioner of income tax were 

rightly exercised or there was no reason or justification to resort to the 

provisions of section 263 of the Act. We find that the assessee purchased flat  

vide agreement dated 20.4.2004 after making payment of  Rs.16 lakhs being 

purchase consideration by means of two cheque drawn on HSBC Bank M G 

Road,  Mumbai the details whereof have already been mentioned above and 

also taken  over the physical possession of the flat simultaneously.  We 

further  noted that the first agreement which was executed on the plain 
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paper was  reduced  on non judicial stamp paper  on 13.5.2004.  The  letter 

filed by the  AR at page 16 which was acknowledged  by the office of  AO on 

25.10.2010 and the  AO after  considering this agreement came to the 

conclusion that the assessee has held the flat for more than  36 months and 

accordingly resultant  capital gain on sale of the said flat being LTCG as 

claimed by the assessee and allowed  the exemption u/s 54 of the  Act .  

Thereafter we noted that the ld. CIT(A)  by exercising  the revisionary 

powers u/s 263 issued show notice dated 13.3.2013 to the assessee on the 

ground that the sale of flat had resulted into to STCG as it was held  for a 

period of less than 36 months by taking the date of purchase of the fat as 

13.5.2004 which is second agreement which was executed on Non-Judicial 

Stamp Paper and observed that  deduction 54 of the Act was wrongly allowed  

to the assessee and held that this has resulted  into under assessment of  

Rs.21 lakhs thereby passing an assessment order  being erroneous and 

prejudicial to the interest of revenue and set aside the order  of AO for 

limited purposes to pass  appropriate order after examining all the facts of 

the case.  In this case, we find that the by considering the date of purchase 

of the first agreement on which the flat was sold  and the possession was 

taken ,the AO has taken the possible view that the flat was purchased on 

20.4.2004 as is apparent from the facts as discussed above.  The assessee 

has made LTCG of Rs.21 lakhs on the sale of flat which was claimed exempt 

u/s 54 of the Act and was allowed by the   AO after considering various 

documents placed before him during the course of assessment proceedings.  
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In the case of Anilaben Upendra Shah (2003) 262 ITR 658 it has been held 

by the Hon’ble Gujrat High court that the date of booking will be the date of 

purchase of the property for the propose of calculating the capital gain and 

the subsequent events off making the balance consideration , taking of 

possession and registration are immaterial and would relate back to the first 

event that is date of booking. In this case also the assessee has purchased a 

flat as evidenced by the agreement dated 20.04.2004 coupled with payment 

of Rs. 16,00,000/-  and therefore for all practical purposes the date purchase  

is  20.04.2004 and not the date of second agreement dated 13.05.2004  

which is the ratio laid down by the Gujarat High Court in the case of Anilaben 

Upendra Shah (Supra).In our opinion, no prejudice is called to the revenue 

and the order passed by the AO is neither erroneous nor prejudicial to the 

interest of the revneue as the AO has taken a correct  view on the basis of 

documents  furnished by the aseseee.  Accordingly,  we set aside the order 

of  Commissioner passed u/s 263 of the  Act by allowing the appeal of the 

assessee. 

6. In the result the appeal of the assessee is allowed.  

The above order was pronounced in the open court on    22nd    Aug, 2016.                                

           घोषणध खरेु न्मधमधरम भें ददनधंकः    22nd  Aug, 2016 को की गई । 
           

       Sd/-        Sd/- 

(SHAILENDRA KUMAR YADAV)                                       (RAJESH KUMAR)                      

न्याययक सदस्य / JUDICIAL MEMBER       लेखा सदस्य / ACCOUNTANT MEMBER   
 

भुंफई Mumbai:       th Aug, 2016. 
व.नन.स./ SRL , Sr. PS 
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आदेश की प्रतिलऱपप अगे्रपिि/Copy of the Order forwarded  to :   

1. अऩीरधथी / The Appellant  
2. प्रत्मथी / The Respondent. 
3. आमकय आमुक्त(अऩीर) / The CIT(A)- concerned 
4. आमकय आमुक्त / CIT concerned 
5. 
 
 
6. 

ववबधगीम प्रनतननधध, आमकय अऩीरीम अधधकयण, भुंफई / 
 DR, ITAT, Mumbai concerned 
 
गधर्ा पधईर / Guard file. 

  

                                                  आदेशधनुसधय/ BY ORDER, 
/ /  True copy  / / 
 

                                                                              सहधमक ऩंजीकधय (Asstt. Registrar) 
                                                        आमकय अऩीरीम अधधकयण, भुंफई /ITAT, Mumbai 
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  Date Initials 

1. Draft dictated on 18.8.2016  SPS 

2. Draft placed before author 18.8.2016  SPS 

3. Draft proposed & placed before the Second 

Member 

  JM 

4. Draft discussed/approved by Second Member   AM 

5. Approved Draft comes to the Sr. PS   SPS 

6. Kept for pronouncement on   SPS 

7. File sent to the Bench Clerk   SPS 

8. Date on which file goes to the Head Clerk    

9. Date on which file goes to A.R.    

10. Date of dispatch of order    

 
 




