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1. This is a batch of eight appeals.  The assessee has filed IT(SS)A Nos.164 to 

169/Ahd/2011 in assessment years 2000-01 to 2005-06 against a common order of the 

CIT(A)-II, Ahmedabad dated 13.12.2010 in appeal nos.CIT(A)-II/CC.4/387 to 392/2007-08 

in proceedings under section 143(3) read with section 143A of the Income Tax Act, 1961 

(in short ‘the Act’).   

2. Last assessment year 2006-07 involves assessee’s appeal ITA No.446/Ahd/2010 

against order dated 27.11.2009 passed by the CIT(A)-II, Ahmedabad in case no.CIT(A)-

II/CC.4/393/2007-08 in proceedings under section 143(3) of the Act.  The Revenue has 

filed its appeal ITA No.301/Ahd/2013 against order dated 27.11.2012 passed by the 

CIT(A)-II Ahmedabad in case no. CIT(A)-II/CC-4/35/2011-12 deleting section 271(1)(c) 

penalty of Rs.10,40,070/-.   

3. We come to rival pleadings first.  The assessee’s sole substantive grievance in 

assessment years 2000-01 to 2005-06 involving six corresponding appeal challenges 

action of both the lower authorities  in adding accrued interest sums of Rs.11,35,158/-, 

Rs.12,31,127, Rs.15,44,925/-, Rs.16,35,907/-, Rs.11,88.292/- & Rs.11,39,572/-; 

respectively thereby treating FDRs of Rs.1,76,46,465/- found/seized in the course of 

search to be his investments.  Last assessment year 2006-07 involves two appeals.  The 

assessee raise four substantive grounds in its quantum appeal ITA No.446/Ahd/2010 in 

assailing four additions of unexplained cash and interest income on fixed deposits 

hereinabove, un-reconciled expenses and the one pertaining to conditional disclosure 

amounting to Rs.9,48,000, Rs.9,56,181/-, Rs.11,85,758/- and Rs.67,80,000; respectively.  

The Revenue’s penalty appeal on the other hand seeks to revive penalty amount of 

Rs.10,40,700/- imposed by the Assessing Officer and deleted in the lower appellate 

order.   
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4. The Revenue raises a preliminary objection that the assessee had himself offered 

for tax a sum of Rs.67.80 lakhs as his unaccounted income in the course of search in 

question.  It submits that the Assessing Officer has added only the excess amount of 

Rs.36,31,261/- instead of making separate additions.  It relies upon the case law (2012) 

343 ITR 313 (Orissa) in the case of Orissa Rural Housing Development Corporation vs. 

ACIT in support.   

4.1 We proceed to adjudicate this preliminary objection first.   

5. This assessee is an individual manufacturing and selling zari (metallic thread) and 

woven Zari fabrics.  He is stated to be one of the key persons of Kapadias and Zariwala 

families in the very business.  The department carried out a search/survey in his case on 

14.12.2005.  It came across the alleged incriminating evidence running into various 

Annexures.  The department was of the view that assessee’s group concerns had 

indulged in unaccounted production and sale of Zari and zari woven fabrics followed by 

substantial unaccounted investments in high value machinery imported by undervaluing 

price thereof followed by deriving undeclared rental income therefrom.   

6. We come to the relevant paper book filed before us.  There is no dispute that this 

assessee submitted his return declaring additional income of Rs.67,80,000/- .  This 

declaration came with a caveat reading as under :- 

“II. INCOME FROM OTHER SOURCES: 

Interest on NSC 

On Rs.60,000/- for 6th year     11,586 

On Rs.40,000/- for 5th year     5,640 

On Rs.35,000/- for 4th Year    4,193 

On Rs.30,000/- for 2nd year    2,649  24,068 

Interest on Bond      4,128 
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Interest on F.D.      99,312 

Saving Bank Interest     22,652 

The amount of disclosure remaining specifically 

unidentified, to be considered to cover any errors,  

omission discrepancies of any nature that may be 

found in the hands of the assessee and /or his 

family members, in the course of assessment  

proceedings or to be treated as undisclosed as per 

Note No.2 herein below.     6,780,000 6,930,160 

 GROSS TOTAL INCOME      7,328,689” 

 

7. This was followed by assessee’s notes to return as follows :- 

“However, if during the course of assessment proceedings or appellate or revision 
proceedings if addition is made to the returned income without taking into account 
the disclosure made by the assessee, either due to disallowance of expenses or 
deduction otherwise then to the extent of disclosure made by the assessee, the 
addition be telescoped against the total disclosure and no separate addition be 
made again. 

Further, the tax remaining if any in relation to the amount not specifically identified 
against the amount of disclosure then such surplus amount of disclosure may 
kindle be treated as retracted and tax paid thereon may be refunded to the 
assessee and accordingly, the tax paid at this stage by the assessee may be 
treated as under protest and in anticipation of identifying unaccounted asset in its 
present form by the Assessing Officer in the course of assessment proceedings. 

The above disclosure may kindly be considered on logical and judicial 
interpretation of the definition of income under the Act and as per the normally 
accepted, interpreted, implemented and understood principals of income in 
commercial parlance as also based on the judicial pronouncements of various 
authorities on the subject matter.”   

 

8. The Revenue seeks to take advantage of the assessee’s additional income offered 

without even considering the above extracted conditional disclosure.  It is clear from a 

perusal thereof that the same contained the above referred stipulations and they were not 

unconditional.  We find in these factual backdrop that a co-ordinate bench of this tribunal 
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in ITA No.78/Ahd/2012 in the case of Manish Packaging Pvt. Ltd. vs. ACIT dealt with a 

case of similar conditional disclosure thereby adjudicating the issue against the Revenue 

as under :- 

“13.  We have heard both the parties. Case records and judicial precedents stand 
perused. We come to admitted facts first. The department commenced the 
impugned search operation in assessee’s business preemies. And concluded the 
same on 03-10- 2008. This time span of 10 days involves four statements being 
obtained from Shri Patel (supra) inter alia disclosing unaccounted business income 
of Rs. 2.25 crores along with deemed dividend of Rs. 4 crores. We have extracted 
relevant portions thereof in preceding paragraphs. The same do not reveal any 
specific incriminating material unearthed in the course of search or thereafter 
highlighting unaccounted business income. The above stated disclosure 
statements are very much vague ones and conditional as well without verifying 
necessary books and records. The relevant array of questions forming part of the 
paper book are found to be not throwing light on any specific material with contents 
thereof; whatsoever. The same factual position continues in assessment, lower 
appellate order and in the course of arguments before us. It is not out of place to 
reiterate that we are dealing with the issue of impugned unaccounted business 
income of Rs. 1,48,00,000/-. We observe in these peculiar circumstances that 
there is no specific incriminating material supportive of the above stated addition 
right from search till date. We quote Board’s circular (supra) issued much prior to 
the search in question directing the investigating officers to focus on collection of 
evidence pointing towards unaccounted income rather than requesting such 
confessional disclosure statements. We accordingly hold that the Revenue has not 
collected any specific material supporting the impugned addition.  

14.  Now we come to relevant case law quoted. The first one (2010) 328 ITR 
411 (Guj) Kailashben Manohar Choksi vs. CIT. The department had recorded 
disclosure statement at midnight hours. The same stood retracted after two 
months. There was no evidence collected in support of the said disclosures. We 
find that their lordships accepted retraction since the statement was recorded in 
very much odd hours. It has been held thereafter that the additions in question are 
not sustainable since no material evidence supporting the same are forthcoming. It 
is further evident that this case law pertains to a search conducted well before the 
Board’s circular (supra) quoted therein. When we apply this ratio vis-à-vis facts 
before us, it is apparent that there is no incriminating material or evidence available 
with the Revenue which could support the impugned addition.  

15.  The next case law is DCIT vs. Shri Vivekanand Sharma ITA 1748/Kol/2012 
decided on 01-08-2014. This search is dated 26-023- 2010 followed a disclosure 
statement u/s. 132(4) on 06-05-2010 subsequently retracted on 02-09-2011 i.e. 
almost one and half years thereafter. The learned co-ordinate bench quotes 
absence of specific material evidence supporting the disclosure statement for 
deciding the issue against the Revenue. We have afforded the Revenue due 
opportunity to point out any distinction on facts or law. It is unable to do so.  



IT(SS)A Nos.164, 165, 166, 167, 168 & 169 /Ahd/2011  
(A.Ys.2000-01 to 2005-06) 

ITA Nos.446/Ahd/2010 & 301/Ahd/2013 (A.Ys. 2006-07) 
 

 Page 6 of 17 
 

16.  We have given thoughtful consideration to above stated facts, lower 
authorities’ findings, rival contentions and our discussion keeping in mind the 
relevant case laws. We are of the opinion accordingly the Revenue has failed to 
produce any material evidence supporting the impugned addition amount of Rs. 
1.48 crores added merely on the basis of a very much vague and conditional 
disclosure statement of Shri Patel which stands retracted later on. We hold in 
these facts the Assessing Officer and the CIT(A) have erred in making the above 
stated additions in assessee’s as its unaccounted income. The same stands 
deleted. Other arguments narrated in preceding paragraphs have been rendered 
infructuous. ITA 78/Ahd/2012 succeeds.” 

9. It transpires that another co-ordinate bench of this tribunal in Suzlon Infrastructure 

Limited vs. ACIT ITA No.3761/Ahd/2008 decided on 17.04.2009 also adopted the similar 

view.  We come to Revenue’s case law now (supra).  Hon’ble Orissa high court therein 

dealt with the issue of revision of return by way of a revised statement rather than a 

revised return under section 139(5) of the Act after filing of the original return.  The same 

is found as not germane to the instant issue.   

10. We have given our thoughtful consideration to the Revenue’s preliminary objection.  

It has come on record that assessee’s disclosure hereinabove sought to be relied upon at 

Revenue’s behest intends to cover all possible errors/omissions and also seeks refund of 

any excess sum (supra).  We further take into account CBDT Circular itself dated 

10.03.2003 as well as precedents hereinabove to reject the Revenue’s preliminary 

objection in question.  We accordingly proceed to adjudicate upon the assessee’s 

grounds on merits.   

11. Both the learned representatives point out at the outset that assessee’s seven 

quantum appeals raise an identical issue of accrued interest income addition from FDRs 

investment of Rs.1,76,46,465/- as indicated hereinabove.  This is followed by three other 

quantum issues (supra) in last assessment year 2006-07.  We proceed to treat 

assessee’s appeal ITA No.446/Ahd/2010 as the lead case in these facts and 

circumstances. 
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12. We come to the first issue of section 69A unexplained cash addition of 

Rs.9,48,000/- as found during the search in question.  There is no dispute that this very 

sum was found in the course of search dated 14.12.2005.  The assessee got recorded his 

statement under section 132(4) of the Act.  The search party seized only a part of the 

above cash sum amounting to Rs.3,09,200/-.  The Assessing Officer sought to add the 

entire amount in assessee’s hands.  The assessee on the other hand stated that his sister 

Ms. Rekhaben Zariwala was the actual owner thereof qua the above returned sum in 

course of search itself amounting to Rs.6,38,800/-.  The Assessing Officer in assessment 

order dated 31.12.2007 invoked section 69A of the Act for the following reasons:- 

“a. These cash were found from one place of residence, thus establishing that 
these cash did not belong to different persons/concerns, but one person/entity.  If 
the cash belonged to separate concerns, these would have been kept in separate 
places for identification and convenience. 
 
b.       Huge cash balances are kept at banks and not partners/directors' residence, 
as that creates unsafe atmosphere at the residences also. Only unaccounted cash 
are kept at residence, on account of non-deposition in banks. 
 
c.       It is not acceptable that the sister of the assessee, a lady would be in 
possession of huge amount of cash of Rs.6,38,800/-. The said lady does not have 
any independent source of income and is not assessed to tax.  Thus, such huge 
cash cannot be explained 
in her hands. The explanation of the assessee is devoid of basis. 
 
d.       No  cash  book was  maintained by  the concerns for the period  from 
01.04.2005 till the date of search, as stated and admitted. Thus the cash-books 
explaining the cash balance with the assessee have been cast and prepared at will 
to suit convenience. Such a manufactured cash book cannot be accepted as an 
explanation. 
 
e.        The cash book created after the search and seizure operations for the 
assessment does not mention the name of the party to whom sales have been 
made. Thus, the entries in the cash book are not verifiable. Therefore, the cash 
book cannot be accepted as a proper and genuine document in the case of the 
assessee.                .             . 
 
f.        The assessee has failed to furnish his own cash-flow statement showing the 
cash 
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held in his own hands. From the submission of the assessee, it is apparent that the 
assessee has failed to produce the personal cash balance. Thus, the explanation 
offered 
by the assessee is a considered and advised after-thought and is liable to be 
rejected. 
 
g.       The    assessee    has    admitted    of    having    made    unrecorded    
sales. Circumstantial evidences indicate that the found and seized cash pertains to 
these unaccounted sales made outside the books. The cash has been drawn from 
undisclosed sources. 
 
h.       The relied cases of Kasturchand Said vs. ACIT (1997) 58 TTJ (Nag) 253, 
and Joint Commissioner of Income Tax vs. Budh Kishore (2004) 90 TTJ (Del) 410, 
are distinct because proper, acceptable and verifiable cash books existed in that 
case, unlike the instant case. Therefore, since the basic premise of existence of 
cash book differs, the case are distinct and ratio inapplicable. 
 
i.         In the present case, cash book has been furnished in which the names of 
parties to whom these cash sales have been made are not mentioned. On account 
of this defect and lacunae in the cash book, it has not been possible to verify the 
fact whether the cash as shown in the cash book has been obtained actually from 
accounted sales or from unaccounted sources.  On account of absence of 
verifiability, the cash book is not reliable.” 
 

13. All this resulted in the impugned addition of Rs.9.48 lakhs.  The CIT(A) has 

confirmed the same.   

14. The assessee reiterates its stand as adopted throughout that his sister Ms. 

Rekhaben owned the cash returned of Rs.6,38,800/-.  He builds up his case as per 

panchnama entries at page no.106 of the paper book to this effect.  The assessee takes 

us to Ms. Rekhaben’s affidavit at page no.31 of the paper book.  He thereafter files a 

reconciliation chart qua balance sum of Rs.3,10,000/- as under :- 

 Name 
of concern 

Op. Bal. 
As on 
01.04.05 

Cash Transactions in 
Bank 

Cash 
sales or 
receipts 
from 
debtors 
up to 
13.12.05 

Expenses 
& 
withdrawals 
(Net) upto 
13.12.2005 

Closing 
Balance as 
on 
13.12.2005 

 

Withdrawals Deposits 
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Hariom Jari 
Ind. 

3,47,415 3,16,000 4,240 4,240 4,10,176 _________ 

2,53,239 

Vigneshwar 
Fabrics 

1,47,790 2,92,000 0 0 3,85,330 54,460 

Total 4,95,205 6,08,000 4,240 4,240 7,95,506 3,07,699 

 

14.1 The assessee pleads in the course of hearing that his date-wise details of bank 

withdrawals, corresponding receipts followed by relevant bank statements make it clear 

that both the lower authorities have erred in adding the impugned sum of Rs.9,48,000/- in 

is hands.   

15. The Revenue strongly supports the impugned addition to seek confirmation 

thereof.   

16. We have heard rival submissions.  The assessee strongly relies upon the search 

parties’ action returning an amount of Rs.6,38,800/- in seeking to shift ownership of the 

same on his sister Smt. Rekhaben.  He submits that his is a joint family residing in the 

same house; although on different floors.  Smt. Rekhaben is stated to be a married lady.  

We put a specific question in the course of proceedings to learned authorised 

representative as to whether Smt. Rekhaben is assessed to tax, any evidence of her 

separation or receiving permanent alimony paid by her husband or any other material to 

prove her exclusive possession over the house portion in question.  He fails to point out  

any relevant material on record or satisfy any of these queries.  It is evident from 

panchnama forming part of the case file that the search party observed the sum in 

question of Rs.6,38,800/- to be claimed by Smt. Rekhaben since found from her 

bedroom.  There is no finding in this regard apart from this mere claim.  We find no 
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reason to interfere with the impugned addition so far as this sum of Rs.6,38,800/- is 

concerned.  The same stands confirmed. 

17. We come to the remaining amount of section 69A addition of Rs.3,09,200/-.  The 

assessee seeks to reconcile this difference with the chart reproduced hereinabove.  

Learned departmental representative strongly objects to the same by stating it as a case 

of admission of additional evidence.  We find that the relevant books of account have 

nowhere being rejected.  Learned departmental representative also fails to rebut this fact 

that the two concerns in question as stated in the above reconciliation chart of M/s. 

Hariom Zari Industries and Vigneshwara Fabrics have made available their respective 

cash book, cash balance as on 31.03.2005 tallying with the computerised books as 

seized in the course of search.  We observe in these peculiar facts that this remaining 

sum addition of Rs.3,02,800/- is more a reconciliation issue.  We are accordingly of the 

opinion that larger interest of justice would meet in case the Assessing Officer re-

examines it afresh as per law after affording adequate opportunity of hearing to the 

assessee.  This first substantive ground is partly accepted for statistical purposes. 

18. Next issue is that of accrued interest addition of Rs.9,56,181/- arising on 

unexplained investment in FDRs of Rs.1,76,46,465/- held in benami manner as found and 

seized from assessee’s residence during search.  These FDRs pertain to assessment 

years 1997-98 and 1998-99.  There is no dispute that 128 different persons are the actual 

investors therein.  The assessee succeeded in producing 42 of them in the course of 

assessment.  They all supported his case thereby claiming themselves to be the actual 

owners of the FDRs in question.  Assessing Officer treated all of them as assessee’s 

benamidars on the following counts:-   

“From the above discussion, the following points emerge: 
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1.   FDRs were found and seized during the search and seizure operations in the 
constructive possession and control of the assessee; 
 
2.   In the statement recorded during the search and seizure operations and in 
post-search proceedings, the assessee failed to explain the source of acquisition 
of the FDRs and admitted that these are held in an unaccounted manner; 
 
3.   No person approached the Department for release of the FDRs during the 
intervening period of 2 years (December 2005 to December 2007), thereby 
conclusively establishing that the FDRs do not belong to anyone else; 
 
4.  The assessee failed to explain the source of FDRs during the course of search 
assessment proceedings and kept silent on the issue for a period of more than 4 
months; 
 
5.   Despite being served with innumerable letters and notices, the assessee did 
not reply and maintained a dilatory approach; 
 
6.  The assessee kept the Department in dark for more than 4 months and 
obstructed any inquiries into the genuineness and accountability of FDRs worth 
Rs.1.76 crores;                                         
 
7.  At the fag-end of assessment proceedings, with less than 15 days left at the 
disposal of A.O., the assessee claimed that the FDRs did not belong to him, but to 
128 different persons; 
 
8.   For the sake of fairness and in interest of justice, the assessee was 
requested to produce certain persons from the long-list of 128 persons ; 
9. The persons presented by the assessee have been found to be daily wage 
labourers and persons of no means, earning near about Rs.2,000 to Rs.3,000 pr 
month.  It cannot be accepted that 128 such small persons who find it difficult to 
meet both ends meet, made investments in FDRs to the tune of Rs.1.76 crores.  In 
other words, 42 poor daily labourer families of Surat have a capital base worth 
Rs.1.76 crores i.e. worth of Rs.41.9 lakhs per family. 
 
10.  The persons did not know the FD receipt numbers held in their names. 
Some also did not properly know the name of Bank with which these accounts 
have been held. These persons also were not sure of the date/year in which the 
FD receipts were created. Persons who have invested the savings of their entire 
life in these FDs must have kept the details like account number, amount etc. This 
ignorance indicates that those FD receipts did not belong to those persons 
produced by the assessee.  
 
11.  The persons have claimed to have dealt with Sh. Nagindas T. Kapadia and 
not the assessee. While the assessee has maintained that these persons 
entrusted their FDRs with himself. This contradiction in the statement clearly brings 
out the falsity of claim of the assessee that these FDRs were not his own but kept 
in his custody on behalf of the others. 
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12.  Logically, the persons who have opened FD accounts with banks on their 
own could have made the withdrawals independently also. Thus, the explanation 
given by the assessee that those persons approached him for encashment of 
FDRs is a fiction and not acceptable. 
 
13.  There are no dates on the forms of FDR opening, thus the source is taken 
to be instant year.  
 
14. Thus, in light of the initial voluntary admission of ownership of the FDRs 
worth Rs.1.76 crores and failure to rebut the statutory presumption under Section 
292C and 132(4A) of the Act of ownership, it is taken that the FD Receipts 
amounting to Rs.1.76 crores belong to the assessee, and are liable to be added 
u/section 69 of the Income Tax Act, 1961 as deemed income of the assessee.” 

  
19. The Assessing Officer observed in Assessment Order that source assessment 

year of all these FDR investment fell beyond the purview of search assessment periods 

assessment year 2000-01 onwards.  He accordingly added interest accrued thereupon in 

assessee’s hands in all the seven impugned assessment yeas from 2000-01 to 2006-07 

in question.  The CIT(A) affirms the same.   

20. We have heard rival submissions.  Relevant records as well as lower authorities’ 

findings stand perused.  There is no dispute so far as the relevant facts are concerned.  

These FDRs are in the names of 128 investors.  The relevant assessment years thereto 

fell beyond the search assessment scope.  The search party found and seized all the 

relevant documents from the assessee’s residence.  Both the lower authorities treated the 

same as assessee’s unexplained investment for the reasons extracted hereinabove.   We 

see no reason to agree with this course of action in view of specific provision in the 

Benami Transactions (Prohibition) Act 1988 specifically envisaging prohibition of the right 

to recover or defend any benami property as the finding section 2(c) therein to be a 

property of any client; moveable or immovable, tangible or intangible including any right or 

interest in such property.  Both the lower authorities ignored operation of this specific 

legislation.  The Assessing Officer admittedly treats the actual investors to be assessee’s 

benamidars.  He also relies upon in a catena of case law.   We find that none of them 
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deals with the above stated Benami Act hereinabove.  We accordingly hold that the 

Revenue’s arguments supporting the impugned addition on the basis of the lower 

appellate authorities finding, assessee’s search statement and the fact that some of the 

impugned demand stands recovered from the FDRs in question does not form reason to 

deviate from the specific legislation hereinabove.  We are further of the opinion  that these 

FDRs in question have to be treated in the names of the specific investors therein who 

have already supported the impugned stand instead of holding the assessee as the real 

owner thereof merely because of the fact that the same have been found/seized from his 

premises in the course of search.  We delete the impugned addition of Rs.9,56,181/- 

forming subject matter of second substantive ground. 

20.1 We further deem it appropriate to revert back to the first six assessment years 

2000-01 to 2005-06 challenging similar interest additions on these very FDRs as 

indicated in the beginning of the order.  Both parties have already clarified that the said 

issue is identical to our instant adjudication.  We adopt the same reasoning to delete the 

said corresponding additions as well.  Assessee’s appeals IT(SS)A No.164 to 

169/Ahd/2011 for assessment years 2000-01 to 2005-06 are accordingly accepted. 

21. We come to the third issue of un-reconciled expenses of Rs.11,85,758/- added 

under section 69C of the Act as observed in the assessment order as follows :- 

“As per as per Page No.s 108-110 in loose paper file inventorised vide Annexure 
A/2, bills of Rs.55,000/- pertaining to supervisor/architect fees etc made to Sh. 
Mahendra Gotawala have been found. The same have been admitted to be 
unaccounted and unexplained. 
 
Further, as per as per Page No.4 and 5-21 and 22-23 and 24, in loose paper file 
inventorised vide Annexure A/3, expenses of Rs.1,57,069/- and Rs.68,000/- and 
52,302/- respectively, have been found. The same aggregating to Rs.2,77,371/-  
have been admitted to be unaccounted and unexplained. 
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As  per as  per Page  No. 46  in  loose  paper file  inventorised  vide Annexure A/3, 
unaccounted purchases of Rs.55,720/- have been made.   
 
As per as per Page No. 137 in loose paper file inventorised vide Annexure A/3, 
unaccounted purchases of Rs.11,500/- have been made. 
 
As per as per Page No.96-97, 141-144 in loose paper file inventorised vide 
Annexure A/3, expenses of Rs.34,225/-, Rs.78.430/- and Rs.2,43,942/-  and 
Rs.2,91,550/- have been made on labour charges for construction expenditure on 
Damwala Compound in unaccounted manner. 
 
As per as per Page No.47 in loose paper file inventorised vide Annexure A/3, 
unaccounted expenses of Rs.1,38,020/- have been made on construction and 
repairing.” 

  

22. The assessee claimed that the said purchases were made by Shri Nagindas 

Lapadia being at the helm of affairs using the firm’s names.  The Assessing Officer  

rejected this explanation inter alia by holding that the said firm stood directly benefited by 

the relevant transactions, the above stated plea was not supported by any material on 

record and the seized material proved aggregate unrecorded sales of Rs.11,85,758/- to 

have been undertaken.  This made the Assessing Officer to invoke section 69C of the Act 

for adding the impugned sum hereinabove.  The CIT(A) confirms the same.   

23. Learned counsel representing the assessee himself concedes that the impugned 

addition amount of Rs.6,93,045/- stood unexplained as expenditure in the course of 

hearing before us.  He confines his challenge to the remaining sum of Rs.4,92,713/- by 

taking us to page no.541 of the paper book stating that the relevant figure therein 

amounting to Rs.1,57,069/- is in the nature of sales and gross profit  @ 5% could be 

estimated there upon.  He seeks to make out a case of unrecorded sales being treated as 

expenses.  We are taken to page nos.22 to 23 of the written submission comprising of a 

comparative chart. Learned departmental representative strongly argues that all these 

chart and other evidences ought to have been filed before the lower authorities.  We find 

force in this contention.  We further notice that this issue of remaining section 69 additions 
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correctness requires one more reconciliation exercise in view of the assessee’s plea that 

the same are in the nature of sales and not expenses.  We further take into account that 

the Assessing Officer has to undertake a similar reconciliation qua first issue adjudicated 

hereinabove. We are therefore of the opinion that larger interest of justice would be met in 

case this issue is also re-examined qua the remaining sum in question of Rs.4,92,713/- 

as per law.  This third substantial ground partly succeeds accordingly.   

24. This leaves us with the last issue of addition of Rs.67.80 lakhs made by the lower 

appellate authorities solely based on assessee’s disclosure.  We find that the same 

already stand adjudicated in preceding paragraphs while dealing with Revenue’s 

preliminary objections.  We adopt the same reasoning to further strengthen our 

observations and observe that the assessee’s additional disclosure in question is without 

any supportive material.  It may need much length discussions to reiterate that purpose of 

scrutiny assessment under the provisions of the Act is to assess the correct taxable 

income and not to place reliance upon technical objections and admissions.  The Central 

Board of Direct Taxes i.e. the CBDT has already issued a Circular dated 10.03.2003 to 

this effect.  We accordingly accept assessee’s contention with a caveat that this additional 

income disclosure of Rs.67.80 lakhs is to be simultaneously read along with other notes 

to the accounts in the returned as extracted as above and this sum is to be adjusted 

against the final taxable income to be computed as per law.  This fourth substantive 

ground is accepted for statistical purposes.  The Assessing Officer is directed to adjust 

this amount against the total taxable income determined after finalising consequential 

proceedings.         

25. This appeal ITA No.446/Ahd/2010 is partly allowed. 
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26. Now we come to the remaining Revenue’s appeal ITA No.301/Ahd/2013 seeking to 

revive section 271(1)(c) penalty of Rs.10,40,070/- as imposed by the Assessing Officer in 

A.Y. 2006-07 on account of various additions i.e. accrued interest on FDRs of 

Rs.9,56,181/-, cash sum addition of Rs.9,48,000/- and Rs.11,85,758/-; respectively.  The 

AO treated all these additions as an act of concealment of taxable income under the 

above stated statutory provisions.   

27. The CIT(A) relies on Hon’ble High Court’s decision in Bhagwan Das Naraindas., 98 

ITR 194 (Gujarat) holding that FDRs are not assets being valuable things under section 

132 of the Act.  It has further come on record that we have already deleted this 

corresponding quantum addition.  The impugned penalty qua the same therefore has no 

legs to stand. 

28. We come to the remaining issues of unexplained cash of Rs.9,48,000 and 

Rs.11,85,758/- under unexplained expenditure respectively.  It has come on record that 

the assessee has lead sufficient evidence in support of his claim which ultimately could 

not be accepted because of the fact that his sister Ms. Rekhaben could not prove to be 

owner of the cash component amounting to Rs.6,38,800/-.  Remaining sum issue stands 

remitted back to the Assessing authority for reconciliation.  The law is very well settled 

now that each and every disallowance/addition made in quantum proceeding does not 

automatically result in imposition of section 271(1)() penalty since both are separate 

proceedings.  We draw this fine distinction to observe that it is at the best a case where 

assessee’s explanation submitted along with relevant evidence has not been accepted 

and not that of concealment or furnishing of inaccurate particulars of income.   

29. Coming to the third issue of unexplained expenditure addition of Rs.11,85,758/- as 

well, it is evident to us that admittedly, the assessee’s transaction were carried out by Shri 
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Nagin Chand (supra).  It has been assessee’s case throughout that his sales have been 

taken as expenditure (supra).  There is further no dispute that we have remitted a portion 

of the quantum addition back to the Assessing Officer for reconciliation of the relevant 

figures. It is further to be seen that the assessee has already explained its sources of 

income and proved the same in the course of search statement/regular assessment.  We 

find no reason to deviate from CIT(A)’s finding in these facts and circumstances.  The 

same stands confirmed.  The Revenue loses its appeal ITA No.301/Ahd/2013. 

30. We sum up our discussion hereinabove to allow assessee’s 6 appeals IT(SS)A 

Nos.164 to 169/Ahd/2011 for first 6 assessment years 2000-01 to 2005-06, partly allow 

his quantum appeal ITA No.446/Ahd/2010 for assessment year 2006-07 and dismiss 

Revenue’s appeal ITA No.301/Ahd/2013 for assessment year 2006-07.  Ordered 

accordingly.  Pronounced in the open court today on the 22nd day of August 2016. 

 
         Sd/-                Sd/- 
Manish Borad                 S.S. Godara 

 (Accountant Member)      (Judicial Member) 
 
Ahmedabad, the 22nd day of August, 2016 
PBN/* 
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