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PER N.K. BILLAIYA, ACCOUNTANT MEMBER: 
 

  

With this appeal the assessee has challenged the correctness of the 

order of the Principal Commissioner of Income-Tax (Central), Ahmedabad 

dated 30.03.2015 pertaining to AY 2010-11.  

 

2. The assessee has strongly challenged the order of the Principal CIT, 

stating that the Principal CIT erred in assuming his jurisdiction u/s 263 of 

the Act which is bad in law.  

 

3. Rival contentions have been heard at length and with the assistance of 

the ld. Sr. Counsels, we have carefully perused the documentary evidences 

brought on record in the light of Rule 18(6) of the Income-Tax (Appellate 

Tribunal) Rules.  
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4. The assessment was made vide order dated 26.03.2013 u/s 143(3) of 

the Act, by which the returned income of Rs.1.99 crores has been accepted 

as the assessed income.   

 

5. Drawing support from the provisions of Section 263 of the Act, the 

Principal CIT issued a show-cause notice dated 19.02.2015.  The relevant 

parts of the notice read as under:-   

 

“3.  It is observed that you have admitted by your own that the 
transaction in shares were made with a motive to earn profit and therefore 
the nature of these transaction cannot be that of investment and same should 
be treated as business transaction.  As a result of same the profit arising out 
of these transactions should be taxed as profit and gains of business and 
profession.  Since you have claimed short term capital gain amounting to 
Rs.1.94 crores for the AY 2010-11, the assessment looks erroneous so far as 
the short term capital gain is concerned.  Further during the year under 
consideration you have taken loan amounting to Rs.3.4 crore from M/s. 
Sheetal Bio Agritech Limited.  On verification of bank account of M/s. 
Sheetal Bio Agretec Ltd., it is noticed that cash was deposited on the date of 
transfer of the funds in your account.  Neither the return of income nor any 
confirmation was filed by M/s. Sheetal Bio Agrotech Limited. 
 
4. In view of the above facts, the assessment order u/s 143(3) dated 
26.03.2013 passed by the Assessing Officer is prima facie both erroneous as 
also prejudicial to the interest of the revenue and therefore, I intend to revise 
the said order u/s 263 of the I.T. Act. 
 
5. Vide this letter, you are therefore, given an opportunity of being heard 
in this regard.  You are requested to attend my office in person or through 
your authorized representative alongwith your submissions, if any, in this 
regard.  The hearing for this purpose is fixed on 27.02.2015 at 12.00 PM at 
the above mentioned address.” 

 
6. The assessee strongly objected to the assumption of powers by the 

Principal CIT challenging the proceedings u/s 263 of the Act.  The detailed 

submissions made by the assessee did not find any favour with the 

Principal CIT who made the following observations while setting aside the 

assessment order:- 
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“4. The written submission filed by the AR of the assessee has been 
carefully considered by me. On perusal of records it is found that the assessee 
invested very meager amount of Rs.2,16,600/- as compared to investment in 
the shares of M/s Radhe Developers India Ltd. amounting to Rs. 3.78 crores. 
The assessee himself admitted that apart from shares of Radhe Developers 
India Ltd., no major transactions in shares were made and whatever 
transactions were made were mostly related to IPO. It is also admitted that 
except share transactions of M/s Radhe Developers India Ltd other share 
dealings are insignificant. Investment in share shown as investment in 
assessee's balance sheet is assessee's prerogative. It is also pertinent to 
mention here that despite having number of bank accounts in Ahmedabad, 
the assessee opened a new bank account with Bhuj Mercantile Co-op. Bank, 
Ahmedabad on 23/06/2009 and on the same date, bank account was also 
opened by Sheetal Bio Agrotech Ltd. in the same bank and same branch. 
Thereafter, on 30/06/2009, cash was deposited in the Bank account of M/s. 
Sheetal Bio Agrotech Ltd. and on the same day, funds were transferred to 
Shri Shital P. Shah and further transferred to Radhe Developers India Ltd., 
which clearly indicate that funds deposited in cash and transferred to the 
account of assessee is unexplained cash credit and source of same should have 
been be verified by the Assessing Officer by issuing notice u/s. 133(6) 
/131(1) of the Act. In view of the financial status of the assessee, his capacity 
for making investment in shares is doubtful. The nature of borrowings are 
also suspicious, because Shri Pratik R. Shah, the Director of the company 
M/s. Sheetal Bio Agrotech Ltd. stated that he was providing accommodation 
entries only.” 
 

7. The first thing which has to be considered is whether the Principal 

CIT has rightly assumed the power under section 263 of the Act. The 

Hon'ble Supreme Court in Malabar Industrial Co. Ltd., 243 ITR 83, has laid 

down the following ratio:- 

 

"A bare reading of section 263 of the Income-tax Act, 1961, makes it clear 
that the prerequisite for the exercise of jurisdiction by the Commissioner suo 
motu under it, is that the order of the Income-tax Officer is erroneous in so 
far as it is prejudicial to the interests of the Revenue. The Commissioner has 
to be satisfied of twin conditions, namely, (i) the order of the Assessing 
Officer sought to be revised is erroneous ; and (ii) it is prejudicial to 
the interests of the Revenue. If one of them is absent--if the order of the 
Income-tax Officer is erroneous but is not prejudicial to the Revenue or if it 
is not erroneous but is prejudicial to the Revenue-- recourse cannot be had to 
section 263(1) of the Act. The provision cannot be invoked to correct each 
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and every type of mistake or error committed by the Assessing Officer, it is 
only when an order is erroneous that the section will be attracted. An 
incorrect assumption of facts or an incorrect application of law will satisfy 
the requirement of the order being erroneous" 

  

8. Now, let us see in the light of the above ratio whether the assessment 

has been made on an incorrect assumption of facts or an incorrect 

application of law.  The first observation of the Principal CIT is that the 

assessee had invested very meager amount of Rs.2,16,600/- as compared to 

investment in the shares of Radhe Developers India Ltd amounting to 

Rs.3.78 crores.  The Principal CIT further observed that Sheetal Bio Agrotech 

Ltd opened a bank account in Bhuj Mercantile Co-op Bank, Ahmedabad and 

deposited cash in the said bank account and on the same day funds were 

transferred to Shri Shital P. Shah and further transferred to Radhe 

Developers India Ltd.  The Principal CIT was of the firm belief that the 

credit and source of the amount transferred should have been verified by 

the Assessing Officer and having failed to do so, the order passed by the 

Assessing Officer becomes erroneous and prejudicial to the interest of the 

Revenue.  The Principal CIT concluded by holding as under:- 

 

“The assessment order dated 26/03/2013 is therefore cancelled and the 
Assessing Officer is directed to again complete the assessment after making 
appropriate enquiry regarding the source of unsecured loan of Rs.3.4 crores, 
as mentioned above. The Assessing Officer is directed to verify complete trail 
of funds and make suitable addition in the case of the beneficiaries of the 
transaction.  Regarding profit made on transaction in shares, the Assessing 
Officer is directed to examine the claim of the assessee regarding the same 
being capital gain or business income.  While doing so, the principle of 
natural justice should be followed by him.” 

 

9. A perusal of these factual matrix shows that in the year 2006 the 

assessee was holding 11,000 shares of Radhe Developers India Ltd.  The 

shares were of Rs.10/- each.  On 24.10.2007, the assessee applied for 21 lacs 

convertible warrants at Rs.18/- each and on 04.01.2008, the assessee was 
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allotted the warrants.  On 21.08.2009, the warrants were converted into 

shares of Rs.10/- each against one warrant and accordingly, the assessee got 

2.10 crores shares at Rs.1/- each. Between 02.02.2010 and 31.03.2010, the 

assessee sold 1.02 crores shares at profit.   

 

10. The aforementioned transactions were questioned by the ADIT.  

Necessary replies were filed before the ADIT and all the relevant details 

with documents were submitted.  The assessee also submitted details of 

queries raised by the ADIT at the time of hearing.  On 12.02.2013, the DCIT, 

Circle (11), Ahmedabad issued a show-cause notice which reads as under:- 

 

“On perusal of the details submitted by you and the information available on 
record, it is seen that you have invested Rs. 3.87 crores in M/s Radhey 
Developers ( India ) Ltd by acquiring 2,10,000 shares.   In this regards, you 
have submitted that the sources of these investments were loans received 
from M/s Shital Bio Agritech Ltd, whose account pay cheques drawn on 
Bhuj Mercantile Cooperative Bank on 29-06-2009.  The investment was 
made on 30-06-2009 and further you have submitted that the loan of Rs. 
3.40 lacs was repaid by you after selling these shares before 30-03-2010. On 
further perusal it is noted that you have made investment of Rs. 38.07 lacs 
that is 10 per cent of total investment Rs. 3.87 crores out of which funds 
available in your business firm M/s Divya Investment. It is seen that you 
have furnished the details as to how the surplus funds of Rs. 38.7 lacs were 
raised by your firm M/s Divya Investment and as regards the loan of Rs. 3.4 
crores obtained from M/s Shital Bio Agritech Ltd, no evidences whatsoever 
have been furnished to prove that it has credit worthiness to advance loan to 
you.   In view of this, you are hereby show caused as to why the loan of Rs. 
3.4 crores and Rs. 38.7 lacs be not treated as unexplained cash credits 
appearing in your books within the meaning of Section 68 of the Act. 
 

Looking to the nature of transactions carried out by you and the 
statement given by you before ADIT(Inv.), Ahmedabad that you have made 
these transactions with a motive to earn profit, indicating the nature of the 
transactions as business transactions. You are, therefore, required to show-
cause as to why STCG shown by you on these transactions be not treated as 
income from business and profession carried out by you. 

 

You reply should reach the under-signed within 03 days time from the 
receipt of this letter failure to which it will presumed that you have nothing 
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to submit in this regard and the assessment shall be finalized on the merits of 
the details available on record.”   

 

11. On 21.03.2013, the assessee filed all the details sought by the DCIT, 

Circle-11, Ahmedabad.  At this stage, it would be pertinent to refer to the 

submissions of the DR who stated that though the first notice was issued by 

the DCIT, Circle-11, Ahmedabad, but thereafter the records were 

transmitted to DCIT, Central Circle-1(3).  Therefore, the present Assessing 

Officer had no opportunity to examine the details/documents.  This 

contention of the ld. DR does not hold any water, because on 23.03.2013 the 

assessee had filed affidavit explaining the nature, source, identity and 

genuineness of the entire transactions of allotment of share warrant and 

conversion of the same to shares and subsequently selling them at profit.  

This affidavit alongwith the necessary details were filed with the present 

Assessing Officer.   
 

 

12. The Hon’ble Bombay High Court in the case of CIT vs. Gabriel India 

Ltd., reported in (1993) 203 ITR 108 (Bom), has held that “the decision of the 

Income-tax Officer cannot be held to be ‘erroneous’ simply because in his 

order he did not make an elaborate discussion in that regard...........".  This is 

further fortified by the observation of the Assessing Officer in his order 

which reads as under:- 
 

“In response to the notices, Shri Gautam N. Shah, CA attended with the 
assessee Shri Shital P. Shah and filed the details called for.  The details 
submitted by the assessee have been verified and kept on record.  The assessee 
is an individual and deriving income from business, house property, capital 
gains and income from other sources…” 

 

 And the returned income was accepted as such. 

 

13 The Assessing Officer has taken a view which may be different from 

the view of the ld. Principal CIT and assuming that the view taken by the 

Assessing Officer is a loss to the Revenue, but the Hon’ble Supreme Court 



TAXPUNDIT.O
RG

ITA No. 1454/Ahd/2015  

Shital Priyasharan Shah vs. DCIT 

AY 2010-11 
 

7                 

 

in the case of Malabar Industrial Co. Ltd. (supra) has held that “every loss of 

revenue as a consequence of an order of the Assessing Officer cannot be 

treated as prejudicial to the interests of the Revenue”. 

 

14. It is a settled position of law that powers u/s 263 of the Act can be 

exercised by the Commissioner on satisfaction of twin conditions, i.e., the 

assessment order should be erroneous and prejudicial to the interest of the 

Revenue.  By ‘erroneous’ is meant contrary to law.  Thus, this power cannot 

be exercised unless the Commissioner is able to establish that the order of 

the Assessing Officer is erroneous and prejudicial to the interest of the 

Revenue.  Thus, where there are two possible views and the Assessing 

Officer has taken one of the possible views, no action to exercise powers of 

revision can arise, nor can revisional power be exercised for directing a 

fuller enquiry to find out if the view taken is erroneous, when a view has 

already been taken after enquiry.  This power of revision can be exercised 

only where no enquiry, as required under the law, is done.  It is not open to 

enquire in case of inadequate inquiry.  Our view is fortified by the decision 

of Hon’ble High Court of Bombay in the case of CIT vs. Nirav Modi, 

[2016] 71 taxmann.com 272 (Bombay).  This view is further supported by the 

decision of the Hon’ble jurisdictional High Court in the case of Shri Prakash 

Bhagchand Khatri in Tax Appeal No. 177 with Tax Appeal No.178 of 2016, 

wherein the Hon’ble jurisdictional High Court was seized with the 

following substantial question of law:- 

 

“Whether the Tribunal is right in law and on facts in upholding the order 
passed by the CIT under section 263 of the Act on merits and still storing the 
issue of allowability of deduction under section 54 of the Act to the file of 
Assessing Officer even though the working of allowability of deduction 
under section 54F is available in the order under section 263 which is not 
disputed by the assessee before ITAT.” 

 



TAXPUNDIT.O
RG

ITA No. 1454/Ahd/2015  

Shital Priyasharan Shah vs. DCIT 

AY 2010-11 
 

8                 

 

And the Hon’ble High Court, after considering the facts, held as 

under:- 
 

“6. It can thus be seen that though final order of assessment was silent on 
this aspect, the Assessing Officer had carried out inquiries about the nature 
of sale of land and about the validity of the assessee's claim of deduction 
under section 54F of the Act. Learned counsel for the Revenue however 
submitted that these inquiries were confined to the claim of deduction 
under section 54F of the Act in the context of fulfilling conditions contained 
therein and may possibly have no relevance to the question whether the sale 
of land gave rise to a long term capital gain. Looking to the tenor of queries 
by the Assessing Office and details supplied by the assessee, we are unable to 
accept such a condition. In that view of the matter, the observation of the 
Tribunal that the Assessing Officer having made inquiries and when two 
views are possible, revisional powers could not be exercised, called for no 
interference. Since with respect to computation and assertions of other 
aspects of deduction under section 54F of the Act, the Tribunal has remanded 
the proceedings, nothing stated in this order would affect either side in 
considerations of such claim. 
 

7.  No question of law arises. Tax Appeals are dismissed.”  
 

 

15. As mentioned elsewhere, the elaborate enquires were made not only 

before the assessment proceedings started but also during the course of the 

assessment proceedings and the assessee has fully complied with all queries 

raised by the Revenue Authorities.  The contention that the present 

Assessing Officer did not make full enquiry is not acceptable, because when 

the assessment records were transmitted from one DCIT to another DCIT, 

the other DCIT was well aware of the queries raised during the course of 

proceedings.  The Officer was also aware of all the replies filed by the 

assessee, supported by relevant documentary evidences.  

 

16. Considering the facts in totality in the light of the judicial decisions 

discussed hereinabove, in our understanding of law, the assessment order is 

neither erroneous nor prejudicial to the interest of the Revenue. We, 

therefore, set aside the impugned order passed by the Principal CIT u/s 263 

and restore that of the Assessing Officer passed u/s 143(3) of the Act.  
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17. Before parting, the DR has relied upon the decision of the Hon’ble 

High Court of Gujarat in the case of Blessing Construction vs. ITO, reported 

in (2013) 32 taxmann.com 366 (Gujarat), Hon’ble High Court of Calcutta in 

the case of CIT vs. Maithan International, reported in (2015) 56 

taxmann.com 283 (Calcutta), Hon’ble High Court of Allahabad in the case of  

Govind Prasad Agarwal v. CIT, reported in (2014)  41 taxmann.com  521 

(Allahabad), Hon’ble High Court of Gujarat in the case of Mukur 

Corporation, reported in [1978] 111 ITR 312 and CIT vs. Arunaben 

Sumankumar, reported in (2003) 259 ITR 386 (Guj).   A perusal of all these 

decisions relied upon by the DR shows that they are misplaced as in all 

these cases no enquiry was made by the Assessing Officer, whereas in the 

case in hand, definite and specific enquiries were made to which specific 

replies were filed alongwith supporting documentary evidences.  The DR 

had further relied upon the decision of the Co-ordinate Bench, Mumbai in 

the case of Anuj Jayendra Shah, [2016] 67 taxmann.com 38 (Mumbai - Trib.), 

stating that the insertion of Explanation 2 to Section 263 has a retrospective 

effect.  This order is dated 30.12.2015.  Subsequent to this, the Co-ordinate 

Bench at Ahmedabad vide order dated 20.05.2016 has held that Explanation 

2 to Section 263 is prospective.  We are inclined to accept the reasoning 

given by the Co-ordinate Bench, Ahmedabad. 

 

18. In the result, the appeal filed by the assessee is allowed.  

 

Order pronounced in the Court on 21st October, 2016 at Ahmedabad. 
 
 

 

                              Sd/-                                                           Sd/- 

 
(S.S. GODARA) 

JUDICIAL MEMBER 
(N.K. BILLAIYA) 

ACCOUNTANT  MEMBER 
Ahmedabad;       Dated  21/10/2016                                               
 

Biju T., PS 
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