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IN  THE  INCOME  TAX  APPELLATE  TRIBUNAL 

   “A”   BENCH,   AHMEDABAD 

 

सव��ी शलेै�� कुमार यादव, �या�यक सद�य एवं अ�नल चतवु�द�, लेखा सद�य के सम । 

BEFORE SHRI SHAILENDRA KUMAR YADAV, JUDICIAL MEMBER  

And SHRI ANIL CHATURVEDI, ACCOUNTANT MEMBER 

 

आयकर अपील सं./ ITA No. 1454/Ahd/2012 & CO No.143/Ahd/2012 

�नधा�रण वष�/Assessment Year: 2002-03 

Income Tax Officer, 

Ward 5 (2), 

Ahmedabad  

 

Vs 

M/s. Pioneer Irrigation Pvt Ltd.,  

1, Kanchi Co. Op. Housing 

Society, Nr. Gurudwara, SG 

Road, Thaltej, Ahmedabad-54 

PAN : AABCP 1492 K 

 

अपीलाथ�/ (Appellant)  �त ्यथ�/ (Respondent) &  

Cross-Objector 

 

 

Revenue  by  : Shri R.A. Revar, Sr. DR. 

                Assessee by   : Shri Sunil Talati, AR 

 

सनुवाई क( तार�ख/Date of Hearing           :       30/05/2016 

घोषणा क( तार�ख /Date of Pronouncement:       31/05/2016  

 

आदेश/O R D E R 

 

PER SHRI ANIL CHATURVEDI, ACCOUNTANT MEMBER: 

 

 This is an appeal filed by the Revenue and the Cross-Objection filed 

thereof by the assessee, both against the order of the Commissioner of 

Income-Tax (Appeals)-XI, Ahmedabad  dated  25/04/2012 for  Assessment  

Year 2002-03. 
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2. The brief facts of the case, as culled out from the assessment records 

are as under:- 

 

2.1. Assessee is a company stated to be engaged in the business of 

manufacturing and supply of drip and sprinkler irrigation system equipment 

and contract for laying pipeline.   Assessee filed its return of income for AY 

2001-02 declaring total loss of Rs.2,91,44,958/-.  The return of income was 

initially processed u/s.143(1) of the Income Tax Act, 1961 (hereinafter 

referred to as “the Act).  Later on, the case was reopened u/s.147 of the Act 

by issuing notice u/s.148 of the Act on 08/09/2005 and the reason for 

reopening was on account of difference in amount of sub-contract income 

shown by the assessee in its P&L Account and that shown in the TDS 

certificates, the difference being to the extent of Rs.3,38,508/-.  Thereafter, 

assessment was framed u/s.143(3) r.w.s. 147 and 144A vide order dated 

18/12/2006 and the total income was determined at Rs.33,97,402/- inter alia 

by making addition on account of contract income,  labour site expenses, site 

vehicle expenses, machinery rent expenses and unexplained cash credits, the 

aggregate of such additions being Rs.3,25,42,360/-.   Aggrieved by the order 

of the Assessing Officer, assessee carried the matter before the ld.CIT(A), 

who vide order dated 30/05/2007 (in Appeal No.CIT(A)-XI/258/2006-07) 

deleted the additions made by the AO and thereby allowed the appeal of the 

assessee.  Aggrieved by the order of the ld.CIT(A), Revenue preferred an 

appeal before the Tribunal.  The Tribunal (ITAT “A” Bench Ahmedabad) 

vide order dated   31
st
 July-2009 in ITA No.3359/Ahd/2007 for AY 2002-03 

set aside the orders of the departmental authorities and restored the 

assessment to the file of AO  with a direction to complete the assessment              



TAXPUNDIT.O
RG

 

ITA No. 1454/Ahd/2012 & CO No.143/Ahd/2012  

Assessee :  Pioneer Irrigations Pvt Ltd 

AY : 2002-03 
 

- 3 - 
 

 

de novo in accordance with law.  Pursuant to the directions of the Tribunal, 

AO passed the order u/s.144 r.w.s. 254 of the Act vide order dated 

14/02/2010and determined total income of Rs.65,26,337/-.  Aggrieved by the 

order of the AO, assessee carried the matter before the ld.CIT(A), who vide 

order dated 25/04/2012 (in Appeal No.CIT(A)-XI/407/Wd-5(2)/10-11) 

granted substantial relief to the assessee and also held that the assessment 

framed in response to notice u/s.148 of the Act dated 08/09/2005 to be void 

ab initio and, therefore, quashed the assessment order. The findings of 

ld.CIT(A) while deciding the issue are as under:- 

“3.3. I have carefully considered the rival submissions.  It is seen that 

in ITA No.3359/Ahd/2007 dated 21/5/2010, the Hon’ble ITAT had 

allowed first ground of appeal of the revenue wherein the issue of 

reopening of the assessment was upheld.  It is further noticed that the 

ITAT’s order dated 21.5.2010 was further contested in miscellaneous 

application and the Hon’ble ITAT decided miscellaneous application 

in M.A.No.311/Ahd/2009 dated 9/6/2010.  In para 4 of this order the 

Hon’ble ITAT has upheld “we may also not hear that once the entire 

assessment is restored to the file of the A.O for completion of 

assessment de-novo in accordance with law, the assessee is at liberty 

to file any details and evidences before the A.O. for completion of 

assessment.  The assessee is also had liberty to raise any objection 

with regard to initiation of proceedings u/s.147 of the I.T.Act.”  In 

view of above directions, I am of the considered view that the issue of 

notice u/s.148 needs to be adjudicated.” 

 

3.4. It is a matter of record that the assessment was re-opened 

u/s.148 with the reasons that the appellant has suppressed job work 

receipt of Rs.3,38,508/-.  However, this addition was deleted by my 

predecessor in appeal No.CIT(A)-XI/258/2006-07 dated 30/5/2007 as 

these receipts were duly declared by the appellant.  Again the A.O. in 

remand report dated 28/3/2012 had opined that the alleged suppressed 

receipts were duly declared in the Income Tax return.  In view of these 

findings, I am of the considered view that satisfaction recorded before 

issuing the notice u/s.148 is not linked with the initiation of 

proceedings.  It is a settled proposition of law that in reopening the 



TAXPUNDIT.O
RG

 

ITA No. 1454/Ahd/2012 & CO No.143/Ahd/2012  

Assessee :  Pioneer Irrigations Pvt Ltd 

AY : 2002-03 
 

- 4 - 
 

 

assessment, there must be tangible material to reach to the conclusion 

that there was escapement of income from assessment.  The reasons 

recorded by the A.O., must have a link with formation of belief.  As the 

above facts reveals that there is no tangible material on record to 

indicate the escapement of income and accordingly the link between 

satisfaction and initiation of proceedings is missing.  Accordingly,  in 

my considered view the proceedings u/s.148 has not been validly 

initiated.  The appellant has rightly placed reliance on the cases of 

Raymond Woollen Mills Ltd. vs. ITO 236 ITR 34 (S.C.) and CIT vs. 

Kelvinator of India Ltd., 320 ITR 561 (S.C.) 

 

3.5. It is also a matter of fact that the A.O. has not made addition 

against the suppressed income of Rs.3,38,508/- in the impugned 

assessment order as mentioned in the satisfaction for reopening the 

assessment.  It is a well established proposition of law that the 

assessing officer can make other additions along with the addition as 

mentioned in the satisfaction for re-opening the assessment, however, 

the reverse process cannot be followed i.e. if the addition as mentioned 

in the satisfaction is not made in the assessment order, other additions 

cannot be made.  Reliance in this matter is placed on the case of CIT 

vs. Shri Ram Singh 306 ITR 343 (Raj.) and CIT vs. Jet Airways (I) Ltd., 

331 ITR 236(Bom).  In the impugned order the A.O. had not made 

addition of Rs.3,38,508/- against suppressed receipts and in view of 

above discussions, the addition of Rs.65,26,337/- made towards low 

G.P. is not tenable. 

 

4. Since the appeal has been allowed technical grounds and the 

assessment order has been quashed by me in the preceding paras, 

accordingly, the other grounds of appeal becomes infructuous.  

However, it will be worthwhile to discuss the merits of the case.  The 

additions made by the A.O. in the assessment order are not sustainable 

for the following reasons:- 

 

A. In the impugned order the A.O. had assessed the income 

@8%.  The A.O. had derives support in this regard from 

the provisions of sec.44AD of the I.T.Act.  It is a matter of 

record that the appellant is having a turnover of 

Rs.8,15,79,208/- which is much above the prescribed limit 

of sales of sec.44AD of Rs.40 lakhs.  Secondly, the 



TAXPUNDIT.O
RG

 

ITA No. 1454/Ahd/2012 & CO No.143/Ahd/2012  

Assessee :  Pioneer Irrigations Pvt Ltd 

AY : 2002-03 
 

- 5 - 
 

 

appellant is maintaining books of accounts regularly.  It is 

held by the Hon’ble Delhi Tribunal in DCIT vs. Allied 

Construction (2007) 291 ITR 16 that where the receipt 

from the business of civil construction exceeded Rs.40 

lakhs, provisions of sec. 44AD were not applicable.  In the 

instant case provisions of sec.44AD will not be applicable 

as the turnover is definitely more than Rs.40 lakhs. 

B. During the assessment proceedings the appellant has filed 

following details:- 

 

a)  Details of bank account 

b) Details of shareholding 

c) Details of unsecured loans and deposit 

d) Details of addition to fixed assets 

e) Details of opening and closing stock 

f) Details of sundry debtors/creditors 

g) Details of loans advances/deposits 

h) Details of provisions 

i) Details of monthwise purchase of raw material 

j) Details of monthwise sales 

k) Details of monthwise contract income 

l) Details of income from other sources 

m) Details of W.I.P. in respect of Botad Site and Gadhada 

Site 

n) Name and address (purchase, exceeding Rs.1 lac) 

o) Name and address (sales exceeding Rs.1 lac) 

p) Name and address from whom contract receipt was 

received. 

q) Details of labour site expenses 

r) Details of site vehicle expenses 

s) Details of machinery rent 

t) Reconciliation of contract income 

u) Copy of TDS return 

v) Details of unabsorbed losses/depreciation 

w) Copy of wealth tax return 

x) Apart from this, the appellant on 21/9/2010 had 

submitted complete books of accounts along with 

vouchers, bills, cheque books, slip books, etc. 
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The A.O. has not taken cognizance of these evidences while 

passing the assessment order.  It is also a matter or record that 

the A.O. had not found any specific defects in the books of 

accounts inspite of the fact that all the relevant details were 

submitted during the assessment proceedings.  It is an 

established proposition of law that in the absence of the specific 

the books of accounts cannot be rejected.   Reliance in this 

regard is placed on the cases of  

 

a)  Pandit Brothers vs. CIT 26 ITR 159 (Punj) 

b) Ashoka Refractors Pvt.Ltd. vs. CIT 279 ITR 457 (Cal.) 

c) Vidhya Traders Vs. CIT 74 ITR 279 (Mys) 

d) ACIT Vs. L.M.P.Tractors Pvt.Ltd. 148 Taxman, 52 

(Ahd.). 

 

C) A.O. has not rejected books of accounts at all.  It is an 

established proposition of law that provisions of sec.145 

could not be invoked without rejecting the books of 

accounts.  Reliance in this regard is placed on ITO vs. 

Dr.Kailash Sharma & Sons (2005) 84 TTJ 955. 

D) The A.O. has also not recorded a finding that the system 

of accounting followed by the appellant is such that 

correct profits cannot be deduced.  Without recording 

such finding in my considered view provisions of sec.145 

cannot be invoked.  Reliance in this regard is placed on 

CIT vs. Margadarse Chit Funds Pvt.Ltd. (1985) 155 ITR 

442(AP). 

E) It is a matter of record that the assessment was re-opened 

u/s.147 of the I.T.Act for non-disclosure of contract 

receipt of Rs.3,38,508/-.  In the impugned order the A.O. 

had not made this addition.  The only addition made by 

the A.O. in the impugned order is Rs.65,26,337/- towards 

low gross profit.  As discussed in para 3.5 above, no other 

addition can be made in the reopened assessment order, 

as the addition mentioned in the satisfaction before 

issuing the notice u/s.148 was not made.  This way 

addition of Rs.65,26,337/- is not tenable. 

 

4.1. In view of above facts, I am inclined to agree with the 

contentions of the ld.A.R. Accordingly, the addition of Rs.65,26,337/- 
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made by the A.O. towards low gross profit is ordered to be deleted.  

This ground of appeal is allowed.” 

 

 

2.2. Aggrieved by the order of the ld.CIT(A), Revenue is now in appeal 

before us and has raised the following grounds:-   

  

1.  The ld. CIT(A) has erred in law and on facts in holding the 

notice issued u/s 148 of the I.T. Act dated 08.09.2005 as abinitio 

void, and in quashing the assessment order completed u/s 144 of 

the I.T. Act. 

 

2.   The ld. CIT(A) has erred in law and on facts in deleting the 

addition of Rs.65,26,337/- made by the Assessing Officer on 

account of low Gross Profit. 

 

3.    On the facts and circumstances of the case, the ld. 

Commissioner of Income-tax (A) ought to have upheld the order 

of the Assessing Officer.  

 

4.    It is, therefore prayed that the order of the Ld. Commissioner of 

Income-tax (A) may be set-aside and that of the Assessing 

Officer be restored.  

 

3. Assessee in its Cross Objection No.143/Ahd/2012 for AY 2002-03 

(arising out of ITA No.1454/Ahd/2012 – AY 2002-03-Revenue’s appeeal)  

has raised following grounds:- 

1.   The learned CIT(Appeals) has erred in granting the relief and 

deleting the addition only to the extent to income determined by 

the Assessing Officer, i.e. Rs.65,26,337/- as against the relief 

claimed in the grounds of appeal of showing the actual business 

los suffered of Rs.2,91,44,958/-.  Thus the learned CIT(Appeals) 

has erred in giving relief only to extent of Rs.65,26,337/- against 

the addition made of Rs.3,56,71,295/-.  It is submitted that the 

entire addition made by the Assessing Officer ought to have 

been deleted by the learned CIT(Appeals).  It is submitted that 
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the loss as per Return of income of Rs.2,91,44,958/- be allowed 

now. 

 

2. The CIT(Appeals) has erred in disposing the ground of charging 

interest u/s.234A, 234B and 234D and also of non-granting of 

interest u/s.244A holding and deciding that it is pre-matured.  It 

is submitted that the assessee is not at all liable to pay any 

interest and therefore, it is submitted that the same be held now. 

 

4. We first take up Revenue’s appeal in ITA No.1454/Ahd/2012 for AY 

2002-03. 

4.1. First ground is with respect to quashing of assessment order. 

 

4.2.  Before us, ld.DR supported the order of AO and submitted that despite 

the directions of the Hon’ble ITAT, no details were furnished by the assessee 

in the second round of appeal before the AO and in such a situation, AO was 

justified in making the additions.  As far as the additions made on issues 

other than those on the basis of which the assessment was reopened is 

concerned, he submitted that in view of Explanation-3 to section 147 of the 

Act which has been inserted by Finance No.2, Act 2009, which is 

retrospective in effect from 01/04/1989, the AO was fully justified in making 

the addition on the other issues which were not included in the reasons 

recorded u/s.148(2) of the Act.  He thus supported the order of AO. 

 

4.3. The Ld.AR, on the other hand, reiterated the submissions made before 

AO and ld.CIT(A) and further submitted that the preliminary condition for 

reopening the assessment is that there must be tangible material to reach the 

conclusion that there has been escapement of income from assessment and 

the reasons recorded by the AO must have a live link with the formation of 

belief.  He submitted that in the present case, the AO had reopened the 
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assessment for the reason that assessee had suppressed job work receipts of 

Rs.3,38,508/-.  The aforesaid addition was deleted by the ld.CIT(A) and thus 

remained no addition to that count.  He therefore submitted that in the 

absence of any addition on the main issue on which the assessment has 

reopened, no other additions could be made in the reassessment proceedings.  

He thus supported the order of ld.CIT(A). 

5. We have heard the rival submissions, perused the material available on 

record and gone through the orders of the authorities below.  The issue in the 

present case is with respect to reopening of the assessment and the additions 

made in reassessment.  On perusing reasons for reopening of the assessment  

as noted in the assessment order, it is seen that reassessment was initiated on 

account of under assessment of income to the extent of Rs.3,38,508/-, being 

the difference between the sub-contract income shown by the assessee in its 

P&L Account and that reflected in the TDS certificates submitted by the 

assessee.  The aforesaid addition was made by the AO while framing 

assessment u/s.148 of the Act but the same were deleted by the ld.CIT(A) 

vide order dated 30/05/2007 as those receipts were duly declared by the 

assessee and further we find that the ld.CIT(A)  has also noted that AO in the 

Remand Report dated 28/03/2012 and  opined  that the impugned suppressed 

receipts were declared by the assessee in the income-tax return.  We further 

find that in the assessment order framed u/s.144 r.w.s.254 of the Act vide 

order dated 14/12/2010 in the second round of appeal also, no addition  of 

suppressed receipts has been made by the AO.  Thus, there is no addition of 

suppressed receipts of Rs.3,38,508/- in the reassessment proceedings, 

meaning thereby that no addition was made on the ground which was the 

basis for reaching the conclusion of escapement of income in the reasons 

recorded for issuance of notice u/s.148 of the Act.  We find that the Hon’ble 
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Bombay High Court in the case of CIT vs Jet Airways (I) Ltd. reported at 

(2011) 331 ITR 236 (Bom.) on the issue as to whether addition on other 

grounds could be made when no addition has been made of the income, 

which was initially the basis of reopening  has decided the issue in favour of 

assessee.  The Head Note of the decision is reproduced hereunder:- 

“Reassessment—Scope—Items unconnected with escapement for which 

notice was issued—When Expln. 3 to s. 147 was introduced, Parliament 

stepped in to correct what it regarded as an interpretational error in the 

view which was taken by certain Courts that the AO has to restrict the 

assessment or reassessment proceedings only to the issues in respect of 

which reasons were recorded for reopening the assessment—However, 

Expln. 3 does not and cannot override the necessity of fulfilling the 

conditions set out in the substantive part of s. 147—AO has to assess or 

reassess the income ("such income") which escaped assessment and which 

was the basis of the formation of belief and if he does so, he can also assess 

or reassess any other income which has escaped assessment and which 

comes to his notice during the course of the proceedings—However, if after 

issuing a notice under s. 148, he accepted the contention of the assessee and 

holds that the income which he has initially formed a reason to believe had 

escaped assessment, has as a matter of fact not escaped assessment, it is not 

open to him to independently assess some other income—If he intends to do 

so, a fresh notice under s. 148 would be necessary, the legality of which 

would be tested in the event of a challenge by the assessee.” 

5.1. Before us, Revenue has not brought any contrary binding decision in 

its support.  In view of the aforesaid facts, we do not see any reason to 

interfere with the order of the ld.CIT(A).   Thus, this ground of Revenue is 

dismissed.   

5.2.  As a result, Revenue’s appeal is dismissed. 

 

6. Now we take up the Assessee’s Cross Objection No.143/Ahd/2012 for 

AY 2002-03. 

 

6.1.  Before us, ld.AR vide letter dated 30/05/2016 submitted that if the 

appeal of Revenue is dismissed, he did not wish to press the grounds raised in 
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the Cross Objection.  We hereinabove, while deciding the appeal of Revenue 

have dismissed the appeal of Revenue and, therefore in view of the 

submissions of AR, the Cross Objections of Assessee are dismissed as not 

pressed. 
  

7. In the combined result, Revenue’s appeal and assessee’s Cross 

Objection are dismissed.                             

This Order pronounced in Open Court on                          31/05/2016 

  
  

                     Sd/-                                                                      Sd/- 

        शैले�� कुमार यादव अ�नल चतुव�द� 

          (�या�यक सद�य) (लेखा सद�य) 

(SHAILENDRA KUMAR YADAV)              ( ANIL CHATURVEDI )  

       JUDICIAL MEMBER                           ACCOUNTANT MEMBER                                  

Ahmedabad;       Dated         31/ 05 /2016                                                

 
ट�.सी.नायर, व.�न.स./T.C. NAIR, Sr. PS 
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