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ORDER 

PER SUDHANSHU SRIVASTAVA, JUDICIAL MEMBER: 

 IT(SS)A 530/Del/2003 has been filed by the assessee 

against the order passed by the ld. CIT(Appeals)-III, New Delhi.  The 

date of impugned order is 25.09.2003 and relates to block 

assessment u/s 158BC of the Income Tax Act, 1961.  IT(SS)A No. 

538/Del/2003 is cross-appeal by the Department.  Both the 

Date of Hearing 03.03.2016 

Date of Pronouncement 30.05.2016 
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appeals were heard together and are being disposed of by this 

common order. 

2. Brief facts of the case, as evident from the records, are that 

Mina Group engaged in the business of manufacturing of various 

automobile components e.g. locks, panels, speedometers, heater 

assembly, door latches, panel switches, handle bar switches, 

combination switches, instrument clusters etc. and supplying them 

to major automobile manufacturers like Maruti Udyog Ltd.  These 

components are also sold in the open market as replacement 

products.  On 19.03.2001, a search operation u/s 132(1) of Income 

Tax Act, 1961 (in brief-‘the Act’) was conducted on this group at 

their business as well as residential premises, including assessee’s 

residence at A-9, Ashok Vihar, Phase-1, New Delhi which was 

jointly occupied by the assessee alongwith the families of his father 

Shri J.P. Minda and brother Shri Anil Minda. 

2.1 As per the AO, to conduct the entire business, the group is 

having thirteen companies.  Some of them are under direct control 

of Minda family as they are the major shareholder in these 

companies.  The remaining companies are controlled by the 

benamidar shareholders, who are their trusted employees or closely 

linked persons.  The companies which are controlled by the Minda 

group are as under: 

a) M/s Jay Yuhshin Ltd. 

b) M/s Anu Auto Industries P. Ltd. 

c) M/s Mew Tools P. Ltd. 

d) M/s JPM Auto Mobile P. Ltd. 

e) M/s J.A. Builders P. Ltd. 

f) M/s JPM Auto Industries P. Ltd. 

g) M/s JNS Instruments P. Ltd. 
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h) M/s JPM Farms P. Ltd. 

i) M/s Shree Vinayak Trading Company P. Ltd. 

j) M/s Dwarka Electro P. Ltd. 

k) M/s Brilliant Jewellers P. Ltd. 

l) M/s S.N. Kohli & Company P. Ltd. 

m) M/s Shirdi Agrofin P. Ltd. 

n) M/s Modern Engineering Works (Firm) 

o) M/s Anu Auto Industries (Firm) 

p) M/s Jay Impex (Firm) 

q) M/s Moulders & Fabricators (Firm) 

2.2 M/s Jay Yuhshin Limited is the main flagship company of 

the group, which was established in early 1980s in collaboration 

with M/s Yuhshin Ltd. of Japan.  This company manufactures 

main auto components. 

2.3 During search operation it was revealed that the group is 

earning huge unaccounted profits by way of unaccounted sales of 

automobile components in the open market and by debiting bogus 

bills for job work & bogus purchases.  The modus operandi as 

explained by the AO is that the manufactured components are 

removed from M/s Jay Yuhshin Ltd. and M/s Anu Auto Industries 

P. Ltd. and sold in the open market through benami concerns like 

M/s Shri Vinayak Trading Company P. Ltd. and M/s S.N. Kohli & 

Company Pvt. Limited. 

2.4 It was found that most of the bogus job work bills were 

debited in the books of M/s Mew Tools Pvt. Ltd.  Evidence of 

debiting the bogus purchases was also found in M/s Anu Auto 

Industries P. Ltd. and M/s JPM Auto Industries Pvt. Ltd. 

2.5 It was stated that the money so earned is channelized in 

the form of benami share capital of the group companies, bogus 
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loans, payment of cash for unaccounted consideration for purchase 

of properties, bogus sale of jewellery and household expenses.  In 

manipulating these transactions, the family was actively helped by 

Shri Vinod Garg, their trusted employee and accountant, Shri 

Rajinder Aggarwal, CA and Director of M/s Jay Yuhshin Ltd.  In 

addition to this, the group was having three trusted employees, 

who were Directors in their benami companies and were involved 

in managing the tax evasion activities of this group namely Shri 

Bharat Bhushan Mathur, Shri S.K. Dev and Shri Gauri Shankar.  

Action u/s 132(1) was also taken on these persons except in the 

case of shri Gauri Shankar. 

2.6 As per the statements recorded at the time of search 

operation, Minda family denied the fact that these companies 

belong to their group.  However, conclusive evidences were found to 

establish that the real ownership of these companies is with Minda 

Family.  Moreover, on the date of search Sh. J.P. Minda admitted 

that these companies belong to his group.  However, in post search 

inquiry he retracted from his earlier statement.  Following 

companies are the nine benami concerns of the Minda group: 

1. M/s Mew Tools P. Ltd. 

2. M/s JPM Auto Mobile P. Ltd. 

3. M/s J.A. Builders P. Ltd. 

4. M/s JPM Auto Industries P. Ltd. 

5. M/s Shree Vinayak Trading Company P. Ltd. 

6. M/s Dwarka Electro P. Ltd. 

7. M/s Brilliant Jewellers P. Ltd. 

8. M/s S.N. Kohli & Company P. Ltd. 

9. M/s Shirdi Agrofin P. Ltd. 
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3. The assessment u/s 158BC of the Act for the block period 

01.04.1990 to 19.03.2001 was finalized at Rs. 3,48,85,259/- after 

making the following alleged adjustments/additions: 

1. Unexplained cash      Rs.  3,00,000/- 

2. Bogus sale of jewellery/conversion charges Rs.  58,43,707/- 

3. Undisclosed Investment in purchase of  

farm land        Rs.   30,28,697/- 

4. Benami Share Capital     Rs. 

1,21,15,114/- 

5. Income from Bogus Job Work through 

M/s MEW Tools (P) Ltd.     Rs. 1,35,97,741/- 

         Rs. 3,48,85,259/- 

3.1 On appeal, the ld. CIT(A) confirmed the addition of Rs. 

3,00,000/- on account of unexplained cash.  The addition on 

account of sale of jewellery was deleted.  The addition on account 

of conversion charges on the sale of jewellery was also deleted.  The 

ld. CIT(A) also deleted the addition on account of purchase of farm 

land.  Addition made on account of Benami Share Capital was also 

deleted.  The ld. CIT(A) also deleted addition on account of job 

work.  In addition, the AO had also levied a surcharge @ 17% on 

the tax due which was challenged by the assessee before the ld. 

CIT(A) but this ground was dismissed by the ld. First Appellate 

Authority.  Now both, the assessee as well as the Department, have 

filed appeals before this Tribunal. 

4. The grounds of appeal of the assessee read as under: 

1. “That the ld. CIT(Appeals) has erred both in 
law as well as in facts of the case in 
sustaining an addition of Rs. 3.00 lacs made to 
the undisclosed income of the assessee on the 
allegation of unexplained cash found during 
the course of search.  That the cash so found in 
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the premises of the assessee was fully 
disclosed and that the addition as made and 
sustained by the CIT(Appeals) is wrong and 
untenable in law. 

2. That the ld. CIT(Appeals) has erred both in law 
as well as in facts of the case in upholding the 
levy of surcharge on the tax determined u/s 
163 of the Act even though the same has been 
impugned only with effect from 01.06.2002. 

3. That the assessee craves the right to amend, 
delete any ground of appeal at the time of 
hearing.” 

5. The grounds raised by the Department are as under: 

1. “On the facts and in the circumstances of the 
case the ld. CIT(A) erred in deleting the addition 
of Rs. 30,28,697/- made on account of 
undisclosed investment in purchase of farm land 
by M/s JPM Farms P. Ltd. on the ground that 
this addition has been made on substantive 
basis in the case M/s JPM Farms P. Ltd. 
whereas the AO has given a categorical finding 
that this addition has been made on substantive 
basis in the case of the assessee, implying 
thereby that the same is being made on 
protective basis in the case of M/s JPM Farms P. 
Ltd. 

2. On the facts and in the circumstances of the case 
the ld. CIT(A) erred in deleting the addition of Rs. 
1,21,15,114/- made on account of benami 
investment in Share Capital of different 
companies on the ground that substantive 
addition in the hands of these companies has 
been made whereas in essence the AO has made 
by implication additions on protective basis in 
the hands of these companies and has added 
the total amount on substantive basis in the 
assessee’s case. 

3. On the facts and in the circumstances of the case 
the ld. CIT(A) erred in deleting the addition of Rs. 
1,35,97,741/- made on account ofbogus job 
works through MEW Tools Pvt. Ltd. after ignoring 
the fact that the parties involved in bogus work 
billing have admitted that they are paying cash 
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against the cheque received against the billed 
amount to Sh. J.P. Minda and his sons.” 

6. The ld. AR submitted that as far as ground no. 1 of assessee’s 

appeal is concerned, the same is not being pressed.  The same is 

dismissed as not pressed.  On the issue of levy of surcharge, the ld. 

AR placed reliance on the judgment of the Hon’ble Apex Court in 

the case of CIT vs. Vatika Township (P) Ltd. 367 ITR 466 (SC) for 

the preposition that the levy of surcharge was not to apply to block 

assessments pertaining to period prior to 1.6.2002 and that the 

intention of the legislature was not to give it a retrospective effect.  

The ld. DR supported the findings of the ld. CIT(Appeals) on this 

issue. 

7. Arguing for the Department’s appeal, the ld. DR submitted as 

under:  

“Ground No. 1of appeal 
The CIT(A) erred in deleting addition of Rs.30,28,697/- 
made on account of undisclosed investment in purchase of 
farm land by M/s.JPM Farms Ltd. on the ground that this 
addition has been made on substantive basis in the case of 
M/s.JPM Farms, whereas AO has given a categorical 
finding that this addition has been made on substantive 
basis in the case of the assessee, implying thereby that 
same is being made on protective basis in the case of 
M/s.JPM Farms (P) Ltd. 

Discussion  

AO’s order CIT(A)’s order 

Discussed at page 17 & 18 (to read) Discussed at page 12 and 28-29 (to 
read out) 

Company is not persuing  any 
business activity except owning the 
farm land.  The company is owned by 
Sh. J.P. Minda and his two sons 

alongwith other family members and 

benami share holders. 

J.P.Minda's statement on 16.4.2003 

Statement filed at page 61 and 64 and 

also discussed in order of JPM Farms 

Observation 

(i) CIT(A) himself has mentioned that 

company is constituted of two 

directors namely Sh.Ashwani 

Minda(assessee) and his wife (at para 

14.2) 

Observation at para 14.3 Page 28 are 

contradictory to para 14.2. The 

Id.CIT(A) has mentioned that assessee 
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Pvt.Ltd. which is filed at page 85-89 of 

the paper book. 

Statement of Raghunath Singh seller 

of the Land - Page 86 of Paper Book 

Statement of Sh.Thakran : Middleman 

in the transaction filed at page 88 of 

P.B. 

 

is not a director, whereas the fact of 

the matter is that assessee is one of 

the director in M/s.JPM Farms(P) Ltd. 

and he was the main person who had 

made investment in the farm land. 

The observation of Ld.CIT(A) at para 
14.4 page 29 of order are also not 
true. AO company does not have any 
source of income except owning farm 
land. As such AO has not accepted the 
source in the hand of the Company. 

On the basis of information gathered during the course 

of search and post search enquiries AO in the order at 

page 17 has given finding that company M/s.JPM 

Farms (P) Ltd. was not pursuing any business activity 

except owning a farm land. This company is owned by 

Sh.J.P.Minda and his two sons alongwith other family 

members and benami share holders. It is, therefore, 

held in the assessment order of the company that the 

undisclosed funds for purchase of farms land in the 

hands of M/s.JPM Farms (P) Ltd. have been provided 

by Sh.J.P.Minda and his two sons. This conclusion has 

been arrived at by the AO on the basis of statement of 

Sh.J.P.Minda recorded and filed at page 63-64 of P.B. 

wherein he has stated that there is no source of income 

for company and also on the basis of statement of 

Sh.Raghunath Singh, seller of the land wherein he has 

stated that money in cash was paid by Sh.Vinod Garg 

Manager of Minda group before execution of 

registration.
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In view of above facts and findings in the case of company 
l/3rd of the undisclosed income declared and assessed in the 
case of company is treated as undisclosed income of 
Sh.Asshwani Minda, who had actually contributed l/3rd of 
said undisclosed income. The finding of the Id.CIT(A) at page 
28 of the order that addition could not be made in the hands 
of the appellant when there is no denying fact that the land 
in question stands purchased by M/sJPM Farms (P) Ltd. 
wherein appellant is not a director and the said company 
has separately offered undisclosed income on account of 
investment in purchase of land while filing its block return of 
income in response to notice u/s 158BC and such return 
stands accepted by AO. The AO has not accepted the source 
of investment in the hands of JMP Farms (P) Ltd. He has 
categorically mentioned in the order of assessee as well as 
in the order of JMP farms (P) Ltd. that company was not 
pursuing any activity except owning of the land, and was 
not carrying any business activity. In view of that matter AO 
has taxed the undisclosed income in the hands of persons 
who had actually contributed the money.. 

In support of my above proposition, I rely on the following 
judicial pronouncements: 

(i)  ITO Vs. Atchaiah (1996) 218 ITR 239(SC) 
(ii)  Jairamdas Lokesh Kumar (2001) 250 ITR 526 (Raj) 
(iii)  Kailash Lamba Vs. CIT 157 ITR (266) (Delhi) 

In the case of ITO Vs.Atchaiah (1996) 218 ITR 239(SC) it 
is held that merely 'wrong person' has been assessed, the 
AO is not precluded from taxing the 'right person' and 
'wrong person' can seek remedy as available under law. 

This decision has been followed in Predeep Agencies joint 
venture vs. ITO (2007) lllTTJ(Del)(SB) 346 

Similarly in the case of Jairamdas Lokesh Kumar (2001) 
250 ITR 526 (Raj) it has been held that the assessment of 
different persons in respect of the same income would not 
absolve one from liability to be taxed. It was found that 
the income taxed in the hands of the four persons was the 
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income of the assessee firm. Therefore, there was no 
impediment in levying tax on such income of the firm 
though some other persons had been assessed on the 
same income. 
Your Honour, Chapter XIV-B does not envisage 'wrong 
person' to be assessed. If such thing is allowed to 
happen, the purpose of chapter XIV-B will be defeated. It 
is a settled law that Courts cannot defeat/or allow to 
defeat the purpose of legislation. 

Everson Network Power India (P) Ltd. vs. ACIT (2009) 19 
DTR (Mumbai) Tribunal 441. 

Ground No. 2 

CIT(A) has erred in deleting the addition of 
Rs.1,21,15,114/- made on account of benami investment 
in share capital of different companies on the ground that 
substantive addition in the hands of these companies has 
been made whereas in essence the AO has made addition 
by implication on protective basis in the hands of these 
companies and has added the total amount on 
substantive basis in the hands of the assessee. 

 

Background of companies controlled bv Raiendra 
Agrawal: This issue has been discussed at page 70 to 
78 of PB 

Statement of Sh.Rajender Agrawal discussed at page 71 to 
78 of paper book and of diary annexure A/23 seized from 
the residence of Rajendra Agrawal on 19.3.2009. These 
pages give details of cash received and cheque issued from 
Rajender Agrawal Group of Co. to Minda group. 

This issue has been discussed at 
page 18-19 of order of the AO 

The Ld.CIT(A) has dealt this issue 
on page 29, 30 & 31 of his order. 

Reliance placed on Divine 
Leasing and Lovely Export case 
laws 299 ITR 
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Photocopies of all statements recorded were produced to 
the AR of the assessee on 8.10.2001 by DDIT, Faridabad 
and also opportunity of cross examine was given to 
assessee on 
12.10.2001 at 11:00 A.M. However, assessee did not avail 
this opportunity. 
Page 79 of Paper Book 

Page 7/A-18 seized on 3.4.2001 from office of Minda at 
204/38 Surya Deep Building is conclusive evidence that 
transactions are arranged only and not real. 

Diary of Sh.Vinod Garg 

Large number of blank share certificates of different Minda 
group companies seized from the office of Rajinder Agrawal 
at 103/37-38 Surya deep Building on 
30.3.2001. 

Page 81 of Paper Book : 

AS-17 to A23 these share certificates belong to Minda 
group of companies like Anu Auto Industry, Sirdi Agrofine 
(P) Ltd., JPM Automobiles, JPM Farms, Dwarika Electro 
Investment (P) Ltd., Mew Tools (P) Ltd., JA Builders (P) Ltd. 
and JPM Auto Industries (P) Ltd. 

These shares came to him for updating of the record of 
these companies. 

Benami Share Capital in the name of Consortium Vyapar 
Ltd. 

This company has got total share capital of 
Rs.300,08,300/- out of which an amount of 
Rs.2,68,00,000/- has been invested in Mind Group of 
Companies. Premises of the company were covered u/s 
132 of the I.T.Act on 19.3.2001. Details of modus operandi 
discussed at page 111 to 126. It is discussed that Minda 
group demand specific amount of share capital for 
his benami companies. 
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Important points discussed in the order of Mew Tools 
Pvt.Ltd. 

(i)  Interest free loan of Rs.49,00,000/- to Jay Yashin Ltd. By 
Consortium Vyapar Ltd. 

(ii)  Demand of holding charges from Minda family by the owner 
of the company. 

(iii)  Adjustment of interest. 
(iv)  Take over negotiations and entries through Rajender 

Agrawal Group of Companies. 
(v) Letter from Minda family for investing specific amount in       
Minda 

group of companies by consortium Vyapar Ltd. 
(vi) Transfer deed of some shares found at the office of Minda
 group of 

Companies. 
(vii) Statement of Radhey Shyam Garg, Father of Sh.Vinod Garg,
 Manager 

of Minda Group 
Ground No. 3. The Ld.CIT(A) erred in deleting addition of 
Rs.1,35,97,741/- made on account of bogus job work through 
MEW Tools Pvt.Ltd. Cheques paid to bogus parties were 
received back in the form of cash by Mindas. 

 

The Mew Tools is a benami concern of Minda group 
through Rajender Agrawal. The company carries out job 
work of petty nature for M/s.Jay Yushin Ltd. But for this 
work very high payments are made by M/s.Jay Yushin to 
M/s.Mew Tools (P) Ltd. 
As the job work to be done is of petty nature, so naturally 
the expenses which M/s.Mew Tools has to incur for getting 
this work done are also nominal in nature. Thus the actual 
profit of Mew Tools becomes very high. To reduce this 
profit, funds are siphoned off from Mew Tools by debiting 
bogus job work Bills. The total funds withdrawn by this 
way by Minda family runs into crores of rupees. This 

This issue has been discussed 

 at page- 19 of AO's order 

CIT(A)'s has dealt with this issue 

at Page 31-32 

  
* 
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modus operandi has been adopted because Japanese are 
one of the major share holders of M/s.Jay Yushin Ltd. By 
withdrawing money this way, Minda family does not have 
to share profit with M/s.Yushin Ltd. and also they do not 
have to pay taxes. 
Thus modus operandi has been explained by Sh.Bharat 
Bhushan Mathur, Director Mew Tools Ltd. during search at 
his residence on 
19.3.2001, Sh.Mathur stated that Mew Tools Ltd. is 
Minda group company. Other Directors Sh.Sunil Bali, who 
work in M/s.Jay Yushin 
Ltd. Statements of Sh.B.B.Mathur recorded on 19.3.2001 
and 
20.3.2001 are filed at page 131 and 132 of P.B. 
M/s.Mew tools has shown payment to following 
concerns to take job work adjustment entries : 

Durga Industries, Universal Industries, Kaushal 
Industries, Metal Devices, Perfect Spares. Sh.Mathur 
stated that he used to hand over blank cheques to 
Sh.Ashwin Minda. The inquiries conducted about the 
bogus job work by the DDIT, Faridabad, are discussed 
from page 130 to 145 of the P.B. which proves that these 
companies were used ~ for taking bogus bills. The owners 
of these companies have stated that they have not done 
any job work for Minda group of companies and they have 
issued only bogus bills for job work. They used to receive 
cheque against bills, deposit them in their bank account 
and return the cash to Sh.Ashwin Minda or a person of 
Minda Group. 
Q.No.10 of the statement of Sh.B.B.Mathur clearly shows 
that Sh.Ashwani Minda used to take cash back from the 
above named companies in whose name job work charges 
have been shown.” 

 

8. In response the ld. AR submitted as under: 

“Ground No. 1 Relates to addition of Rs. 30,28,697/- 
on a/c of undisclosed investment in purchase of farm 
land by M/s JPM Farms (P) Ltd. 
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AO has discussed this isue at para 50, page 17 of 
the assessment order whereas the CIT(A) has 
discussed this issue at page 28-29 of the appeal order. 
This farm was purchased by M/s JPM Farms (P) Ltd. at 
Rs. 2339500/- shown in the books and the amount 
paid over and above the registered price i.e. Rs. 
8519875/- and Rs. 466216/- being development fee 
(aggregating to Rs. 9086091) was offered to tax by 
M/s JPM Farms (P) Ltd. and which has been so 
assessed in their hands as noted in the block 
assessment order of JPM Farms P. Ltd. (PB 28, 29). 
PB-1-29 is the Block Assessment Order of M/s JPM 
Farms P. Ltd.  Wherein PB 20-29 is the relevant 
discussion is respect of the impugned land according to 
which Rs. 90,86,091/- was added as undisclosed 
income of that company. Thus there is no question of 
making double addition. 
Ld. CIT(A) has discussed this issue at Page-28-29 of the 
appeal order which is relied. 
AO taxed the company on the one hand and on the other 
hand presumed/held that the difference must have been 
paid equally by Mr. J.P.Minda and his two sons namely 
Mr. Anil Minda and Mr. Ashwani Minda- assessee here. 
Addition could not be made in the hands of the assessee 
due to following grounds 

1) Land was owned / belonged to the said 
company and was shown in its books of accounts. 
Thus, when land belongs to company, there is no 
question of assuming that the purchase consideration 
was paid by some body else other than the owner 
company. 

2)  When payment of Rs. 2339500/- paid by 
cheque by the said company was accepted to be 
belonging to said company, there is no reason as to 
why the balance payment be not treated to have 
been made by the said company only. 

3)  Land was purchased by the said company as is 
evident from PB 20, 22,23,28,29 and thus any 
undisclosed income was to be in the hands of the 
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said company. 

4)  There is no evidence to show that any payment 
was made by the assessee as can be seen from bare 
reading of PB 20-29. 

5)  When AO him self says at PB 29 that the said 
company belonged to Mr. J.P.Minda and other 
family members, there is no basis to assume that 
assessee must have paid one third of the difference. 
Other family members are quite good in numbers 
such as daughter in law of Mr. J.P.Minda, wife of Mr. 
J.P.Minda. That being so, why only Mr. J.P.Minda 
and his two sons including the present assessee? 
6)  Double addition can not be made- one in the 
hands of the said company and other in the hand of 
the assessee, more so when there could be no motive 
as company and individual both were to pay 60% as 
tax. Rather in the case of company, surcharge was 
more. Reliance- Bachu Lai Kapoor 60 ITR. 
7) Income declared in the return of the said 
company was Undisclosed Income which means that 
the entity concerned viz. the said company had this 
much of income from undisclosed source. 

GROUND NO.2 It relates to the addition of Rs. 
1,21,15,114/- on account of alleged Benami investment 
in share capital of different companies by presuming one 
third as if invested by the assessee 
(17753810+18502531+89000= 36345341) in these 
companies. 
It is made clear that the addition made on account 
of share capital in the hands of various companies 
was not on account of any investment made by 
assessee in these companies. Shareholders in those 
companies were different. 
AO has discussed this issue in para 51-53, page 18-19 of 
the assessment order where as Ld. CIT(A) has discussed 
this issue at page 29-31 of the appeal order. 
Assessment order of the assessee would show that there 
is no independent discussion and vague observations 
have been made by AO. AO has not even referred as to 
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which are evidence for impugned addition and whether 
these evidences were ever confronted to assessee. 
In fact, nothing was confronted to the assessee in this 
regard. (PB 40) 
When addition is made, it was the duty of AO to have 
confronted the material to the assessee and it can not be 
taken that material confronted to companies is material 
confronted to assessee as was held in the case of Shri 
Kishan Chand Tuteja. In fact nothing was confronted as 
submitted at PB 40 (PB 39-43) 
CIT(A) holds that there is no evidence found as a result of 
search or brought on record by AO and this finding has not 
been displaced with evidence. 
In fact, addition was made on account of share capital in 
the hands of various companies which was deleted by 
Hon’ble Tribunal:- 
PB (separately enclosed) Is the order in the case of JPM 
Automobiles in which Hon’ble Tribunal held that there 
was no material, share capital stood disclosed and in 
any case addition can not be made in the hands of the 
company. 
PB 531 to 545 are the orders of Hon’ble Tribunal 
deleting the addition on account of share capital. 
GROUND NQ.3 Relates to addition of Rs. 1,35,97,741/- 
on account of bogus job works through M/s. Mew Tools 
(P) Ltd. AO has held in this case that bogus job work was 
done by M/s Mew Tools P Ltd. and disallowance of Rs. 
40793224/- was made in the assessment of M/s Mew 
Tools P Ltd., one third of which comes to 
Rs. 13597741/-(i.e. equally between Mr. J.P.Minda and 
two sons). 
AO has discussed this issue in para 54, page 19 of the 
assessment order whereas Ld. CIT(A) has discussed 
this issue at Page-31 and 32 of the appeal order. 
Job charges paid by M/s Jay Ushin to M/s Mew Tools 
Pvt. Ltd. was Rs.8,75,55,623/- regarding which there is 
no dispute in the present assessment order. However, 
when it was in dispute in the hands of M/s Jay Yushin 
Ltd., Hon’ble Tribunal deleted the said disallowance in 
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the hands of M/s Jay Yushin Ltd. also. 
M/s Mew Tools Pvt. Ltd. paid job work charges of 
Rs.4,07,93,224/- to its job workers which was 
disallowed by Ld. 
A.O. of M/s Mew Tools Pvt. Ltd. in their assessment and 
once again, also by Ld. A.O. of the assessee. 
Assessing Officer of M/s Mew Tools P Ltd discussed this 
issue from Page 36 to 54 of their assessment order (PB 
150-168) and Para 101 at page 54 of their 
assessment order (PB 168) says that no genuine job 
work was done through M/s Mew Tools Pvt. Ltd. 
In fact the disallowance of this veiy amount was made in 
the hands of M/s Mew Tools Pvt. Ltd. on the ground that 
no job work expenses were incurred by M/s Mew Tools 
Pvt. Ltd. (PB 150-168) 
PB-114-170 is the Assessment Order of M/s. Mew Tools 
(P) Ltd. wherein at PB-168, Ld. A.O. records that there 
was no genuine job work is M/s. Mew Tools (P) Ltd. 
PB-375-436 is the order of CIT(A) in the case of M/s. 
Mew Tools (P) Ltd. 
PB-531-537A is the order of the Tribunal is the case of 
M/s. Mew Tools (P) Ltd. Which shows that revenue 
accepted the order of CIT(A) in that case holding the job 
work charges as genuine. That being so where is the 
question of making addition in the hands of the assessee. 
Hon’ble Tribunal in the hands of Jay Ushin 
Ltd.(separately enclosed) also held the same. 
More over, there is no evidence with Ld. AO to make 
impugned addition in the hands of the assessee. 

9. We have heard the rival submissions and have perused the 

material on record.  As far as the assessee’s appeal is concerned, 

Ground No. 2 pertaining to levy of surcharge is squarely covered by 

the judgment of the Hon’ble Apex Court in the case of Vatika 

Township (P) Ltd., wherein the Hon’ble Apex Court has held that 

though provision for surcharge under the Finance Acts has been in 

existence since 1995, the charge of surcharge with respect to block 
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assessments, having been created for the first time by the insertion 

of the proviso to section 113 of the Income Tax Act, 1961, by the 

Finance Act, 2002, it is clearly a substantive provision and is to be 

construed as prospective in operation.  The amendment neither 

purports to be merely clarificatory nor is there any material to 

suggest that it was intended by Parliament. 

Chapter XIV-B of the Act which deals with block assessment in 

search cases, is a complete code in itself providing for self-

contained machinery for assessment of undisclosed income for the 

block period of 10 years or 6 years, as the case may be.  Chapter 

XIV-B comprehensively takes care of all the aspects relating to the 

block assessment relating to undisclosed income.  Not only does 

Chapter XIV-B define what is undisclosed income, it also lays down 

the block period for which undisclosed income can be taxed and 

the procedure for taxing that income.  Specific provision in the 

form of section 158BA(2) is inserted making it the charging section 

and the rate at which such income is to be taxed is mentioned in 

section 113 of the Act.  It remains static at 60 per cent of the 

undisclosed income which is the categorical stipulation in section 

113 of the Act.  The rates of tax chargeable in the case of a block 

assessment are not provided in the Finance Act.  The character 

and nature of “undisclosed income” referred to in Chapter XIV B 

are quite distinct from “total income” referred to in section 5.  

When a separate charging section is introduced specifically, to 

assess the undisclosed income, notwithstanding a provision in the 

nature of section 4 already on the statute book, the reason could 
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only be that for assessing undisclosed income, the charging 

provision is section 158BA(2) alone. 

There cannot be imposition of any tax without the authority of law.  

If it is not very clear from the provisions of the Act as to whether or 

not the particular tax is to be levied on a particular class of 

persons, the subject should not be fastened with any liability to 

pay tax. 

The proviso added to section 113 of the Act is not beneficial to the 

assessee.  On the contrary, it is a provision which is onerous to the 

assessee.  Therefore, the normal rule of presumption against 

retrospective operation would apply.  The fundamental rule is that 

no statute shall be construed to have a retrospective operation 

unless such a construction appears very clearly in the terms of the 

Act, or arises by necessary and distinct implication. 

On the application of general principles concerning retrospectivity, 

the proviso to section 113 of the Act prospective in nature.  This 

proviso cannot be treated as declaratory/statutory or curative in 

nature because: 

(a)  Prior to the amendment of section 113 of the Act whereby the 

proviso was added, whether surcharge was payable in respect of 

block assessment or not, was totally ambiguous and unclear 

some Assessing Officers did not levy surcharge and others 

adopted different dates for the application of a particular 

Finance Act, which resulted in different rates of surcharge in the 

assessment orders.  Chief Commissioners accepted the position, 

in no uncertain terms, that as per the language of section 113, 
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as it existed prior to the introduction of the proviso, it was 

difficult to justify levy of surcharge.  In the absence of a specified 

date, it was not possible to levy surcharge and there could not 

have been an assessment without a particular rate of surcharge. 

(b) Notwithstanding that the Chief Commissioners recommended 

retrospective amendment to section 113, the Notes on Clauses 

appended to the Finance Bill, 2002, while proposing insertion of 

the proviso categorically stated that the amendment would take 

effect from June 1, 2002.  It was a conscious decision of the 

Legislature, even when the Legislature knew the implication 

thereof and took note of the reasons which led to the insertion of 

the proviso, that the amendment was to operate prospectively.  

The CBDT itself in Circular No. 8 of 2002, dated August 27, 

2002, states that the amendment to section 113 of the Act, 

along with the amendments in section 158BE, would be 

prospective, i.e., take effect from June 1, 2002.  The Finance 

Act, 2003, by addition of a further proviso, again makes the 

position clear that surcharge in respect of block assessment of 

undisclosed income was made prospective. 

Where a block assessment was made for the period April 1, 

1989, to February 10, 2000, pursuant to search and seizure 

operations conducted u/s 132 of the Act in the premises of the 

assessee; 

Held accordingly, that surcharge levied by the AO for the block 

assessment pertaining to the period prior to June 1, 2002, was 

liable to be deleted. 
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An amendment made to a taxing statute can be said to be 

intended to remove “hardships” only of the assessee, not of the 

Department.  Imposing a retrospective levy on the asesee would 

have caused undue hardship and for that reason Parliament 

specifically chose to make the proviso effective from June 1, 

2002. 

Where a benefit is conferred by a legislation, the rule against a 

retrospective construction is different.  If a legislation confers a 

benefit on some persons but without inflicting a corresponding 

detriment on some other person or on the public generally, and 

where to confer such benefit appears to have been the legislators 

object, then the presumption would be that such a legislation, 

giving it a purposive construction, would warrant it to be given a 

retrospective effect.  This exactly is the justification to treat 

procedural provisions as retrospective.  Where a law is enacted 

for the benefit of community as a whole, even in the absence of a 

provision the statute may be held to be retrospective in nature. 

10. Accordingly, ground no. 2 of assessee’s appeal is allowed. 

11. In the result, the appeal of the assessee is allowed. 

12. As far as ground no. 1 in the Department’s appeal is 

concerned, it is seen from a perusal of the impugned order that the 

issue has been discussed in paras 14.1 to 14.4 of the impugned 

order in details as under: 

 “14.1 This ground of appeal relate to the addition of 
Rs. 30,28,697/- on account of undisclosed investment in 
purchase of Farm land by M/s JPM Farms P. Ltd. 
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14.2  The AR submitted that it is not controverted by 
the AO that M/s JPM Farms P. Ltd. is an existing firm and 
the property in question stands acquired by the company 
and is reflected in its books of accounts.  The company is 
constituted of only two Directors namely the appellant 
and his wife, whereas according to the AO, the impugned 
investment has been made by the appellant, his father 
Sh. J.P. Minda and has brother Sh. Anil Minda.  The AO 
has misread the facts and, therefore, reached the 
erroneous conclusion.  It was further pointed out that M/s 
JPM Farms P. Ltd. has admittedly offered this 
undisclosed investment as its undisclosed income in the 
block return filed u/s 158BA, consequent to the search 
u/s 132.  This declaration stands accepted by the AO 
himself and that too on substantive basis. He further 
argued that no material was found during the course of 
search operation or thereafter to justify this addition.  
Hence, the addition of Rs. 30,28,697/- made in the hands 
of the appellant is wholly unjustified. 
14.3  I have gone through the arguments by the 
appellant and also perused the relevant assessment 
order.  In my opinion, the addition could not be made in 
the hands of the appellant when there is no denying fact 
that the land in question stands purchased by M/s JPM 
Farms P. Ltd. where the appellant is not a director.  The 
said company has separately offered undisclosed income 
on account of investment in purchase of land while filing 
its block return in response to notice u/s 158BC and such 
return stands accepted by the AO.  It is well settled 
principle of law that some income/investment cannot be 
taxed twice.  As decided by Rajasthan Court in 130 
Taxman 585 which is to the effect that once income 
shown in the name of the appellant firm was finally 
assessed and taxed in hands of one of its partners, there 
was no question of taxing the same income or making an 
addition in the hands of the firm. 
14.4  Keeping in view the fact that the investment 
made in Farm land has already been declared by M/s 
JPM Farms P. Ltd. and duly accepted by the AO in its 
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block assessment.  I find no reason to add the same again 
in the hands of the appellant.  Therefore, the AO was not 
justified in making the impugned addition of Rs. 
30,28,697/-.  Accordingly, the same is deleted.” 

13. The findings of the ld. CIT(A) could not be disputed by 

the ld. DR before us also and, therefore, we find no reason to 

interfere with the findings of the ld. CIT(A) on this issue.  

Ground no. 1 of Department’s appeal is accordingly dismissed. 

14. As far as ground no. 2 of the Department’s appeal is 

concerned, the issue is found to be discussed in paras 15.1 to 

15.7 of the impugned order.  The findings of the ld. CIT(A) are in 

paras 15.6 and 15.7 and they are being reproduced herein 

under for a ready reference: 

 “15.6 I have gone through the verbal and written 
arguments advanced by the appellant and have also 
perused the relevant assessment orders.  There is no 
denying fact that the addition has been made in the 
block assessment of these companies, listed in the 
assessment order, on substantive basis.  The amount 
added as undisclosed income of the appellant was 
not over and above the amount already forming 
subject matter of block assessment in the case of the 
listed companies/entities.  Since the same amount 
already stands assessed as undisclosed income of 
such companies that too on substantive basis, no 
further addition, thereof, in the hands of the appellant 
can be made.  Moreover, there is no material either 
found during the course of search operation or has 
been brought on record by the AO thereafter, to justify 
that the appellant infact had made such investments. 
15.7 Keeping in view the fact that the addition has 
already been made in the case of respective 
companies on substantive basis, the AO was not 
justified in making the impugned addition of Rs. 
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1,21,15,114/- in the hands of the appellant.  
Accordingly, the same is deleted.” 

15. In view of the findings of the ld.CIT(A) on this issue which 

could not be controverted by the Department before us, we 

decline to interfere and dismiss ground no. 2 of the 

Department’s appeal. 

16. As far as ground no. 3 of department’s appeal is 

concerned, the ld.CIT(A) has discussed the issue in paras 16.1 to 

16.4 of the impugned order.  Paragraphs 16.3 and 16.4 are the 

relevant paragraphs which are being reproduced for a ready 

reference herein under: 

 “16.3  I have gone through the arguments 
advanced by the appellant and also perused the 
relevant assessment orders.  Admittedly, the addition 
including 1/3rd of the amount, as alleged to be 
received by the appellant i.e. Rs. 1,35,97,741/- has 
already been added while framing block assessment 
in the case of MEW Tools P. Ltd. and also in the case 
of M/s Jay Yushin Ltd. on substantive basis.  This fact 
has also been admitted by the AO in his assessment 
order.  Therefore, no further addition of the same 
amount can be made in the hands of the appellant, 
which has already been taxed, on substantive basis, 
in the hands of the M/s MEW Tools P. Ltd. and M/s 
Jay Yushin Ltd. 
16.4  Keeping in view the above fact, there is no 
justification for making addition of Rs. 1,35,97,741/- 
in the hands of the appellant.  Therefore, the addition 
made by the AO on this ground is deleted.” 

17. This finding of the ld. CIT(A) also does not call for any 

interference and we uphold his action on the issue and dismiss 

ground no. 3 of the Department’s appeal.   

18. In the result, the appeal of the Department is dismissed. 
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19. In the final result, the assessee’s appeal is partly allowed 

and the Department’s appeal is dismissed. 

Order is pronounced in the open court on 30.05.2016 
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