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Date of hearing  :  08/02/2016 
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ORDER  

PER ANNAPURNA MEHROTRA A.M. 

Present appeal has been filed by the assessee against the order of Ld. 

CIT(A)-1, Agra, dated 06.3.2014. The assessee has raised the following grounds:- 

1. On the facts and in the circumstances of the case as well as in law the 

learned Commissioner of Income Tax (Appeals) grossly erred in upholding the 

action of learned Assessing Officer of treating Rs. 4,51,29,000 being income 

declared by the assessee for taxation under the hear income from other sources 

within the meaning of Chapter IV of the Income Tax Act. 1961 as unexplained 

credit under section 68 of the Income Tax Act, 1961. 

2. On the facts and in the circumstances of the case as well as in law the 

learned Commissioner of Income Tax (Appeals) grossly erred in upholding the 

action of learned Assessing Officer of invoking section 68 of the Income Tax Act, 

1961 on the income already offered for taxation and treating the income as 

deemed income under section 68 of the Income Tax Act, 1961. 

3. On the facts and in the circumstances of the case as well as in law the 

learned Commissioner of Income Tax (Appeals) grossly erred in upholding the 

action of learned Assessing Officer of treating the income of the assessee as 

deemed income and not including the same in total income, ignoring / rejecting 

the facts and law that to charge the income tax, the income has to be included 

in total income. 

4. On the facts and in the circumstances of the case as well as in law the 

learned Commissioner of Income Tax (Appeals) grossly erred in upholding the 

action of learned Assessing Officer in not appreciating that in deeming income 

under section 68, a legal fiction has been created under certain circumstances 

because they are actually not income but loan / gift etc. whereas under section 

56(2)(vi)/(vii) read with section 2(24)(xiv)/(xv), a specific provision exists treating 

the receipt of sum of money without consideration as income. 
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5. On the facts and in the circumstances of the case as well as in law the 

learned Commissioner of Income Tax (Appeals) grossly erred in upholding the 

action of learned Assessing Officer of disallowing the set off of depreciation loss 

amounting to Rs. 3,53,05,585 without appreciating the law in proper perspective 

and directing to carry forward the business loss to next year in spite of the 

admitted fact that the loss claimed by the assessee is genuine and assessed by 

learned Assessing Officer. 

6. On the facts and in the circumstances of the case as well as in law the 

learned Commissioner of Income Tax (Appeals) grossly erred in upholding the 

action of learned Assessing Officer in not appreciating that even deemed 

income under section 68 can only be taxed under the relevant head of income 

in terms of provisions of section 14 of the Income Tax Act, 1961. 

7. On the facts and in the circumstances of the case as well as in law the 

learned Commissioner of Income Tax (Appeals) grossly erred in upholding the 

action of learned Assessing Officer of capriciously rejecting the provisions of 

Income Tax Act, Circulars issued by Hon'ble CBDT, numerous judicial 

pronouncements cited and contentions raised during the assessment proceeding 

and interpreting the law as per his wish and whim based on conjectures and 

surmises. 

8. On the facts and in the circumstances of the case as well as in law the learned 

Commissioner of Income Tax (Appeals) grossly erred in upholding the action of 

learned Assessing Officer of alleging that- 

(i) The income amounting to Rs. 4,51,29,000 declared in the return by 

assessee is undisclosed income of the assessee: and 

(ii) The assessee has concealed his income and furnished inaccurate 

particulars of income. 

9. On the facts and in the circumstances of the case as well as in law the learned 

Commissioner of Income Tax (Appeals) grossly erred in upholding the action of 

learned Assessing Officer of- 

(i) Charging interest under sections 234B, and 234C of the Income Tax Act, 1961; 

and 

(ii) Initiating penalty proceedings under section 271(1)(c) of the Income Tax Act, 

1961. 

10. The appellant craves leave to add / modify / alter / delete any or all Grounds 

of Appeal. 

These action of learned Income Tax Authorities below, being Arbitrary, unjust, 

illegal and based on surmise and conjecture liable to be quashed and it is 

prayed to Your Honours that they please be quashed and / or any other relief just 

deem fit and proper please be directed. 

 

2. Facts of the case relevant to the disposal of the present appeal are that 

assessee received cash aggregating to Rs. 4,51,29,000/- on various dates from 

10.4.2009 to 07.03.2010  and treated such  cash receipts as his ‘Miscellaneous 

Income’. Such miscellaneous income was included in the total income under 

the head ‘income from other sources’.  

3. In fact the computation of income offered by the assessee alongwith the 

return of income is reproduced at page no. 2 of the assessment order as under:- 
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Salary Income                   2,10,000/- 

Remuneration from O.P. Chains Ltd. 

Property Income          8,400/- 

Business Income 

Partner in M/s O.P. Chains (intt)      54,114/- 

Partner in M/s O.P. Chains (Salary)      75,000/- 

Prop. M/s Satish Kumar Goyal  

(Wind power, Jodhpur) (Loss)         -35495060/- 

Income from other sources 

Interest / mutual fund income, etc   51,961/- 

Misc. Income      4,51,29,000/-    

      4,51,80,961/-  4,51,80,961/- 

          1,00,33,415/- 

Less Deduction U/s 80C            1,00,000/- 

      Net Income   99,33,415/- 

     Agricultural Income     1,75,000/- 

According to the assessee, the above said misc. income was disclosed u/s 56 

under the head ‘income from other sources’. However, according to the A.O., 

neither the names of persons from whom such cash were purportedly received 

nor the specific activities / details in respect of which such alleged income was 

received, were disclosed by the assessee during the course of assessment 

proceeding. The A.O. was not satisfied as to the nature and source of the 

purported miscellaneous income of Rs. 4,51,29,000/- and accordingly he  

invoked section 68 in relation to such receipts. Further the A.O. held that such 

income was not liable to be set off against the loss under the head ‘business’ in 

terms of section 71. Accordingly the A.O. denied the set-off of the said 

miscellaneous income against the business loss claimed in the assessment order.  

3. Aggrieved against the above said decision of the A.O., first appeal was 

filed  before CIT(A)-1, Agra, who confirmed the action of the A.O. and that is 

how the present appeal has been filed by the assessee before us on the above 

mentioned grounds of appeal. 

4. At the time of hearing , Ld.   Counsel for the assessee submitted that 

income by way of miscellaneous income was offered by the assesee on his own 

in the computation u/s 56 under the head ‘income from other sources’ and the 
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income so offered was thus not chargeable as deemed income u/s 68. It was 

further submitted by Ld. Counsel for the assessee that in any event, even the 

deemed income is taxable under the head ‘income from other sources’ and 

such income was assessable under the head ‘income from other sources’ and in 

terms of provisions of section 71, such income was liable to be set off against the 

loss under the head ‘business’. Ld. counsel filed detailed submissions in support 

of above said propositions of law and also filed case law compilations. Nothing 

was however submitted about the nature and evidence of the purported 

receipts. 

5. On the other hand Ld. DR relied upon the orders passed by the A.O. and 

by Ld. CIT(A) and prayed that the action of the authorities below may be 

confirmed. 

6. After having gone through the orders passed by the lower authorities and 

after hearing the parties and taking into account the submissions made before 

us we proceed to decided the appeal as under:- 

Though several grounds of appeal have been raised but the dispute is in narrow 

field. The first issue that arises for our consideration is as to whether misc. income 

of Rs. 4,51,29,000/- offered by the assessee in his computation of income was 

chargeable as deemed income u/s 68. 

The provisions of section 68 as were relevant in the year under appeal read as 

under:- 

Section- 68 

Where any sum is found credited in the books of an assessee maintained for any previous year, 

and the assessee offers no explanation about the nature and source thereof or the explanation 

offered by him is not, in the opinion of the Assessing Officer, satisfactory, the sum so credited 

may be charged to income-tax as the income of the assessee of that previous year. 

A plain reading of section 68 and the jurisprudence developed in this regard 

clearly suggest that if any sum is found credited in the books of an assessee, it is 

the onus of the assessee to explain about the nature and source thereof and in 

case such explanation is not satisfactory, such sum may be charged to income 

tax as income of the assessee.  

7. In the present case, it is more than evident that though assessee offered 

an aggregate cash receipt of Rs. 4,51,29,000/- as his income in the computation 

of income but the nature and source of the said receipts was not explained with 

reference to any cogent material or evidence. No name of the person(s) from 
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whom such amount was allegedly received, was given. It was merely branded 

and sought to be passed as casual income. Even casual income has also some 

origin and at least there must be some explanation regarding such alleged 

casual income. Any receipt can not be treated as casual income just like that 

merely for the reason that assessee seeks to term it as casual income. 

Explanation offered in this regard was too general, scanty and without 

reference to any basis, material or evidence. Explanation given by the assessee 

does not inspire any confidence. No evidence has been led, not even before 

us, to explain about the nature and source of such alleged receipts. Explanation 

given by the assessee is thus unsatisfactory & assessee failed to discharge the 

initial onus contained in section 68 in this regard. We thus do not find any 

infirmity in the order passed by AO and CIT(A) which hold that the nature and 

source of the alleged cash receipts or explanation in this regard was not 

satisfactory. Therefore, we are of the considered view that the misc. income of 

Rs. 4,51,29,000/- offered by the assessee represented the sum found credited in 

the books of the appellant, the nature and source of which was not satisfactorily 

explained was rightly treated as income u/s 68 of the Income Tax Act, 1961. We 

do not find any infirmity in this regard and we uphold such finding of the A.O. 

which was confirmed by the first appellate authority. 

8. Having so held, the next question which arises for our consideration is as to 

under which head of income, such income is assessable. In other words, 

whether income covered u/s 68 is beyond the five heads of income as given in 

section 14 including the head ‘income from other sources’.  

Section 14 of the Income Tax Act, provides that unless otherwise provided by the 

Act, all incomes shall be classified under five heads of income i.e. ‘salary’, 

‘house property’, ‘profits and gain business or profession’, ‘capital gains’ and 

‘other sources’. Admittedly. the purported miscellaneous income can neither fall 

under the head salary, nor under the head house property, nor under the head 

profit and gains business or profession, nor under the head capital gain. All that 

remains is the residual head income i.e. income from other sources. Section 

56(1) of the Income Tax Act, provides income of every kind, which is not to be 

excluded from the total income shall be chargeable to income tax under the 

head income from other sources, if it is not chargeable to income under any of 

the head specified in section 14 items A to E. Conjoint reading of section 14 and 

section 56(1) read with section 68 suggests that income referred u/s 68 would be 

assessable under the head income from other sources.  This is so for the reason 
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that all incomes are to be classified under the five given heads and ‘nothing 

otherwise’ as contemplated under section 14 has been provided in the Act in 

respect of the income covered u/s 68 so as to trigger the exception given in 

section 14. Similarly, the income referred in section 68 does not fall into the 

exclusions as given in section 56(1) i.e. such deemed income u/s 68 is not to be 

excluded from the total income under this head nor it is chargeable under the 

first four heads. Therefore, the natural and obvious result would be that such 

deemed income u/s 68 would be assessable under the head ‘income from 

other sources’ and we thus so hold.  

In fact, Hon’ble Punjab & Haryana High Court in the case of Kim Pharma P. Ltd. 

vs. CIT 258 CTR 454 held that deemed income u/s 69, 69A, 69B & 69C are not 

assessable under the head income from other sources. Hon’ble Punjab & 

Haryana High Court relied upon Gujarat High Court decision in the case of Fakir 

Mohmed Hazi Hasan vs. CIT 247 ITR 290. It is important to submit Hon’ble Gujarat 

High Court in a subsequent decision of DCIT vs. Radhey Developers India Ltd. 

329 ITR 1 held that in the decision of Fakir Mohmed Hazi Hasan vs. CIT 247 ITR 290, 

the legislative scheme emanating from conjoint reading of provisions of section 

14 and 56 were not considered. Hon’ble Gujarat High Court in this case further 

held that the decision of Apex Court in the case of Commissioner of Income Tax 

vs. D.P. Sandu Bros. Chembur (P) Ltd.  273 ITR 1 has dealt with this every issue 

while deciding the treatment to be given to the transaction of surrendered 

tenancy right, following the earlier decision of the Apex Court in the case of 

United Commercial Bank Ltd. vs. Commissioner Of Income Tax 32 ITR 688. 

Hon’ble Gujarat High Court held that it would be sufficient to state that the 

Income Tax Act, envisages taxing every income under any of the heads 

specified in section 14.  

Thus, it is evident that on this issue at least there are divergent views. It has not 

been brought to our notice that there is any decision on this issue from the 

jurisdictional High Court i.e. Hon’ble Allahabad High Court. Therefore in such a 

situation the view favourable to the taxpayer has to be accepted which is a 

settled proposition of law, as held by Hon’ble Supreme Court in the case of 

Commissioner of Income Tax vs. Vegetable Products Ltd.88 ITR 192.  

This leads to the third issue involved in the present appeal which is as to whether 

the loss under the head ‘business’ can be denied to be set off against the 

income assessable under the head ‘income from other sources’. Section 71 of 
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the Income Tax Act, which provides the set off of loss from one head against 

income from another does not deny such set off. 

Even the denial of such set off brought by section 115BBE was brought on the 

statute by Finance Act, 2012 w.e.f. 01.04.2013 i.e. for and from the A.Y. 2013-14. 

Therefore, when the specific denial of the set off was brought prospectively by 

the legislature in section 115BBE, the set off of loss under the head ‘business’ 

against the ‘income from other sources’ cannot be denied to the assessee.   

We may add here that both sides argued at great length and have given 

multiple decisions which have been considered by us and for the sake of 

brevity, we have not dealt them separately but we have considered the entire 

gamut of case laws referred by Ld. Counsel for the assessee and taken into 

account before the above mentioned decision was reached.  

9. In effect, we hold that the impugned amount of Rs. 4,51,29,000/- received 

by the assessee is to be treated as income under section 68 of the Income Tax 

Act, assessable under the head “Income from other sources” and accordingly 

as per the provision of section 71, Business losses of the assessee are to be set off 

against the same. The separate addition of Rs. 4,51,29,000/- is therefore deleted. 

10. The assessee in Ground No. 9 has challenged the charging of interest 

under section 234 B & 234C of the Act as also the initiation of penalty under 

section 271(1)(c). This ground is consequential to the grounds raised on quantum 

addition made and since the same has been deleted by us as held in para 9 of 

the order, the ground raised has no relevance 

11. The appeal of the assessee is accordingly allowed. 

Order pronounced in the Open Court. 

 

 Sd/-         Sd/- 

(BHAVNESH SAINI)      (ANNAPURNA MEHROTRA) 

JUDICIAL  MEMBER        ACCOUNTANT MEMBER 

Dated :  

AG 

Copy to: The Appellant, The Respondent, The CIT, The CIT(A), The DR 

 




