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O R D E R 

 
PER Manish Borad, Accountant Member. 

 

 These three appeals by Revenue out of which IT(SS)A 

No.56/Ahd/2010 in the case of Atul B. Shal for Asst. Year 2007-08 is 

directed against the order of ld. CIT(A) –III, Ahmedabad, dated 

27/10/2009, passed against order u/s 153A r.w.s. 143(3) of the IT 

Act, 1961 (in short the Act), framed by DCIT-CC-2(2), Ahmedabad on 

11.6.2009 and other two appeals in IT(SS)A Nos.57 & 58/Ahd/2010 in 

the case of Swati A. Shah for Asst. Year 2007-08 & 2008-09 are 

directed against the order of ld. CIT(A)-III, Ahmedabad both passed 

vide common order dated 28.10.2009 against assessment u/s 153A 

r.w.s. 143(3) of the Act was framed 5th May, 2009 for both the years 

i.e. asst. year 2007-08 & 2008-09 by DCIT, CC-2(2), Ahmedabad. As 

these three appeals are involving similar issue and part of the same 

group, they have been heard together and are being disposed of by 

this common order for the sake of convenience. 
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2. First we take up IT(SS)A No.56/Ahd/2010 for Asst. Year 2007-

08. 

  
3. Briefly stated facts of the case as culled out from the 

assessment records are that assessee is an individual engaged in the 

business of share trading. A search and seizure action u/s 132 of the 

Act was conducted in the group cases of Shri Atul Shah on 7.2.2008 

and post search case was centralized with Central Circle. Notice u/s 

153A of the Act was issued on 1.8.2008 and duly served on assessee 

on 2.8.2008. In response to this notice return of income was filed on 

30th September, 2008 declaring total income at Rs.65,21,290/- and 

further revised return was filed on 23.1.2009 declaring total income at 

Rs.2,88,37,110/-. Notice u/s 143(2) of the Act was issued on 

29.1.2009 and served on the assessee on 2.2.2009 followed by 

notice u/s 142(1) of the Act along with questionnaire was served on 

10.2.2009 to furnish certain details/documents. During the course of 

assessment proceedings ld. Assessing Officer observed that 

assessee was engaged in the business of share trading on a large 

scale and total turnover from share trading business in the year under 

appeal stood at Rs.63.04 crores. In the computation of income 

assessee has shown short term capital gain of Rs.78,93,389/- subject 

to concessional rate of tax u/s 111A of the Act @ 10% and on 

examining the transactions leading to this short term capital gain ld. 

Assessing Officer observed that the same has arisen from 

purchase/sale of shares of one company namely SGL PP wherein 

during the year assessee purchased  4,09,355 shares of SGL PP on 

a single day i.e. 10.4.2006 and another 1435 shares on 4..5.2006 
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and all these shares were sold during the year itself and gain was 

shown under short term capital gain. Ld. Assessing Officer was of the 

view that as the assessee is mainly dealing with in shares and short 

term capital gain of Rs.78,93,389/- has been shown just to avoid 

higher income-tax and assessee did not have enough funds but has 

borrowed from outsiders by paying substantial interest and the 

initiation intention at the time of buying the shares was of business in 

nature and accordingly assessed the income by treating 

Rs.78,93,389/- as business income and without making any other 

addition income was assessed at Rs.2,88,37,110/-. Aggrieved, 

assessee went in appeal before ld. CIT(A) and got relief as the ld. 

CIT(A) held that the ld. Assessing Officer has wrongly treated the 

disclosed short term capital gain as business income by just applying 

holistic consideration. In allowing the ground of assessee, ld. CIT(A) 

observed as under :- 

“At this stage it is relevant to point out that as per the provisions of sec.111A 

the following conditions are required to be satisfied: 

 

a)       The transaction of sale of such equity share or unit is entered after 01-10-

2 004. 

 

b)       Such transaction is chargeable' to .security .transaction tax. In the case of 

the appellant, both the conditions are satisfied which is not disputed by 

the AO. The transactions in question have been entered after 01-10-2004 

and security.transaction tax has also been paid on sale of transaction. 

The AO has also verified the aforesaid fact during the course of 

assessment proceedings and there is no objection or query raised 

regarding the aforesaid issue. Since the appellant is squarely covered as 

per the provisions of sec. 111A there is no reason to deny the benefit of 

concessional rate of tax as short term capital gain merely because he is 

acting in a dual capacity of both the investor & businessman. 
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Therefore, from the above discussion it becomes clear that the AO has 

considered the entire aspect of treatment of shares held as investment as stock 

on faulty premises and incorrect presumption. The AO has taken a very narrow 

and myopic outlook while reaching the conclusion that the short term capital 

gain shown by the appellant is business income. Various premises on which 

this inference .has been proved to be incorrect and erroneous. When the basic 

foundations on which these premises have been drawn do not survive the entire 

addition, stands crumbled. It is clear that the administrative circular issued by 

CBDT is binding upon the Department. The AO has without examining the 

circumstances and without issuing a show cause notice chosen to completely 

disregard the said circular which is binding upon hi,. No reason whatsoever has 

been assigned while reaching the conclusion except what has been stated in 

para 2 of the Assessment Order. From the on going discussion made, on the 

basis of which such conclusion has been reached have been found to be 

incorrect and therefore the treatment of short term capital gain as business 

income does not survive. The various judicial pronouncements also support the 

facts that the frequency or magnitude of the transaction- by itself is not 

determined factor for treating the income as capital gain or business income. 

Even otherwise the number of transactions are related to investment are few 

and has compared to the magnitude of volume of business transactions 

conducted by the appellant. The AO himself has also accepted the fact that the 

appellant is investor in the nature of business mentioned at in the .assessment 

order. 

 

6. The contentions/ decisions cited/details on record were carefully 

considered. The AO has treated the short term capital gains as being income 

from business by observing that "the said profit/gain has been earned on 

purchase-sale of shares of SGL PP. The assessee has purchased 4,09,355 

shares on a single day i.e. 10-4-2006 and another 1435 shares on 4-5-2006. 

The assessee has sold all the shares on various dates and earned profit. Total 

number of transactions of purchase is only two and of sale is fourteen. 

Obviously, the assessee does not have his own funds but has borrowed funds 

from outsiders on which substantial interest has been paid. Other than the 

shares of 'SGL PP. the assessee has also dealt in other shares on a large scale 

and total turnover of share trading business is Rs.63,03,86,378. The assessee 

has also shown closing stock of other shares at Rs, 1,99,45,180/-. It is judicially 

held that the initial intention at the time of buying the asset is decisive whether 

gain is business profit or capital gain. H. Holck Larsen 160 1TR 67 

(1986)(S.C.). So it is clear that assessee's claim for short term capital gain is 

only a legally untenable after thought. It is therefore held that the gain earned 
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on purchase sale of SGL PP share is to be treated as business profits 

chargeable at regular rates."  

 

7. .Apparently, the AO has not made query/sought explanation from the 

appellant in respect of the surmise drawn by him. There is no basis for 

assuming that the assessee had borrowed funds. It has not been explained as to 

how the ratio of the decision cited by the AO, in case of H. Holck Larsen, was 

applicable in the facts and circumstances of the appellant. The number of 

transactions, though not out relevant by themselves, in any case, were not 

unnatural. The decisions eked by the appellant in this regard are relevant. The 

intention of the appellant to hold these shares as an investor was also 

discernible from the details filed in the return filed originally on 7/11/2007, the 

dividend income earned, etc. Thus on a holistic consideration, the action of the 

AO in treating the disclosed short, term capital gains as business income, in the 

facts of the appellant, cannot be upheld. The ground of appeal is, therefore, 

allowed.” 

 

 

4. Aggrieved, Revenue is now in appeal before us. 
 
5. Ld. DR supported the order of ld. Assessing Officer. 
 
6. Ld. AR relying on the order of ld. CIT(A) submitted that- 
 
 
(1)        The assessee is in the business of investment in shares as 

well as trading thereof. The aforesaid fact has also been accepted by 

the AO in column 10 of the assessment order. A search took place at 

the business as well as the residential premises of the appellant on 

07-02-2008. 

 
(2)        The assessee had originally filed the return of income u/s 

139(1) for the year under appeal on 07-11-2007 declaring the total 

income of Rs. 1,17,56,060/-. Subsequent to the filing of the return of 

income, a search took place on 07-02-2008. It may be brought to 

your kind attention that the original return of income was filed prior to 
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the search proceedings. The assessee had declared income under 

the head of "Short term Capital Gains" with respect to certain shares 

held by him in the portfolio of "Investment" in the original return of 

income filed. 

 
(3)         Subsequently, in response to notice u/s 153A dated 01-08-

2008 the assessee filed the return of income on 30-09-2008 declaring 

the total income of Rs.65,21,290/- The primary reason for the 

modification in income was that the assessee had paid/received 

interest from various parties from whom loans had been 

received/givcn. This interest was not booked by the assessee in the 

books of accounts so maintained on the basis of which the return of 

income was filed. However, subsequent to the filing of the original 

return of income, the aforesaid fact was noticed and the income was 

duly modified. This fact was also cross verified from the contra 

accounts of the corresponding parties with whom such 

loans/advances transactions had taken place. Accordingly 

appropriate adjustments with respect to the interest paid/received 

were made in the computation of income filed along with the return of 

income. The other reason for the modification of income was the 

treatment of shares held as "investment" and the resultant short term 

capital gain thereof been treated as business income. However, at 

this stage it may be brought to your kind attention that the shares 

which had been treated as investment was only one scrip out of the 

various scrips/shares dealt with by the assessee. The assessee is 

doing business in shares and securities and having huge turnover of 

Rs.63,03.86.378/-. This has been accepted by the AO in the 
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assessment order subject to the appeal. The other reason for 

modification in income was on account of method of valuation of 

closing stock where in the return of income the shares held as stock 

in trade were valued "At cost or market value whichever is lower" 

instead of "At Cost" shown in the books of accounts. At this stage it is 

pertinent to point out that the modification in the valuation of closing 

stock of the shares held as stock in trade does not affect the subject 

matter of appeal as the AO himself has accepted our basis of 

valuation of trading stock and further there is no such stock or 

outstanding inventory in respect of shares held by way of investment 

which is the subject matter of appeal.  

 
7. Ld. AR further submitted that subsequent to the filing of original 

return assessee realized that lesser claim of interest expenses was 

made in the audited account and subsequently when return was filed 

u/s 153A of the Act the actual expenditure was claimed by way of 

deduction. 

 

8. Ld. AR further submitted that the intention of the assessee was 

to earn short term capital gain at the time of purchase of shares of 

SGL PP and, therefore, ld. CIT(A) has rightly held it to be short term 

capital gain. 

 

9. We have heard the rival contentions and perused the material 

on record. The only issue raised in this appeal by Revenue is against 

the order of ld. CIT(A) in directing the ld. Assessing Officer to treat 

the income from share trading transaction of Rs.78,93,389/- as short 
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term capital gain as against treating the same as business income. 

From going through the assessment order, we observe that ld. 

Assessing Officer while framing assessment u/s 153A r.w.s 143(3) of 

the Act did not accept the claim of short term capital gain at 

Rs.78,93,389/- and assessed the income at business income and 

there was no other addition or disallowance and returned income was 

assessed. 

 
10. We further observe that assessee is regularly dealing in 

purchase/sale of shares and books of accounts under the name and 

style of M/s Charmi Investment (proprietor Atul B. Shah) are audited 

u/s 44AB of the Act. During the year under appeal assessee 

disclosed short term capital gains from sale of equity shares of 

SGLPP Co. and the issue in this appeal originated due to this reason 

that as M/s Charmi Investment is carrying on business of 

purchase/sale of shares, funds have been borrowed and repaid and 

interest of Rs.1,15,20,343/- has been shown in the audited profit and 

loss account and looking to the fact that huge sum of Rs.78,93,389/- 

was earned from sale of single scrip even when assessee has been 

dealing in many scrips as a businessman and was able to earn only 

Rs.30,55,321/- from total turnover of Rs.63.04 crores as against short 

term capital gain of Rs.78.93 lacs from sale value of Rs.1.99 crores 

raised question in the mind of ld. Assessing Officer that this 

transaction showing short term capital gain at Rs.78,93,389/- was just 

to pay income-tax @ 10% u/s 111A of the Act rather than paying 

income-tax at general rate i.e. 30%. 
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11. We further find that there are lots of judicial pronouncements 

and decisions wherein it has been held that assessee can earn 

income from investment and simultaneously can carry on share 

trading business thereby showing income from capital gain from 

purchase/sale of shares and income from business of share trading. 

Certainly the facts of the cases vary from case to case and it is upon 

the assessee to demonstrate that his intention for earning investment 

income and share trading income are well differentiated in the books 

of account and certainly the cases of the assessee get more strong if 

he is able to prove that no borrowed funds have been taken 

specifically for buying of shares which he intends to show as 

investment income. 

 

12. From going through the assessment proceedings by the lower 

authorities we find that this issue has not been examined in depth by 

ld. Assessing Officer that whether at the time of purchase of shares of 

SGLPP assessee has borrowed funds specifically to buy the shares, 

which could have been verified from the bank account of the 

assessee and secondly whether assessee has maintained separate 

demat account  to demarcate that at the time he bought the shares, 

his intention was to hold them as investment and to earn capital gain 

(short term/ long term) therefrom. These are very relevant in this case  

because assessee’s main business is of share trading and short term         

capital gain of Rs.78.93 lacs has been earned which becomes further 

relevant because the total net profit in the audited profit and loss 

account is shown at 1.09 crores which is inclusive of the short term 

capital gain of Rs.78.93 lacs which means that substantial turnover is 
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of business but the substantial profit portion is coming from short term 

capital gain.  

 

13. We further observe that ld. AR referred in his submissions that 

assessee first filed his return of income on 7.11.2007 declaring total 

income at Rs.1,17,56,060/- thereafter post search which took place 

on 7.2.2008, return of income in response to notice u/s 153A of the 

Act was filed on 30.09.2008 declaring total income at Rs.65,21,290/- 

which was further revised on 23.1.2009 declaring total income at 

Rs.2,88,37,110/-. As per ld. AR the basic reason for these repetitive 

modifications in the income declared was that the interest 

expenditure/income was not booked by the assessee correctly in the 

books of account and so much so that even post Tax Audit, there 

were various transactions of loan taken and given having implications 

on the figures of interest paid/received which were incorporated by 

the assessee in the revised computation of total income and there 

also stands filed in the Paper Book detailed working of interest 

income in Charmi Investment depicting the mistakes made in 

accounting the interest expenses in the original return and the correct 

position at the time of filing revised return. By going through these 

submissions, when we look up to the assessment order, we observe 

that ld. Assessing Officer has not dealt with the issue relating to 

interest expenditure nor has he co-related specifically the borrowings 

of funds with the impugned purchase transaction for buying of equity 

shares of SGLPP. 
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14. Therefore, looking to the totality of the facts and circumstances 

of the case, we are of the view that the order of ld. Assessing Officer 

is cryptic to the extent that proper verification of books of account was 

not made before making observation that the assessee is deemed to 

have taken borrowed funds for entering into the transactions of 

purchase/sales of shares shown in the short term capital gain and 

further ld. Assessing Officer has also not gone through the books of 

account to see as to whether assessee has maintained separate 

demat account which can prove the very intention of the assessee at 

the time of purchase of shares that they are intended to be held as 

investment and surplus or deficient, if any, arising in future will be 

shown as capital gain. Therefore, we are of the view that the matter 

should be set aside to the file of ld. Assessing Officer to re-assess 

and frame fresh assessment order keeping in view the finding given 

above and to call necessary information and documents from the 

assessee to satisfy as to whether funds were borrowed for purchase 

of shares of SGLPP and whether any separate demat account was 

opened or maintained to prescribe in the purchase/sale of the shares 

and accordingly pass the assessment order. Needless to say proper 

opportunity of being heard may be given to the assessee before 

passing the fresh assessment order. Therefore, this appeal of the 

Revenue is allowed for statistical purposes. 

 

15. Now we take up IT(SS)A No.57  for Asst. Year 2007-08 Ground 

of the appeal is as under :- 

 
i)         The Id. CIT(A) has erred in law and facts and circumstances of the case in 

directing to treat the income from share trading transactions of 
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Rs.1,40,01,808 /- as capital gain as against treating the same as Business 
income 

 

 

16. From going through the grounds of appeal, we find that facts 

and circumstances of this case are similar to those discussed above 

in IT(SS)A No.56/Ahd/2010, for Asst. Year 2007-08 and the assessee 

is also part of the Atul B. Shah group wherein search action was 

carried out on 7.2.2008. In both these appeals ld. Assessing Officer 

has treated the short term capital gain discussed by the assessee as 

business income without placing necessary information in the 

assessment order to support his observations that the assessee did 

not have her own funds but has borrowed funds from outsiders by 

paying substantial interest and he also did not verify that separate 

demat account has been maintained by the assessee for investing in 

shares to earn longterm/shortterm capital gains. In these 

circumstances we observe it would be just and proper to set aside the 

issue to the file of Assessing Officer to frame de novo assessment. 

This appeal is allowed for statistical purposes. 

 

17. Now we take up IT(SS)A No.58/Ahd/2010 for Asst. Year 2008-

09.  Ground of the appeal is as under :- 

 
i)         The Id. CIT(A) has erred in law and facts and circumstances of the case in 

directing to treat the income from share trading transactions of 
Rs.27,62,917/- as capital gain as against treating the same as Business 
income 

 

18. We observe from the assessment order that ld. Assessing 

Officer has treated the short term capital gain disclosed by assessee 
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arising out of shares purchased during the assessment year 2007-08 

and the capital gain disclosed in Asst. Year 2008-09 was only of 

shares remaining unsold and the gain from sale of these shares have 

been shown as short term capital gain in this year. Certainly the fate 

of this appeal will heavily depend on the fresh assessment order to 

be passed by ld. Assessing Officer for Asst. Year 2007-08 which we 

have decided in IT(SS)A No.57/Ahd/2010 and therefore, if the ld. 

Assessing Officer observes in his fresh assessment order post 

Tribunal order for Asst. year 2007-08 that the capital gain from sale of 

shares shown by assessee to be taxed as business income then the 

same decision will apply to Asst. Year 2008-09 also. Therefore, the 

issue arising in this appeal is also set aside to the file of ld. Assessing 

Officer. This appeal is also allowed for statistical purposes. 

 

19. In the result, all the three appeals filed by Revenue are allowed 

for statistical purposes. 

  

Order pronounced in the open Court on  19th May, 2016 

 

   Sd/-             sd/-   
     (Shailendra Yadav) 

                Judicial Member 
(Manish Borad) 

Accountant Member 
    

Dated   19/5/2016 
 
Mahata/- 
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