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ORDER 

PER T. S. KAPOOR (AM): 

     This is an appeal filed by assessee against the order of learned 

CIT(A), dated 03.09.2014, for Asst. Year 2010-11.  

2. The assessee has taken following grounds of appeal.  

 

“(i).  That in the facts and circumstances of the case, the Id.CIT(A) has 
grossly erred in confirming the addition of Rs.2,50,779/-, as made 
by ld. AO by invoking section 40(a)(ia), for the alleged non deduction 
of tax at source on payment of computer software expenditure, 
made to M/s. Toyota Kirloskar Motors Ltd. 
 

(ii).  That by any reckoning, since the said payee M/s Toyota Kirloskar 
Motors Ltd was regular income tax assessee and duly discharged 
its tax liability on amount received from assessee, no default of TDS 
could be alleged warranting disallowance u/s.40(a)(ia). 

 
(iii).  That the Id. CIT(A) was not justified in confirming the addition of 

Rs.10 lacs as made by ld. AO, for the alleged sale of salvage, on 
highly erroneous and ,insufficient grounds. 
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(iv) That further addition of Rs. 1,00,000/-, as made by the Id. AO for 

the alleged unaccounted sale of used oil, without confronting the 
case of M/s Hoshiarpur Automobiles, relied  upon by AO, has been 
wrongly upheld by the Id. CIT(A). 

 
(v)  That when no additions for the alleged sale of 'salvage' and 'used 

oil' were made in AY 2006-07, even when the case was reopened 
u/s.147, the Id. CIT(A) ought to have deleted the said additions 
made in this year, following the well settled rule of 'consistency'. 

 
 
(vi)  That in the given facts of the case and in law, the Id.CIT(A) was not 

justified in sustaining the addition of Rs.10,16,969/- out of total 
addition of Rs.13,76,069/-, made by Id. AO by capitalisation of 
expenses debited under the head 'repair and maintenance'. 

 
(vii) That for temporary wooden shed and structure, 100% depreciation 

on expenditure of Rs.81,118/- ought to have been allowed, as 
permissible under the Income Tax rules.” 

 

3. The brief facts of the case as noted in the assessment order that 

assessee is engaged in the business of trading of cars, spare parts and 

accessories and is authorized dealer of Toyota Kirloskar Motors Ltd. The 

case of the assessee was selected for scrutiny. During the assessment 

proceedings the Assessing Officer made following additions.  

(i) disallowance of expenses u/s 40(a)(i) of the Act. Rs.2,50.779/- 

(ii) addition on account of sales of salvage. Rs.10,00,000/- 

(iii) addition on account of undisclosed sales of used oils  Rs.1,00,000/- 

(iv) addition on account of  capitalization of expenses  Rs.13,76,069/-  

(v) addition of account of disallowance out of expenditure  Rs.2,65,716/- 

 

4. Aggrieved with the assessment order the assessee filed appeal 

before CIT(A) and filed various submissions. The learned CIT(A) partly 

allowed the relief to the assessee by holding as under.  
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“ In respect of disallowance u/s 40(a)(ia) of the Act. 

6.4 I have considered the observations of the Assessing (Officer as made 

by him in the assessment order as well as in the remand report. I have 

also considered the written submissions filed by the assessee company 

vide letter dated 20.06.201- as well as its counter comments on the report 

of the Assessing Officer on the issue under reference. I have also 

considered various judicial pronouncement^ relied upon by the assessee 

company on the issue under refetence02m careful consideration of the 

rival contentions, I am also of the opinion that the assessee company was 

required to deduct TDS from the payments made to TKML as software the 

services are being utilized by the assessee through TKML. The deduction 

of TDS made by TKML at the time of making furl her payments to service 

Provider Company will not alter the position. In my further opinion as the 

expenses have been paid by the assessee company and also claimed by it 

as expenses, it is the assessee company who will comply with TDS 

provisions. It is immaterial whether M/s TKML has deducted TDS or not on 

subsequent payments. The assessee has also not furnished any evidence 

which will prove that M/s TKML has shown the amount received from 

assessee company as its income in its return filed with the Department  

6.5  In view of these facts and in the circumstances of the case and 
more particularly the fact that the assessee has not furnished any 
evidence to prove that M/s TKML has shown the amount received from the 
assesspe company as its income, I am of the considered opinion that the 
Assessing Officer is fully justified g addition of Rs.2,50,779/- on account 
of disallowance of expenses for non compliance of TDS provisions. In the 
result, grounds No.2(a) and 2(b) of appeal taken by the assessee company 
are dismissed.  
 

In respect of addition on account of Salvage  
 

7.4 I have considered the observations of the Assessing Officer as made 

by him in assessment order as well as in the remand report. I have also 

considered the written submissions filed by the assessee company vide 

letter dated 20.06.2014 as well as its counter comments on the report of 

the Assessing Officer on the issue under reference. I have also considered 

various judicial pronouncements relied upon by the assessee company on 

the issue under reference. On careful consideration of the rival contentions, 

I am of the opinion that the Assessing Officer has clearly brought out the 

facts relating to addition of Rs.10,00,000/- on record. The Assessing 

Officer has also made enquiries from the insurance companies with regard 

to salvage deducted by them. Almost every insurance company has 

confirmed the view point of the Assessing Officer. The plea of the assessee 

company that the salvage of damaged vehicles is used to be collected by 
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the insurance companies or the owners of the vehicles is not supported by 

any solid evidence. The evidence produced by the assessee company from 

one insurance company will also not help the assessee company as the 

insurance company has also made a general observation in its certificate 

issued to the assessee company. The Assessing Officer has further 

compared the income declared by the assessee company with other 

similarly placed assessees of the area and found that the ...come from the 

sale of salvage declared by the assessee company is extremely low as 

compared to M/s Lally Motors (P) Limited which is also engaged in the 

similar business i.e. business of purchase and sale of Honda cars. The Ld. 

ARs of the assessee company have not controverted this factual position. 

The plea of the assessee company that no addition on this aspect has been 

made in earlier or subsequent years will also not help the assessee 

company as facts in those years may be different. It may be possible that 

the Assessing Officer has not touched this issue in those years whereas 

the Assessing Officer had made the addition here after deep enquiries. In 

these facts and in the circumstances of the case, I am of the opinion that 

the assessee company has suppressed the sale of salvage to a large 

extent. I am also of the opinion that the estimate made by the Assessing 

Officer in respect of unaccounted sales of salvage is very reasonable. 

7.5 In view of the above stated facts and in the circumstances of the case, 
he addition of Rs. 10,00,000/-made by the Assessing Officer, on account 
of unaccounted sales of salvage is confirmed. In the result, grounds No.3(a) 
to 3(e) of appeal taken by the assessee company are dismissed. 

 

 In respect of addition of Rs.1,00,000/- on account of used oil.  

8.4 I have considered the observations of the Assessing Officer as made 

by him in assessment order as well as in the remand report. I have also 

considered the written submissions filed by the assessee company vide 

letter dated 20.06.2014 as well as its counter comments on the report of 

the Assessing Officer on the issue under reference. I have also considered 

various judicial pronouncement relied upon by the assessee company on 

the issue under reference. On careful consideration of the rival contentions, 

I am also of the opinion that the Assessing Officer has clearly brought out 

the facts relating to addition of Rs. 1,00,000/- on record. The Assessing 

Officer has further compared the income declared by the assessee 

company with other similarly placed assessees of the area and found that 

the income from the sale of used oils declared by the assessee company is 

extremely low as compared to M/s Hoshiarpur Automobiles which is also 

engaged in the business of purchase and sale of Mauti/Suzuki cars. The 

plea of the assessee company that no addition on this aspect has been 

made in earlier or subsequent years will also not help the assessee 
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company as facts in those years may be different. It may be possible that 

the Assessing Officer has not touched this issue in those years whereas 

the Assessing Officer had made the addition here after deep enquiries. In 

these facts and in the circumstances of the case, I am of the opinion that 

the assessee company has suppressed the sale of salvage to a large 

extent. I am also of the opinion that the estimate made by the Assessing 

Officer in respect of unaccounted sales of used oils is very reasonable. 

8.5 In view of the above stated facts and in the circumstances of the case, 
he addition of Rs.l,00,000/-made by the Assessing Officer on account of 
unaccounted sales of used oils is confirmed. In the result, grounds No. 4(a) 
to 4(c) of appeal taken by the assessee company are also dismissed. 

 

In respect of addition on account of capitalization of expenditure 
 

10.4  I have considered the observations of the Assessing Officer as made 
by him in the assessment order as well as in the remand report. I have 
also considered the written submissions filed by the assessee company 
vide letter dated 20.06.2014 as well as its counter comments on the report 
of the Assessing Officer on the issue under reference. I have also 
considered various judicial pronouncements relied upon by the assessee 
company on the issue under reference. On careful consideration of the rival 
contentions and other material brought on record, I am also of the opinion 
that the assessee will draw enduring benefit from majority of the expenses 
claimed by it as revenue expenses. The expenses claimed by the assessee 
company on some of the items cannot be said to be incurred on current 
repairs. The expenses incurred on dismantling and reconstruction of 
boundary wall is certainly capital expenditure. The other expenses pointed 
out by the assessee are also of capital in nature and the assessee 
company will draw benefit for years together. However, I feel that the 
expenses incurred by the assessee company on sand/mittti is not capital 
expenditure as the same have been incurred for the smooth running of day 
to day conduct of the business of the assessee company. Moreover, the 
Assessing Officer has also not allowed any depreciation on mitti expenses 
of Rs.3,59,100/-. In these facts and circumstance of the case, addition to 
the extent of Rs.3,59,100/- made by the Assessing Officer out of total 
addition under consideration deserves to be deleted. 
 
10.5     In view of the above stated facts and in the circumstances of the 
case, the addition of Rs.l 0,16,969/- out of total addition of Rs. 
13,76,069/- is confirmed and the balance addition of Rs.3,59,100/- is 
directed to be deleted. In the result, grounds No. 6(a) to 6(d) of appeal 
taken by the assessee company are partly allowed. 
 

In respect of addition on account of disallowance of expenditure 
 

11.4.     I have considered the observations of the Assessing Officer as 
made by him in the assessment order as well as in the remand report. I 
have also considered the written submissions filed by the assessee 



TAXPUNDI

                                                                                                       ITA No.677 (Asr)/2014 

                                                                                                                                 Asst. Year: 2010-11      

6 

company vide letter dated 20.06.2014 as well as its counter comments on 
the report of the Assessing Office]' on the issue under reference. On careful 
consideration of the rival contentions, I am of the opinion that the addition 
made by the Assessing Officer is without any basis. The Assessing Officer 
has not considered the increase total turnover of the assessee company. 
The genuineness of expenses has also not been doubted. Moreover, ad- 
hoc disallowance without pointing out any discrepancy in the expenses is 
not permissible looking to the facts and circumstances of a particular case. 
 
11.5.      In view of the above stated facts and in the circumstances of the 
case, I am of the considered opinion that the Assessing Officer is not 
justified in making estimated addition of Rs.2,65,716/- to the returned 
income of the assessee company on account of disallowance out of 
expenses under reference. The addition of Rs.2,65,716/- made by the 
Assessing Officer is, therefore, directed to be deleted. In the result, 
grounds No. 7(a) and 7(b) of appeal taken by the assessee company are 
allowed. ”  
 

 

5. Still aggrieved the assessee filed appeal before us.  

 

6. At the outset, the learned AR explained the facts of the case and 

invited our attention to the fact that assessee was having two show 

rooms of cars of Toyota in the cities of Amritsar and Jalandhar and the 

assessee was in the same line of business for the last more than 10 

years.  

7. Arguing upon the ground nos. 1& 2, the learned AR submitted that 

the principles of assessee had got developed a software for the use of all 

distributors and its cost was charged from various dealers including the 

assessee. The assessee, therefore, incurred this expenditure as 

reimbursement to its principle and therefore, the assessee was not liable 

to deduct TDS as the assessee had not obtained any service from the 

service provider. Without prejudice it was submitted that the payee had 

discharged its tax liability and, therefore, also no disallowance was 
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warranted and in this respect our attention was invited to an amendment 

in Finance Act 2012 in section 40 which says that deductor cannot be 

treated as assessee in default in respect of non deduction of tax if the 

payee has discharged his tax liability.  

8. Arguing upon Ground No.3, the learned AR submitted that 

Assessing Officer has made an addition of Rs.10,00,000/- on account of 

alleged sale of salvage, on  the basis of surmises and estimation which is 

not based on the facts of the case. The learned AR submitted that 

Assessing Officer had made the addition relying upon the assessment 

records of M/s Lally Motors Pvt. Ltd. and in this respect our attention 

was invited to page 15 of assessment order. The learned AR submitted 

that assessee used to carry out the repair work on vehicles and the 

damaged parts of cars were either taken by Insurance Company or by the 

assessee himself and therefore, question of selling of damage parts as  

salvage does not arise at all. Our attention was invited to a copy of letter 

written by the New India Assurance Company Ltd. placed at (PB-43) 

wherein the Assurance Company had certified that the company settled 

motors claims after collecting the salvage of damaged parts from 

dealers/claimants. The learned AR, therefore, submitted that assessee 

was not retaining any salvage and therefore, the question of its sale does 

not arrive and therefore addition was not warranted. The learned AR also 

placed his reliance on an order of Chandigarh Bench in ITA 

No.552/Chd/2010 where a similar addition made by Assessing Officer 
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was deleted by learned CIT(A) and Tribunal had dismissed the appeal of 

Revenue. Continuing his arguments the learned AR submitted that the 

case of the assessee for A.Y 2006-07 was reopened to examine and verify 

the sale of salvage only and in this respect our attention was invited to 

assessment order passed u/s 148 wherein the Assessing Officer had 

recorded the reasons for reopening and our attention was specifically 

invited to reason recorded at serial No.3. The learned AR submitted that 

even after reopening of the case on the specific issue of sale of salvage 

and oil the Assessing Officer did not make any addition and invited our 

attention to concluding para of such assessment order. The learned AR 

in view of this submitted that on the basis of consistency also no 

addition could have been made.  

9. Arguing upon Ground No.4 regarding addition on account of 

alleged unaccounted sale of used oil the learned AR submitted that this 

addition has also been made without any basis and without finding any 

material in support of the addition and moreover the addition was not 

confronted to the assessee.  

10.  As regards Ground No.5, the learned AR argued that since during  

reassessment proceedings u/s 147 for Asst. Year 2006-07 the Assessing 

Officer did not make any addition on account of sale of salvage, 

therefore, learned CIT(A) should have deleted the addition.    

11. Arguing upon Ground No.6, the learned AR submitted that the 

part sustaining of addition on account of capitalization of expenditure 
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was not justified on the part of learned CIT(A) specifically keeping in view 

the fact that the items of expenditure were revenue in nature and in this 

respect our attention was invited to a copy of ledger account placed at 

(PB-64 to 69). The learned AR submitted that these are small items of  

expenditures of revenue  nature which the Assessing Officer had wrongly 

held to be capital in nature and part sustenance on the part of the 

learned CIT(A) was also not justified as the items of expenditure were 

clearly of revenue nature. On going through such details the Bench 

asked the learned AR to furnish details in respect of an item of 

expenditure  date 15.12.2009 for an amount of Rs.1048874 /-  and in 

reply the learned AR submitted that this expenditure was incurred for 

rebuilding of boundary wall etc. and task was carried by M/s. Jain 

Buildtech Pvt. Ltd. and in this respect filed a copy of bill of M/s. Jain 

Builtech Pvt. Ltd. 

12. Arguing upon Ground No.7, the learned AR invited our attention to 

the fact that few of the items of expenditure booked under the head  

repairs and maintenance were for temporary structures for which the 

Income Tax Rules provide 100% of depreciation but which the authorities 

below had considered the same to be normal items of capital asset and 

on which regular rate of depreciation has been allowed instead of law.  

13.  The learned DR in respect of Ground No.1 & 2 submitted that 

assessee had made payments for the services and was required to deduct 
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TDS as per the provisions of law and therefore, the authorities below had 

rightly made and upheld the addition.     

14.   Arguing upon the Ground No.3, the learned DR submitted that 

Assessing Officer after making detailed investigations from the Insurance 

Companies had arrived at the conclusion that the assessee had not 

disclosed sale of salvage in its books of account and in this respect our 

attention was invited to the findings of Assessing Officer. The learned DR 

submitted that the Assessing Officer has not merely relied upon the Lally 

Motors Ltd. and has recorded his own findings. It was submitted that 

case law of Lally Motors was relied to strengthen his findings.   

15. Replying to Ground No.4, the learned DR relied upon the findings 

of Assessing Officer and learned CIT(A).  

16. Replying to Ground No.6 the learned DR submitted that learned 

CIT(A) has already allowed appropriate relief to the assessee and further 

submitted that the nature of expenses on the construction of boundary 

wall is clearly of capital nature and has been rightly upheld by learned 

CIT(A).  

17. As regards last ground of appeal the learned DR submitted that 

Assessing Officer has noted down the items of expenditure which 

included cost of Almirah and cost of construction of a new shed and 

therefore, the expenditure was not for temporary structure.  

18. We have heard the rival parties and have gone through the 

material placed on record.  
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19. As regards ground No.1 & 2 regarding addition on account of non 

deduction tax at source, the learned AR had submitted that payee had 

paid the required taxes and therefore, as per the amendment in Finance 

Act. 2012, the assessee cannot be said to be assessee in default. The 

assessee had taken this plea before the authorities below but the learned 

CIT(A) upheld the addition. The learned CIT(A) has also observed that 

assessee had not filed any evidence in support of its claim that payee had 

shown the amount received from assessee company as its income in its 

Income Tax Return. We further find that the assessee had not made 

payment to service provider directly but the Toyata Kirloskar Motors Ltd. 

on behalf of all its dealers had made a consolidated payment to software 

company M/s. Torry Harris Business Solution Pvt. Ltd. and the share of 

the assessee company was debited to it and assessee had reimbursement 

the same to its principle. The learned AR has also claimed that Toyata 

Kirloskar Motors Ltd.  had deducted TDS 10% from the payments made 

to software company. The CIT(A) has also noted this fact but did not 

allow the relief as before him, no evidence to this effect was filed. 

Therefore, we set aside this issue to the office of Assessing Officer who 

will  examine as to whether M/s. Toyata Kirloskar Motors Ltd. had 

deducted the tax from payee on the payments made for acquiring 

software for all dealers of that company including that of assessee and if 

the Assessing Officer finds that M/s TKML had duly deducted tax at 

source and had deposited the same within prescribed period of time and 
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if it is found to have complied with the provisions of law then necessary 

relief will be given to the assessee. In view of the above, Ground No.1 & 2 

are allowed for statistical purposes.  

20. As regards Ground No. 3, regarding the addition on account of 

alleged the sale of salvage we find that Assessing Officer had carried out 

necessary investigations from Insurance Companies and had observed 

that there were 4147 cases of insurance claims in Jalandhar office only 

and therefore, the number of case in both show rooms must be more 

than five thousand. The Assessing Officer, though carried out 

investigation by calling information u/s 136(6) from the Insurance 

Companies but the information could not be completed, as the 

assessment was becoming time barred and therefore, the Assessing 

Officer completed the assessment on the basis of information available in 

hand and made addition on the basis of estimation only. From the 

information available the Assessing Officer has made the following 

observations.  

“Information u/s 133(6) was called for by the undersigned through these 
companies. Though these companies have provided information in respect 
of some cases but complete information has not been provided by them till 
date. Since the assessment is likely to be barred by time limitation on 
31.03.2013 undersigned is left the no option but to conclude the issue on 
the basis of information gatnered till date. 

 
Information provided by the New India Insurance Co. Ltd. as per letter 
dated 03.12.2012 is in respect of 5 cases. Out of these 5 cases in 1 
case mentioned at serial no.2 of the said letter in case of Sh.Baldev Singh 
Bhullar, Hosuse No.4, Guru Amardass Avenue, Ajnala Road, Amritsar 
Rs.3,000/- have been deducted as salvage. Similarly as per letter 
dated 19.03.2013 wherein again in 5 cases information has been provided 
by the same insurance company wherein in the case of Smt.Haijit Kaur, 
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Nimal Singh and Ritu Bhatia an amount of Rs.1000/- has been deducted 
by the company on account of salvage. 
In the case of Cholamandlam MS Gen. Insurance Co. Ltd. information has 
been received on 15.03.2013 wherein a list of 49 cases where transactions 
exceeding I Lac have been made has been provided. AS per this 
information a note is available on the information provided which says 
that: 

 
“The salvage value of the spare was deducted at 10%*’. 

 
Likewise information received from Reliance Gen. Insurance Co. Ltd 
mentions that dedurtion of amount on account of salvage in the following 
cases as under: 

 
S No. Name of the Person Amount deducted on a/c of Salvag 

1. 
 

Sh.Surinder Malhi 7218/- 

2. 
 

Smt. Rajwant Kaur 8200/- 

3. Sh.Gurbinder Singh 8147/- 

4. Sh.Sandeep Gupta 11782/- 

 
Bajaj Allianz Gen.Insurance Co. has also provided information as per its 
letter dated 25.02.2013. If details of top 5 claims are examined it is clearly 
mentioned that Bajaj Allianz Gen. Co. has also deducted amount on 
account of salvage as a compulsory deduction. 
 

From the aforesaid discussion it is clearly established that all the 
insurance companies are deducting amount on a/c of salvage. Moreover, 
undersigned has also referred the assessment record of M/s.Lally Motors 
PT7t. Ltd. for the relevant A.Y. wherein the said concern has suo moto 
declared Sale on a/c of salvage to the tune of Rs. 10,39,251/- . in view 
of the aforesaid discussion it is safely concluded that assessee under 
reference has neither declared the income on a/c sale of salvage nor 
closing stock has been shown. By applying the ratio of the cases in respect 
of which information is gathered, keeping the total number of cases where 
insurance claims have been passed and the income on a/c of salvage 
declared by M/s. Lally Motors Pvt. Ltd. In addition to this I would like to 
mention that there are 452 cases in respect of Jalandhar branch and 415 
in respect of Amritsar branch where accidental vehicles has been repaired 
and no insurance claim has been lodged by the customers and in these 
case also salvage would have been there. I hereby make an addition of 
Rs. 10,00,000/- on a/c of sale of salvage out of books of the account of 
the assessee by rejecting the books version of the assessee and invoking 
provisions of section 145(3) of the Income Tax act, 1961. Penalty 
proceedings u/s 271(1) (c) for concealing the income to this extent are 
being initiated separately.”  
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From the above findings of Assessing Officer, we find that Assessing 

Officer fairly conducted  investigation in this respect, however, in view of 

time constraints could not obtain complete information and made ad hoc 

addition of Rs.10,00,000/-. The argument of learned AR that Assessing 

Officer made addition on the basis of assessment records of Lally Motors 

is not correct as Assessing Officer had independently carried out 

investigations and had relied upon the assessment records of Lally 

Motors to just strengthen his findings. The argument of learned AR that  

in Asst. Year 2006-07 the case of the assessee was reopened for the 

specific enquiry of sale of salvage and no addition was made and 

therefore, in this year also the Assessing Officer should not have made 

addition do not hold ground, in view of the fact that each year is a 

separate year and facts in that year may not be prevalent in the present 

year. The Assessing Officer in the present year has clearly made a finding 

of fact that in my cases Insurance Companies had deducted an amount 

for salvage kept by the assessee. The case law of Chandigarh Bench 

relied upon by learned AR is also of no help to assessee as in that case 

the addition was made on the basis of information from another dealer 

whereas in the present case the addition has been made by Assessing 

Officer after carrying out investigations. Therefore, we hold that addition 

on account of sale of salvage was justified but since the Assessing Officer 

has made addition on lumpsum basis, its quantum is not justified and 

the quantum of addition has to be based upon the facts of the case.  The 
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quantum of addition can be determined on the basis of certificates from 

Insurance Companies regarding deduction made by them for salvage. 

The Insurance Companies from whom assessee had received payments 

can be directed to give certificate of total amount deducted on account of 

salvage value from claims of various customers of assessee. Therefore, we 

set aside the issue to the office of Assessing Officer who on the basis of 

such verification will arrive at the amount of addition if any. Therefore, 

Ground No.3 is allowed for statistical purposes.  

21. Now coming to Ground No.4, we find that Assessing Officer had 

made an addition of Rs. 1 lac on account of sale of used oil and while 

making the addition had relied upon the sale of such oil declared by M/s. 

Hoshiarpur Automobiles Sou-motto and in this respect no material was 

available to Assessing Officer. It is also a fact that assessee had declared 

an amount of Rs.81,000/- as sale of used oil and no discrepancies were 

observed by Assessing Officer or by learned CIT(A) except for the fact that 

they held that the sale amount declared was quite low as compared to 

the sale declared by Hoshiarpur Automobiles and moreover the addition 

was not confronted to assessee. Therefore, we delete this addition. In 

view of the above, Ground No.4 is allowed.  

22. Now coming to Ground No.5, we find that the assessee has 

submitted that in Asst. Year 2006-07 after reopening the case u/s 147 

for examination of alleged sale of salvage the addition was not made and 
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therefore, for the sake of settled rule of consistency the addition should 

not have been made in this year also. We have already observed that 

each year is an independent year and facts in one year may not be in 

existence in another year and as already held facts in the present year 

are not similar to that of Asst. Year 2006-07 therefore, the argument of 

learned AR is rejected and Ground No.5 is dismissed.  

23. Now coming to Ground No.6 regarding addition on account of 

capitalization of expenditure we find that the sustenance of addition of 

learned CIT(A) is not correct because of the fact that the nature of 

expenses incurred by assessee are revenue in nature as the assessee is 

in business for the last more than 10 years and the nature of business is 

such that assessee needs continues expenditure on repair and 

maintenance, moreover, the break up of Rs.10,48,847/- describes the 

nature of work done by M/s. Jain Build Tech Pvt. Ltd., to be work for 

boundary walls, workshop roofs and walls, repairing of cement concrete 

flooring and window repairs of shop. The nature of expenses as 

mentioned on the bill itself suggest that no new capital assets was 

acquired by the assessee and rather the expenses are in the nature of 

revenue, therefore, we allow ground No.6.  

24. Now coming to Ground No.7, we find that the argument of learned 

AR that the expenditure was incurred for temporary structures do not 

hold any force, in view of the fact that expenditure was incurred for 



TAXPUNDI

                                                                                                       ITA No.677 (Asr)/2014 

                                                                                                                                 Asst. Year: 2010-11      

17 

construction of a shed and the expenditure included construction cost 

and cement sheets for new shed. The break up of expenditure as noted 

by Assessing Officer is as below.  

S.No. Date Name of the Party Amount 

I. 05.06.2009 Jai Glass and Plywood (Bold for Almira in 
showroom) 

14382/- 

II. 31.10.2009 Lakhwinder Engg. Works ( For shed 
construction in washing area) 

33521/- 

III. 31.10.2009 Dashmesh Engg. Works (cemented sheets] for 

new shed) J 
22715/- 

IV. 31.10.2009 Dashmesh Engg. Works (Labour for new 
shed) 

10500/- 

Total: 81118/- 
 

 Therefore, we hold that expenditure cannot be said to be for temporary 

structure and, therefore, learned CIT(A) has rightly upheld the addition. 

In view of the above, Ground No.7 is dismissed.  

25. In nutshell, the appeal of the assessee is partly allowed, partly 

allowed for statistical purposes and partly dismissed.            

 

                  Order pronounced in the open Court on 11th May, 2016 

 

              Sd/-       Sd/-                              
                    (A.D. JAIN)                                      (T. S. KAPOOR) 

JUDICIAL MEMBER                      ACCOUNTANT MEMBER 
Dated:11.05.2016. 
/PK/ Ps. 
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