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आदेश / O R D E R 

PER  CHANDRA POOJARI, ACCOUNTANT MEMBER: 
 
  This appeal is filed by the Assessee is directed against the 

order of the Learned Commissioner of Income Tax(A)-I, Chennai 

dated 29.12.2015 pertaining to the assessment year 2011-12.   
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2.  The grievance of the assessee is with regard to non-granting of 

deduction u/s.80-IB of the Act. 

 

3.  The brief facts of the case are that assessee filed its return of 

income for assessment year 2011-12 on 30.09.2011 admitting total 

income of  `3,63,39,110/-.  In the return of income  the assessee had 

not made any claim with reference to deduction u/s.80-IB(10) of the 

Act.  However, the same was claimed at the stage of assessment  by 

filing details of project carried out by the assessee and the 

entitlement of sec. 80-IB(10) deduction along with the Form-10CCB.  

The AO overlooked the claim of assessee and denied the deduction 

u/s.80-IB(10) of the Act.  The assessee carried the appeal before the 

Ld.CIT(A).  On appeal, the Ld.CIT(A) rejected the same by observing 

that:- 

“5.   At the appellate stage, these facts have been disputed. The 

appellant has relied upon me case of CIT vs. Ramco lnternational 

(332 ITR 306) (P&H) (HC) to press its claim to be allowed 

u/s.801B(10). The facts of that case are distinguishable from 

those obtaining in the case of the appellant. In that case, the 

assessee has filed Form No.10CCB on the claim agitated by it. 
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The appellant had preferred the claim of deduction before the AO 

which was not entertained in view of the judgment of Supreme 

Court decision in the case cf Goetze India Ltd. vs.. CIT (284 ITR 

323). Similarly, in the case of Sanchit Software arid Solutions (P) 

Ltd vs. CIT (2012) 349 ITR 404) (Born) relied upon by the 

appellant is distinguishable from the case of the appellant In that 

case, the appeal was against the rejection of petition u/s 264 of 

the Act by the CIT in respect of an application for claim of 

deduction u/s.10(34)/(10(38). Even in the case of CIT vs Bharat 

Aluminium Co. Ltd in ITA No. 16O/2005 (Del.), the facts are 

distinguishable inasmuch there was no revised computation of 

income/revised return filed by the appellant before the AO. In 

other words, the case laws retied on by the appellant does not aid 

the claim made by the appellant. 

 

6. The appellant had also pleaded that the claim of deduction 

u/s.80lB(10) had been enjoyed by it in the preceding and 

succeeding years and it should therefore be allowed in the year 

under consideration which is under appeal. This plea of the 

appellant is also not maintainable. The appellant is a corporate, 

assisted with in-house and internal auditors and other 

professionals to aid claims as this in the IT return.  When the 
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claim itself has not been made, the appellant cannot turn back 

and say that the claim ought to have been allowed. To that extent, 

the claim u/s.80IB is not similar to the claim of depreciation where 

Explanation 5 to Sec.32 of the IT Act, irrespective of whether the 

claim has been made or not, obligates the AO to compute the 

depreciation and allow it as such in terms of express proviso to 

Sec. 32. No such express provision in the statute in respect of 

claim u/s.80IB is provided for. Further, in accordance with 

provision u/s.246 of the Act, an aggrieved assessee can file an 

appeal before CIT(A). In this ‘se the AO has accepted the return 

filed by the appellant and appellant therefore cannot be aggrieved 

on such an order. 

 

7. The claim also does not support additional evidence, especially, 

when the evidence was available to the party at initial stage and 

had not been pressed at all by it.  In the case of Additional CIT vs. 

Gurjargravures (P) Ltd (111 ITR 1). the Supreme Court has held 

that the claim for exemption not made before the ITO and when 

there was no material on record to support such claim, the AO 

cannot entertain such claim in appellate proceedings. Similarly, it 

has been held by the Allahabad High Court in the case of CIT Vs. 

GS Rice Mills (136 ITR 761).  Taking the sum totality of the facts 
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before me into a account, I Find the plea of the appellant devoid 

of merits and hence rejected. The ground of appeal is dismissed.” 

 

Against this assessee is in appeal before us. 

 

4.  We have heard both the parties and perused the material on 

record.   The main contention of the ld.A.R is that the assessee is 

legally entitled for deduction u/s.80-IB(10) of the Act for the 

assessment year under consideration   The assessee had not made 

the claim in the return of income inadvertently and omitted to fill the 

claim of deduction u/s.80-IB(10) of the Act in the column for Chapter-

VIA deduction.  The non filing of the particular form cannot go against 

the assessee and the entitlement of deduction u/s.80-IB(10) of the 

Act cannot be denied by the Department and hence, ld.A.R prayed  

that the issue may be remitted to AO to consider the same.  

According to A.R., the inadvertent mistake committed by the 

assessee cannot go against the assessee to deny the legal 

entitlement of assessee to claim deduction u/s.80-IB(10) of the Act. 
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5.1  Section 139 of the Act governs the filing of return of income. 

Sub-section (I) requires the specific category of persons to furnish 

their return of income, in the prescribed form and verified in the 

prescribed manner, by a specified date. The person is also required 

to provide such other particulars as may be prescribed. Certain 

exceptions to the general rule have been provided. Sub-section (3), 

requires a person, who has incurred loss under the head "Profits and 

Gains of business or profession" or under the head "Capital gains" 

and claims the loss or any part thereof to be carried forward, under 

the relevant provision, to file the return of income by the due date as 

prescribed under sub-section (I). Sub-section (5) of section 139, 

permits a person, who has filed the return of income as required 

under section 139(I) or in pursuance of notice under sub-section (I) of 

section 142, to file a revised return, if the assessee discovers any 

omission or wrong statement therein. The revised return is to be filed 

at any time before the expiry of one year from the end of the relevant 

assessment year or before the completion of assessment, whichever 

is earlier. 
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5.2    Further,    Article 265 of the Constitution of India lays down that 

no tax shall be levied except when authorised by law. Following this 

Article, only legitimate tax can be recovered and even a concession 

by a tax-payer does not give authority to the tax collector to recover 

more than what is due from him under the law.  

5.3  It is noted from CBDT's Circular No. 14(XL-35) dated 11-4-1955. 

In the said circular, the CBDT observed that: 

"3. Officers of the Department must not take advantage of ignorance of an 

assessee as to his rights. It is one of their duties to assist a taxpayer in every 

reasonable way, particularly in the matter of claiming and securing reliefs and in 

this regard the Officers should take the initia ive in guiding a taxpayer where 

proceedings or other particulars before them indicate that some refund or relief 

is due to him. This attitude would, in the long run, benefit the Department for it 

would inspire confidence in him that he may be sure of getting a square deal 

from the Department. Although  therefore, the responsibility for claiming refunds 

and reliefs rests with assessee on whom it is imposed by law, officers should :- 

(a)       Draw their atten ion to any refunds or reliefs to which they appear to be 

clearly entitled but which they have omitted to claim for some reason or other; 

(b)       Freely advise them when approached by them as to their rights and 

liabilities and as to the procedure to be adopted for claiming refunds and reliefs." 

  The intention of this circular is not that tax due should not be charged or that any favour should 

be shown to anybody in the matter of assessment, or that where investigations are called for, 

they should not be made. Whatever the legitimate tax it must be assessed and must be collected. 

The purpose of this circular is merely to emphasise that we should not take advantage of an 

assessee's ignorance to collect more tax out of him than is legitimately due from him." 

The above circular has been judicially noted and approved in many judgments and has been 

relied upon in support of the assessees' claim. 
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5.4.        In Goetze (India) Ltd. v. CIT 284 ITR 323 (SC) the facts are 

that:- 

“The assessee filed its return of income on 30-11-1195 for A.Y. 1 995-96. 

During assessment proceedings it sought to claim a deduction by way of a letter 

dated 12-1-1988. The deduction as disallowed by the Assessing Officer on the 

ground that there was no provision under the Income-tax Act to make 

amendment in the return of income otherwise than by revising the return. 

In appeal before the CIT(A), the assessees' claim was allowed. However the 

ITAT allowed Departments' appeal against the order by CIT(A). The assessee in 

appeal before the Supreme Court relied upon the Apex Court' decision in 

National Thermal Power Co. Ltd. v. CIT (1998) 229 ITR 383 (SC) to contend 

that it was open to assessee to raise the points of law even before the Tribunal. 

The Apex Court held that the claim of deduction not made in the return cannot 

be entertained by the assessing officer otherwise than by filing a revised return. 

The court also held that the decision does not impinge upon the powers of the 

Tribunal under section 254 of the Act. 

The judgment in Goetze's case has opened the flood gate to litigation.” 

5.5.     Further, there is a distinction between a Fresh Claim and 

Revised Claim  A distinction needs to be made between a fresh claim 

made during the assessment proceeding through a letter and revision 

of return. In a case where no claim was made in the return, the 

judgment in Goetze's' case is generally relied upon by the assessing 

officer, ignoring the Circular No.14(XL-35) cited above. However, where 

necessary evidence in respect of a claim is already on record but the 

quantum of deduction needs revision due to various factors, the  

assessees' claim through a letter ought to be accepted. In such cases  
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there is already a claim by the assessee and there being no fresh 

claim the judgment in Goetze's case, with due respect shall not be 

applicable. 

5.6.  The Allahabad High Court in CIT v. Dhampur Sugar Ltd. 90 ITR 

236 (All.) made a distinction between revised return and a correction 

of return. It held that there is distinction between a revised return and 

a correction of return. If the assessee files some application for 

correcting a return already filed or making amends therein, it would 

not mean that he has filed a revised return. It wi l retain the character 

of an original return, but once the revised return is filed, the original 

return must be taken to have been withdrawn and to have been 

substituted by a fresh return for the purpose of assessment. 

5.7      In the case of CIT v  Jai Parbolic Springs Ltd. (2008) 306 ITR 

42 (Del.) wherein held that the assessee claimed 1/5th of expenditure 

on account of customer introduction charges in the return of income 

and treated the balance as deferred revenue expenditure. The 

assessing officer allowed the claim. In appeal before the CIT(A), by 

way of additional ground of appeal, the assessee claimed the entire 

expenditure as allowable deduction. The CIT(A) allowed the claim. 

The ITAT, in appeal by the department, restored the issue to the 

assessing officer to consider and decide the issue after examining the 

details. The assessing officer, in the fresh order did not allow the 

claim on the ground that it was not made in the return. Both the 
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CIT(A) and the ITAT held that the claim was allowable and allowed 

the same. 

5.8 The Hon'ble Delhi High Court held that in Goetze (India) Limited 

v. Commissioner of Income Tax 284 ITR 323 (SC) wherein deduction 

claimed by way of a letter before Assessing Officer, was disallowed 

on the ground that there was no provision under the Act to make 

amendment in the return without filing a revised return. Appeal to the 

Supreme Court, as the decision was upheld by the Tribunal and the 

High Court, was dismissed making clear that the decision was limited 

to the power of assessing authority to entertain claim for deduction 

otherwise than by revised return, and did not impinge on the power of 

Tribunal. 

5.9      In CIT v. Ramco International (332 ITR 306) (P&H) wherein  

held that when Form No.10CCB filed during  the assessment 

proceedings, the claim of the assessee was maintainable.  The 

assessee was not making any fresh claim and duly furnished and 

submitted the form for claim u/s.80-IB, there was no requirement of 

filing any revised return. 

6.  CIT v. Bharat Aluminium Ltd. 303 ITR 256 (Del.) wherein held that 

the assessee submitted a revised computation of income which was 

not signed by the person who had signed the original return of 

income. The assessing officer did not accept the revised computation 

on the ground that it was not signed in accordance with section 

TAXPUNDIT.O
RG



ITA No.281/Mds/2016 11

140(c) of the Act. The Hon'ble court relying on the decision in 

Dhampur Sugar Ltd. 90 ITR 236 (All.), wherein it distinguished 

between the original return and revised return, held that original 

return was required to be signed as per section 140(c), whereas the 

revised computation could be signed by the authorised person. 

6.1   In the case of CIT v. Natraj Stationery Products (P) Ltd., (2009) 

312 ITR 222 wherein held that the assessee had asked for re-

computation of deduction under section 80-IB. Relying on Goetze 

(India) Ltd. (supra) the Revenue rejected the claim. As the assessee 

had not made any new claim the court held that the said decision 

may not be squarely applicable. It held that the Courts have taken a 

pragmatic view and not the technical view as what is required to be 

determined is the taxable income of the assessee in accordance with 

the law. In this sense, assessment proceedings are not adversarial in 

nature. 

6.2   In the case of Commissioner of Income Tax v. Rose Services 

Apartment India P. Ltd., [2010] 326 ITR 100 (Delhi) wherein held that 

relying upon the decision of the Supreme Court in National Thermal 

Power Co. Ltd. 229 ITR 383 (SC), the Court rejected the plea of the 

Revenue that the Tribunal could not have entertained the plea, 

holding that the tribunal was empowered to deal with the issue and 

was entitled to determine the claim of loss, if at all, under one 

section/provision or the other. 
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6.3   In the case of CIT v. Jindal Saw Pipes Ltd., [2010] 328 ITR 338 

(Delhi) wherein held that decision in Goetze (India) Ltd. (supra) was 

relied upon by the Revenue but the contention was not accepted, 

observing that the Tribunal's jurisdiction is comprehensive and 

assimilates issues in the appeal from the order of the CIT (Appeals) 

and the Tribunal has the discretion to allow a new ground to be 

raised. 

6.4    In the case of Universal Subscription Agency (Pvt.) Ltd. v. JCIT 

I 59 Taxmann 64 (All.) wherein held that it was held that the decision 

of the Apex Court in Goetze's case has not laid down as a matter of 

law that there is a bar for the assessing officer to entertain the claim 

for deduction otherwise than by filing a revised return. 

6.5   In the case of CIT v. Pruthvi Brokers & Shareholders Pvt. Ltd. – 

349 ITR 336 (Bom.) wherein held that The assessee filed a ROI in 

which it omitted to make a claim for payment of SEBI fees. The claim 

was made by a letter during the assessment proceedings. The AO 

rejected the claim on the ground that he had no authority to allow any 

deduction which had not been claimed in the ROI. The assessee 

raised the claim before the CIT(A) who allowed and this was 

confirmed by the Tribunal. The department filed an appeal to the High 

Court claiming that as per Goetze 284 ITR 323 (SC), the assessee 

was not entitled to make an additional claim for deduction other than 

by filing a revised return. The High Court dismissing  the appeal held 

that:- 
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It is well settled that an assessee is entitled to raise not 

merely additional legal submissions before the appellate 

authorities, but is also entitled to raise additional claims 

before them. The appellate authorities have the discretion 

whether or not to permit such additional claims to be raised. It 

cannot, however, be said that they have no jurisdiction to 

consider the same. That they may choose not to exercise 

their jurisdiction in a given case is ano her matter. The 

exercise of discretion is entirely different from the existence 

of jurisdiction. Goetze was confined to a case where the 

claim was made only before the AO and not before the 

appellate authorities. The Court did not lay down that a claim 

not made before the AO cannot be made before the appellate 

authorities. The jurisdiction of the appellate authorities to 

entertain such a claim has not been negated by the Supreme 

Court in this judgment. 

6.6   In the case of Chicago Pneumatic India Ltd. v. Deputy 

Commissioner of Income Tax (2007) 15 SOT 252 (Mumbai) wherein 

held that  It has been held that even though the assessee did not 

revise its claim under sections 80HH and 80-I, in the revised return, 
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the IT authorities were obliged to consider the revised figures placed 

before them during assessment. 

6.7  In the case of Thomas Kurian v. Assistant Commissioner of 

Income Tax (2007) 106 ITD 158 (Coch.) wherein held that  AO being 

a quasi-judicial authority, once having noted in the assessment order 

that assessee had export turnover, was duty bound to ask the 

assessee as to why he had not claimed deduction under section 

80HHC. The matter was remanded to the AO to decide assessee's 

claim for deduction under section 80HHC. 

6.8  Further, Jurisdictional High Court in the case of CIT Vs. Malind 

Laboratories P. Ltd in TCA No.878/2014 dated 18/11/2014 held that 

the authorities under the Act are required to ensure that only 

legitimate taxes due are assessed and collected. When the assessee 

had given a reasonable explanation and supported it with a plea of 

bona fide error, the same should be accepted and any decision 

rendered otherwise will have the effect of denying the correct tax 

liability. 
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6.9.      In view of the judgments/orders, the CIT(A) and Tribunal have 

power to consider the deduction to assessee to which it was 

otherwise entitled even though no claim was made by the assessee 

in the return. The assessee if entitled to a particular claim, which it 

missed in the return, may claim during appellate proceedings. The 

assessee should however ensure that all necessary evidence is 

submitted during assessment proceedings and is available in record. 

 7.  Being so, the claim of assessee is to be examined afresh in the 

light of document produced by the assessee at the time of 

assessment.  Accordingly, we remit the entire issue to the file of ld. 

Assessing Officer for fresh consideration. 

8. In the result, he appeal of assessee is partly allowed for 

statistical purposes.  

Order pronounced on  Friday, the   29th of  April,2016   at Chennai.   

                                                                  Sd/- 

(एन.आर.एस. गणेशन) 
(N.R.S.GANESAN) 

(चं� पजूार
) 
(CHANDRA POOJARI) 

Judicial Member                  Accountant Member   

   (by separate order)                 
Chennai,  
Dated the  29th April,2016 .     
K s sundaram. 
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 The sole question arises for consideration in this appeal is 

whether the  assessee can claim deduction  u/s 80IB(10) of the Act in the 

course of the assessment proceedings without making a claim in the return 

of income?  The Assessing Officer as well as the CIT(A) by placing reliance 

on the judgment of the Apex Court in Goetze (India) Ltd  vs CIT, 284 ITR 

323, found that the  assessee cannot claim deduction  u/s 80IB(10) 

otherwise than by filing a revised return. 

2. I have carefully gone through the judgment of the Apex Court in 

Goetze (India) Ltd.(supra).  The Apex Court, after considering the 

provisions of sec. 254 of the Act, found that the issue adjudicated by the 

Apex Court is limited to the power of the assessing authority and does not 

impinge on the power of the Income Tax Appellate Tribunal  u/s 254 of 

the Act.  In fact, the Apex Court has observed as follows: 

“ This appellant’s appeal before the Commissioner of Income-

tax(Appeals) was allowed.  However, the order of the further 

appeal of the Department before the Income-tax Appellate 

Tribunal was allowed.  The appellant has approached the court and 

has submitted that the Tribunal was wrong in upholding the 

Assessing Officer’s order.  He has relied upon the decision of this 

court in National Thermal Power Company Ltd. vs CIT [1998] 229 

ITR 383, to contend that it was open to the  assessee to raise the 

points of law even before the Appellate Tribunal. 
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   The decision in question is that the power of the Tribunal under 

section 254 of the Income-tax Act, 1961 is to entertain for the 

first time a point of law provided the fact on the basis of which 

the issue of law can be raised before the Tribunal.  The decision 

does not in any way relate to the power of the Assessing Officer 

to entertain a claim for deduction otherwise than by filing a 

revised return.  In the circumstances of the case, we dismiss the 

civil appeal.  However, we make it clear that the issue in this case 

is limited to the power of the assessing authority and does not 

impinge on the power of the Income-tax Appellate Tribunal under 

section 254 of the Income-tax Act, 1961.  There shall be no order 

as to costs.” 

 

3. I have also carefully gone through the judgment of the Apex 

Court in CIT vs Shelly Products and Another, 261 ITR 367.  The Apex 

Court, after considering the scheme of self-assessment tax and the 

power of the Assessing Officer, found that if the  assessee by mistake 

or inadvertence or on account of ignorance, included in his income any 

amount which is exempted from payment of tax or is not income within 

the contemplation of law, he may  otherwise bring this to the notice of 

the assessing authority, which if satisfied, may grant him relief and 

refund the tax paid in excess, if any.  In fact, the Apex Court has 

observed as follows: 
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“ We cannot lose sight of the fact that the failure or inability of 

the Revenue to frame a fresh assessment should not place the  

assessee in a more disadvantageous position than in what he would 

have been if a fresh assessment was made.  In a case where an  

assessee chooses to deposit by way of abundant caution advance 

tax or self-assessment tax which is in excess of his liability on the 

basis of the return furnished or there is any arithmetical error or 

inaccuracy, it is open to him to claim refund of the excess tax paid 

in the course of the assessment proceeding.  He can certainly 

make such a claim also before the concerned authority calculating 

the refund.  Similarly, if he has by mistake or inadvertence or on 

account of ignorance, include in his income any amount which is 

exempted from payment of income-tax, or is not income within the 

contemplation of law, he may likewise bring this to the notice of 

the assessing authority which if satisfied, may grant him relief 

and refund the tax paid in excess, if any.  Such matters can be 

brought to the notice of the concerned authority in a case where 

refund is due and payable, and the authority concerned, on being 

satisfied, shall grant appropriate relief.  In cases governed by 

section 240 of the Act  an obligation is cast upon the Revenue to 

refund the amount to the  assessee without his having to make any 

claim in that behalf.  In appropriate cases therefore, it is open to 

the  assessee to bring facts to the notice of the concerned 

authority on the basis of the return furnished, which may have a 

bearing on the quantum of the refund, such as those the  assessee 

could have urged under section 237 of the Act.  The concerned 

authority, for the limited purpose of calculating the amount to be 

refunded under section 240 of the Act, may take all such facts 

into consideration and calculate the amount to be refunded.  So 

viewed, an  assessee will not be placed in a more disadvantageous 

position that what he would have been, had an assessment been 

made in accordance with law.” 

 

4. In view of these two judgments, it is obvious that the power of 

the Tribunal to admit new ground is not curtailed.   Under sec. 254 of the 
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Act, this Tribunal is empowered to entertain for the first time a point of 

law.  As clarified by the Apex Court itself, the judgment in Goetze (India) 

Ltd.(supra) does not impinge on the power of the Income Tax Appellate 

Tribunal  u/s 254 of the Act.  Therefore,  this Tribunal is of the considered 

opinion that the claim made by the  assessee  u/s 80IB(10) of the Act 

needs to be considered.  Accordingly, the orders of the lower authorities 

are set aside and the issue of deduction claimed by the  assessee  u/s 

80IB(10) of the Act is remitted back to the file of the Assessing Officer.  

The Assessing Officer shall consider the issue on merit and thereafter 

decide the same in accordance with law after giving a reasonable 

opportunity to the  assessee  

5. In the result, the appeal of the  assessee is allowed for statistical 

purposes. 

        Sd/-         

    (एन.आर.एस. गणेशन))   
(N.R.S. GANESAN) 

�या&यक  सद'य/JUDICIAL  MEMBER 

 चे�नई/Chennai  

 9दनांक/Dated:29th  April, 2016 

RD 
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