
T

आयकर अपील
य अ�धकरण, अहमदाबाद �यायपीठ ‘B’ अहमदाबाद । 

IN THE INCOME TAX APPELLATE TRIBUNAL 

“B” BENCH, AHMEDABAD 
 

BEFORE SHRI RAJPAL YADAV, JUDICIAL MEMBER 

AND 

SHRI MANISH BORAD, ACCOUNTANT MEMBER  
 

आयकर अपील स.ं/ ITA.No.1910/Ahd/2011 

�नधा�रण वष�/Asstt. Year: 1999-2000 

 
ITO, Ward-5(1) 

Ahmedabad. 
 

Vs 

N.K. Industries Ltd. 

7th Floor, Popular House 

N.r.BATA Show Room 

Ashram Road 

Ahmedabad. 

 

PAN : AAACN 9376 P 
  

 

अपीलाथ!/ (Appellant)  "# यथ!/ (Respondent) 
 

Revenue  by      : Shri Jagdish, CIT-DR 

Assessee by   : Shri S.N. Soparkar, AR 

 
              सनुवाई क	 तार�ख/Date of Hearing           :    03/03/2016 

              घोषणा क	 तार�ख /Date of Pronouncement:     02/05/2016      
 

आदेश/O R D E R 

 
PER RAJPAL YADAV, JUDICIAL MEMBER:  

 

Revenue is in appeal before us against the order of ld.CIT(A)-XI, 

Ahmedabad dated 13.6.2011 passed for the Asstt.Year 1999-2000. 

 

2. Solitary grievance of the Revenue is that the ld.CIT(A) has erred 

in deleting penalty of Rs.12,42,50,000/- levied under section 271(1)(c) 

of the Income Tax Act, 1961. 
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3. Brief facts of the case are that the assessee company at the relevant 

time was engaged in the business of manufacturing non-edible oil and 

selling the same in the export/domestic market.  It has filed its return on 

31.12.1999 declaring total loss of Rs.49,36,94,190/-.  An assessment 

order was passed under section 143(3) on 27.3.2002.  The AO has made 

five additions to the income of the assessee, which has reduced the loss 

claimed by the assessee.  For the purpose of controversy in hand, we are 

concerned with regard to the first disallowance.   

 

4. The assessee has made a provision for bad and doubtful debts for a 

sum of Rs.35.50 crores.  This provision was disallowed by the AO.  The 

ld.AO has initiated penalty proceedings under section 271(1)(c) of the 

Act.  A show cause notice under section 271(1)(c) r.w.s. 274 was issued 

and served upon the assessee.  It emerges out from the record that during 

the course of assessment proceedings, the ld.AO has confronted the 

assessee to explain as to how it has claimed bad debts of Rs.35.50 crores 

in the account.  The assessee has given the following reply to the AO in 

the assessment proceedings: 

 

"The company is engaged in the business of manufacturing of 

non—edible oil and selling the same in the export/domestic 

market. In the course of export sale, the company used to store the 

goods at Kandla in the tanks owned by Naranbhai P.Patel P.Ltd. 

(NPPL). The company came to know during A.Y. 98—99 that 

NPPL has sold away the goods stored by the company without the 

company's knowledge and therefore the value of such goods 

amounting to Rs. 37.07 crore was credited to sales account and 

debited to NPPL. Out of Rs. 37.07 crore Rs. 1.84 crore was -

payable to Western India Oil Distributing Co.Ltd. sister concern 

of NPPL and the said amount was transferred to NPPL account. 

Accordingly, the balance amount of Rs.35.23 crore was classified 



T

ITA No.1910/Ahd/2011   

 

3        
 

as doubtful debts, the copy of account, of sales and NPPL for A. Y. 

97—98 and A. Y. 98—99 are enclosed. 

 

The company has filed the case against NPPL for recovery of the 

amount, the case is pending before City Court Ahmedabad. 

Therefore, the Board of Directors of the company thought it fit to 

provide Rs. 35.50 crore (Rs. 35.23 crores of NPPL and Rs. 0.27 

crore other doubtful debts as provision for doubtful debts. 

Accordingly, the provision of Rs. 35.50 crore was made in the 

accounts for the F.Y. 98— 99 and the same was also claimed as 

deduction u/s. 36(l)(vii) on the basis of judicial decision. 

 

It may further be noted that Finance Act, 2001 has inserted 

explanation to Sec. 36(i)(vii) with retrospective effect from 1-4-

1989 providing that the bad debts will be allowed as deduction 

only if the amount if written off to P&L account. In view of this 

amendment w.r.e. the claim of provision of bad debts of Rs. 35.50 

crore is withdrawn and same will be claimed in the year in which 

the amount is written off to P&L account." 

 

5. During the course of penalty proceedings, it was contended by the 

assessee it has not furnished any inaccurate particulars of income.  The 

provision was made with regard to bad and doubtful debts.  Before the 

amendment carried out in section 36(i)(vii) by Finance Act, 2001 with 

retrospective effect from 1.4.1989, the assessee was entitled for the 

deduction.  The ld.AO was of the opinion that prior to the amendment 

carried out in section 36(i)(vii), the assessee was required to bring 

demonstrative evidence on record exhibiting the fact that debts has 

become actually bad.  Since, during the course of assessment proceeding 

the assessee has surrendered this amount on account of change in the 

position of law, therefore, it did not bring evidence to that effect.  Hence, 

it was an attempt at the end of the assessee to conceal the income by 
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furnishing inaccurate particulars.    The AO has imposed a penalty of 

Rs.12,42,50,000/-.   

 

6. Dissatisfied with the action of the AO, the assessee carried the 

matter in appeal.  It has submitted written submissions which have been 

duly reproduced by the ld.CIT(A).  The submissions made by the 

assessee read as under: 

 

“5. Now coming to the merits of appeal. In this connection, the 

relevant paras of the written submissions dated 15-07-2010 filed 

by the A. R. of the appellant are reproduced hereunder:  

 

The Id. A.O. has levied the penalty of Rs.12,42,50,000/- 

under section 271(1)(c) on the ground that the claim for 

provision for bad and doubtful debts were wrongly made. In 

this connection, it may please be-noted that the assessee 

made a provision of Rs. 35.50 Crore on account of bad and 

doubtful debts. This was stated in P & L A/c. distinctively 

and clearly (Annual Report enclosed). The same was 

claimed as deduction following the Gujarat High Court 

decision in the case of Sarangpur Cotton Mfg. Co. Ltd. Vs. 

CIT 143 UTR 166. The Gujarat High Court held in the said 

case that the provision for bad and doubtful debt is 

allowable as deduction. The Finance Act, 2001 amended 

Section 36(1)(vii) whereby the provision for bad and 

doubtful debt is not allowable as deduction with 

restrospective effect from 01-04-1989 and therefore at the 

time of assessment, the claim for provision for bad and 

doubtful debt was withdrawn as can be seen from para No. 4 

of assessment order. 

 

It may please be noted that claim for provision of bad and 

doubtful debts was not agitated on merits. It was withdrawn 

due to retrospective amendment. 
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The A.O. made several additions while computing the 

income and issue the penalty notice u/s. 271(1)(c). However, 

the A.O. has not stated that the penalty notice u/s! 271(1)(c) 

is issued in respect of which particular addition. In fact, the 

penalty notice is issued in respect of addition on account of 

bogus purchases and other additions. Therefore, order 

levying the penalty for withdrawal of claim for provision for 

bad and doubtful debts is bad in law. 

 

The provisions is allowable u/s. 36(i)(vii); 

 

The SC in the case of Vijya Bank vs. CIT 323 ITR 168 has 

held that the provision for bad and doubtful debts is 

allowable as deduction in as much as what is necessary is to 

write off to P & L A/c and it is not necessary to credit the 

debtors account. In the present case the assessee has written 

off to P & L A/c. by making provision for bad and doubtful 

debts, therefore it is allowable as deduction. Of course, the 

assessee has withdrawn the claim but it cannot be said that 

the claim was wrong. Since the claim is allowable as held by 

SC in the case of Vijya Bank vs. CIT 323 ITR 168, the 

question of levy of penalty under section 271(1 )(c) dies bit 

aruse, 

 

The assessee has not furnished inaccurate particulars of 

income. The assessee has distinctly shown and disclosed in 

the P & L A/c filed along with return of income. The 

provision for bad and doubtful debts attracting the attention 

of the AO even if the claim is not allowed, it cannot be said 

that the assessee has furnished inaccurate particulars of 

income and therefore the penalty cannot be levied as held by 

SC decision in the case of CIT vs. Reliance Petro Products 

322 ITR 128 SC. 

 

The penalty is imposed on the finding of assessment order. It 

is settled law that the penalty proceedings and assessment 

proceedings are separate. The penalty cannot be levied on 

the basis of the finding in the assessment order. In the 
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present case, the AO while passing the order disallowed the 

claim of provision for bad and doubtful debts on the 

 

ground that the same is withdrawn and that the claim was 

not genuine. He has held that the claim is not genuine on the 

basis of the reasons given in block assessment. However, the 

A.O. while levying the penalty simply relies on the findings 

of the assessment order. The A.O. does not bring any 

material on record to prove that the claim was not genuine. 

In fact, it should be noted that the assessee did not agitate 

about the genuineness of the claim since it was withdrawn 

on the ground of retrospective amendment. The A.O. has not 

discharged the burden. The penalty cannot be levied only on 

the basis of finding in the assessment order. He may take the 

assistance of the finding in the assessment order but he has 

to bring some material on record. In the absence of such 

material, the penalty order is bad in law as held by SC in the 

cases (i) Anantharam Versinghaiah & Co. vs. CIT 123 ITR 

457 (SC) and (ii) CIT vs. Khoday Enwarsa & Sons 83 ITR 

369 (SC). 

 

-    No specific charge : 

 

The attention is drawn to para No.5 of penalty order as 

under :- 

 

"In view of the facts discussed here above and the fact 

discussed elaborately in the assessment, it is established that 

the assessee has concealed particulars of its income as a/so 

furnished inaccurate particulars of income. The assessee 

company has failed to substantiate the claim and assessee 

has not furnished any convincing explanation in connection 

with the default of furnishing inaccurate particulars of its 

income. I am satisfied that this a fit case for levy of penalty 

u/s. ,271(1)(c)of the Act." 

 

From the above it is seen that the penalty is levied for 

concealment of income and furnishing of inaccurate 

particulars of income. There has to be a specific charge. The 
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AO has to hold that assessee either concealed the income or 

has furnished inaccurate particulars of income. In the 

absence of specific charges, the penalty order is bad in law 

as held by Gujarat High Court in following cases. 

 

(i) New Sorathia Engg. Co. vs. CIT 282 ITR 642 (Guj) 

(ii) CIT vs. Manu Engg. 122 ITR 506 (Guj) 

(iii) A.M.Shah vs: CIT 238TTR 415 (Guj) 

 

- The ld. AO relied on Explanation-1 to Section 271(1)(c) 

and certain case law. The reliance is misplaced due to the 

facts and legal position stated herein above. Therefore, the 

penalty levied is liable to quashed. 

 

5.1. During the course of appeal proceedings, the A. R. further 

written submissions dated 02-08-2010. The relevant paras of the 

same are reproduced hereunder :- 

 

-   The attention is drawn to the recent Delhi High Court 

judgment in the case of CIT vs. Zoom Communication (P) 

Ltd. 191 Taxman 179 (Del.). The Delhi High Court has held 

as under:- "It was held that so long as assessee has not 

concealed any material fact or any factual information given 

by him has not been found to be incorrect, he will not be 

liable to imposition of penalty u/s. 271(1)©, even if claim 

made by him is unsustainable in law, provided that he either 

substantiate explanation offered by him or explanation, even 

if not substantiated, is found to be bona fide." 

 

-    In the present case, the assessee made a provision for 

bad and doubtful debts which is distinctly disclosed in P & L 

A/c. The same was not added to the total income while 

making computation of income since the provision was 

allowable as deduction as per Gujarat High Court decision 

in the case of Sarangpur Cotton Mfg,. Co. Ltd. Vs. CIT 143 

ITR 166. 

 

-    At the time of assessment, the case was withdrawn in 

view of restrospective amendment in Section 36(1 )(vii) by 
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Finance Act, 2001 with effect from 1st April, 1989. It may 

please be noted that the ITAT Ahmedabad, Bench-D in the 

case of Sun Petrochemicals Pvt. Ltd. Vs. ITO - ITA No. 

1010/Ahd/2009 dated 05-06-2009 held that no interest can 

be charged when there is restrospective amendment in the 

Act. If no interest can be charged then the question of levy of 

penalty does not arise in view of restrospective amendment. 

 

-    It therefore follows that the explanation furnished by the 

assessee is substantiated  and  that the  explanation  is  

bonafide,  therefore the question of levy of penalty does not 

arise in view of the Delhi High Court judgment referred to 

above. 

 

5.2. In addition to the above, during the course of appeal 

proceedings, the A. R. filed further written submissions dated 09-

06-2011. The relevant paras of the same are reproduced 

hereunder :- 

 

-    The income-tax return for A.Y. 1999-2000 was submitted 

on 31-12-1999. The assessee company claiamed the 

provision for bad and doubtful debts of Rs. 35.50 crore 

following the Gujarat High Court decision in the case of 

Sarangpur Cotton Mfg. Co. Ltd. Vs. CIT 143 ITR 166 as per 

section 36(1)(vii). Section 36(1)(vii) on the date of filing of 

the return i.e. on 31-12-199 as under :*• "36(1)(vii) subject 

to the provisions of sub-section (2), the amount of (any bad 

debt or part thereof which is written off as irrecoverable in 

the accounts of the assessee for the previous year)" 

 

It therefore follows that the claim of the assessee was as per 

law. However, Finance Act, 2001 which was assented to by 

the President of India in May, 2001 inserted the following 

Explanation with restrospective effect from 01-04-1989. 

"Explanation- For the purpose of this clause, any bad debt 

or part thereof written off as irrecoverable in the accounts of 

the assessee shall not include any provision for bad and 

doubtful debts made in the accounts of the assessee." 
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From the above, it is seen that the Explanation provides that 

the provision for bad and doubtful debt is not allowable as 

deduction with restrospective effect from 01-04-1989. 

Accordingly, the claim was voluntarily withdrawn by writing 

a letter to the AO . When there is restrospective amendment, 

the interest cannot be charged as held by ITAT Ahmedabad, 

Bench-D in the case of Sun Petrochemicals Pvt. Ltd. Vs. ITO 

- ITA No.1010/Ahd/2009 dated 05-06-2009. If no interest 

can be charged when there is restrospective amendment, the 

question of levy of penalty does not arise. 

 

The attention is drawn to the penalty order of last page. The 

relevant portion is reproduced as under :- 

 

"/ am satisfied that this is a fit case for levy of penalty u/s. 

271(1)(c) of the Act Therefore, by virtue of Explanation-1 of 

Section 271(1)(c) penalty is leviable" 

 

There has to be a satisfaction for the purpose of levy of 

penalty to the effect that the assessee has concealed the 

income or has furnished inaccurate particulars of income. 

 

From the above para, it may please be seen that the 

satisfaction is to the effect that it is a fit case for levy of 

penalty. It does not state anything about concealment of 

income or furnishing of inaccurate particulars of income. 

Therefore, in the absence of adequate satisfaction, the 

penalty order is bade in law (Delip N. Shroff vs. JCIT 291 

ITR 519 (SC). In the absence of any specific charge, the 

penalty order is bad in law as held in the following cases : 

 

New Sorthaia Engg. Co. vs. CIT 282 ITR 642 (Guj) CIT vs. 

Manu Engg. 122 ITR 506 (Guj) A.M.Shah vs. CIT 238 ITR 

415 (Guj). 

 

The Id. AO places the reliance on explanation. However, the 

Id. AO does not state or express satisfaction in what manner, 

the explanation offered by the assessee is not bona fide or is 

not substantiated. In fact, the assessee has already given the 
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explanation that the claim was made on the basis of Gujarat 

High Court decision in the case of Sarangpur Cotton Mfg. 

Co. Ltd. Vs. CIT V43 ITR 166 and that the claim was 

withdrawn in view of restrospective amendment. The 

explanation is bonafide, therefore the penalty cannot be 

levied.” 

 

7. The ld.CIT(A) has allowed the appeal of the assessee and deleted 

the penalty. 

 

8. Before us, the ld.DR relied upon the order of the AO.  He took us 

through the finding of the AO recorded during the course of assessment 

proceedings.  He pointed out that search was conducted at premises of 

the assessee on 24.2.1999.  Survey was carried out at the premises of 

M/s.Naranbhai P. Patel P. ltd.  From the finding of the survey team, it 

was established that there was no shortage found at Kandla and no goods 

were dispatched to Kandla by the assessee.  Thus, the claim of the 

assessee was not proper. 

 

9. On the other hand, the ld.counsel for the assessee made two fold 

submissions.  In his first fold of submissions, he has submitted that 

penalty order was time-barred.  It was not passed within six months from 

the date of ITAT order received by the CIT(A).  As per section 275A, 

the AO was required to pass penalty order within six months.  The 

ld.CIT-DR pointed out that jurisdiction over the assessee rests with the 

CIT-III, Ahmedabad.  Order was served on CIT-II, Ahmedabad.  The 

assessee has raised this plea on the ground that the orders served upon 

the CIT-II is to be construed as sufficient service, because, taking of the 

order is an internal mechanism between different officials of the 
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Department.  As far as this proposition is concerned, we do not find any 

merit in the contentions of the ld.counsel for the assessee.  The order of 

the ITAT ought to have been served on CIT-III who has jurisdiction over 

the AO having jurisdiction over the assessee.  If the order was served to 

a different CIT, who did not have the jurisdiction over the assessee, then 

it could not be assumed that service was effected properly, and the 

limitation commence from the service of that order.  The ld.CIT(A) has 

rightly rejected this contention of the assessee. 

 

10. For the second fold of submissions, the ld.counsel for the assessee 

reiterated the contentions as were raised before the ld.CIT(A).  In order 

to evaluate the submissions of both the sides, we deem it pertinent to 

take note of section 271(1)(c) of the Act.  It reads as under: 

"271. Failure to furnish returns, comply with notices, concealment 

of income, etc.— (1) The Assessing Officer or the Commissioner 
(Appeals) or the CIT in the of course of any proceedings under 

this Act, is satisfied that any person 

(a) and (b) **    **    ** 

(c) has concealed the particulars of his income or furnished 

inaccurate particulars of such income. He may direct that such 
person shall pay by way of penalty. 

(i)and (Income-tax Officer,)** ** ** 

(iii) in the cases referred to in Clause (c) or Clause (d), in addition 
to tax, if any, payable by him, a sum which shall not be less than, 

but which shall not exceed three times, the amount of tax sought to 
be evaded by reason of the concealment of particulars of 

his income or fringe benefit the furnishing of inaccurate particulars 

of such income or fringe benefits: 

Explanation 1- Where in respect of any facts material to the 
computation of the total income of any person under this Act, 

(A) Such person fails to offer an explanation or offers an explanation 

which is found by the Assessing Officer or the Commissioner 

(Appeals) or the CIT to be false, or 
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(B) such person offers an explanation which he is not able to 

substantiate and fails to prove that such explanation is bona fide 
and that all the facts relating to the same and material to the 

computation of his total income have been disclosed by him, then, 
the amount added or disallowed in computing the total income or 

such person as a result thereof shall, for the purposes of Clause (c) 
of this sub-section, be deemed to represent the income in respect of 

which particulars have been concealed." 

 

11.  A bare perusal of this section would reveal that for visiting any 

assessee with the penalty, the Assessing Officer or the Learned 

CIT(Appeals) during the course of any proceedings before them should 

be satisfied, that the assessee has; (i) concealed his income or furnished 

inaccurate particulars of income. As far as the quantification of the 

penalty is concerned, the penalty imposed under this section can range in 

between 100% to 300% of the tax sought to be evaded by the assessee, 

as a result of such concealment of income or furnishing inaccurate 

particulars. The other most important features of this section is deeming 

provisions regarding concealment of income. The section not only 

covered the situation in which the assessee has concealed the income or 

furnished inaccurate particulars, in certain situation, even without there 

being anything to indicate so, statutory deeming fiction for concealment 

of income comes into play. This deeming fiction, by way of 

Explanation-1 to section 271(1)(c) postulates two situations; (a) first 

whether in respect of any facts material to the computation of the total 

income under the provisions of the Act, the assessee fails to offer an 

explanation or the explanation offered by the assessee is found to be 

false by the Assessing Officer or Learned CIT(Appeal); and, (b) where 

in respect of any fact, material to the computation of total income under 

the provisions of the Act, the assessee is not able to substantiate the 
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explanation and the assessee fails, to prove that such explanation is bona 

fide and that the assessee had disclosed all the facts relating to the same 

and material to the computation of the total income. Under first 

situation, the deeming fiction would come to play if the assessee failed 

to give any explanation with respect to any fact material to the 

computation of total income or by action of the Assessing Officer or the 

Learned CIT(Appeals) by giving a categorical finding to the effect that 

explanation given by the assessee is false. In the second situation, the 

deeming fiction would come to play by the failure of the assessee to 

substantiate his explanation in respect of any fact material to the 

computation of total income and in addition to this the assessee is not 

able to prove that such explanation was given bona fide and all the facts 

relating to the same and material to the computation of the total income 

have been disclosed by the assessee. These two situations provided in 

Explanation 1 appended to section 271(1)(c) makes it clear that that 

when this deeming fiction comes into play in the above two situations  

then the related addition or disallowance in computing the total income 

of the assessee for the purpose of section 271(1)(c)  would be deemed to 

be representing the income in respect of which inaccurate particulars 

have been furnished. 

 

12. In the light of the above, if we examine the facts of the present 

case, then it would reveal that the assessee had created provision  for bad 

and doubtful debts.  This provision was created on the strength of 

Hon’ble Gujarat High Court’s decision in the case of Sarangpura Cotton 

Mfg. Co. Ltd.Vs. CIT, 143 ITR 166 (Guj).  It has filed its return on 

31.12.1999.  The amendment was applied with retrospective effect.  By 
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operation of this amended law, the claim of the bad debts cannot be 

made by creating a provision for bad and doubtful debts.  Accordingly, 

the claim of the assessee becomes untenable, and the claim was 

withdrawn during the course of assessment proceedings.  In such 

situation, there cannot be any allegation against the assessee that it has 

furnished inaccurate particulars.  The AO has not specified charge 

against the assessee either in the assessment order or in the penalty 

order, whether the assessee has furnished inaccurate particulars or 

concealed the income.  For the purpose of reference, we have drawn an 

inference that impliedly it is furnishing of inaccurate particulars, 

otherwise, the AO has not charged he assessee with specific allegation.  

The assessee has taken a specific plea to this effect before the ld.CIT(A).  

The ld.CIT(A) has recorded a finding that the claim of the assessee 

became untenable by virtue of retrospective operation of law, otherwise, 

the assessee could have demonstrated the allowance of its claim.  

According to us, the assessee has not furnished any inaccurate 

particulars, which can expose it to the penalty proceedings under section 

271(1)(c) of the Act.   The ld.CIT(A) has rightly deleted the penalty and 

we do not find any merit in this appeal.  It is dismissed.  

 

13. In the result, the appeal of the Revenue is dismissed.   

 

Order pronounced in the Court on 2
nd

 May, 2016 at Ahmedabad.   

 

 

  Sd/-       Sd/- 

(MANISH BORAD) 

ACCOUNTANT MEMBER 

        (RAJPAL YADAV) 

     JUDICIAL MEMBER 

 

Ahmedabad;       Dated        02/05/2016                                               




